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Charities ~ 

Cheques - 


r *. 

Chosen m Action 
Church Bites 
Contra<t - 
Conveyances - 

Corrupt Practices at 
Jih-i turns - m - 
Death Duties 
Double 'Portions 


Bie fil/c Equity ; Wills 

,, Descent and Distribution; Infants 

AND CHILDREN; TRUSTS AND Trus- 
tkes , Wills 

,, BANKRUPTCY AND INSOLVENCY. 

,, Tin,us of Sale 

,, (’KIMINAL Ii\W AND PROCEDURE. 

,, Burial and Cremation. 

,, Charities. 

„ Bills of Exchange, Promissory 

Notes, and Negotiable Instru¬ 
ments. 

,, Ciioses in Action. 

, Koi'I E H ASTI CAL LAVr. 

,, Contract. 

,, Copyholds ; Beal Property and 

Chattels Real ; Sale of Land. 

Elections. 

,, Estate and Other Death Duties. , 

Descent and Distribution; Equity; 
Wills. 
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For Dower, Legacies in Lieu 
of - 

Estate Duty - 
Family Arrangements 
Feoffment - 

Fraud - - - - 

Fraudulent Gifts - 

Fraudulent Preference - 
Imjirondent Setth vicnts - 

Legacies - - - 

Legacy Duty 
Mortmain - 
Negotiable Instruments - 


Paraph trna 1 ta 

Presentations 
Ilevouib/e JJtcds 


Satis fat lion - 
Statements - 
Suhsi njiiion for Pri.cs - 
Undue Influence 


Voluntary Conveyances - 


See title Peal Property and Chattels Real. 
„ Estate and Cither Death Wties. 

,, Family Arrangements. 

„ Copyholds , Heal Property ant 

Cuaitej.s in \r. 

,, MlSREPRLsKN'l A’l'ION AND FRAUD. 

„ Praudulent and Voidaijle Convey¬ 

ances • 

,, BANKRUPTCY AND IjjSOtA LN'OY. 

,, Equity ; FrauD itt^EN’i un Voidable 

,Conveyances ; Seitlements. 

,, Executors and Admimm n \tous ; 

Wills. 

,, Estate and Other Death Duties. 

,, Charities ; E< clksiastical Law. 

,, Pills of Exchange, Promissory 

Notes, and Neootimhj’. Instru¬ 
ments 

,, Executors and Administrators ; 

llUSUAND AND WlEE. 

,, ECCLESIASTICAL IjWV. 

,, Deeds and Other Instruments ; 

Fraudulent and Voidable Con¬ 
veyances. 

,, Equity , Wills. 

,, Settlements. 

,, (r\MINO ANI) WaoEJUNO. 

,, Equity ; Fraudulent and Voidaule 

Conveyances ; Infants and 
Children; Misrepresentation and 

Fli \ UD. 

,, Fraudulent and \ r uiD able Convey¬ 

ances. 


GLEANING. 

See Agriculture. 

GLEBE. 

• See Ecclesiastical Law. 

GOLD AND SILVER. 

• 

See Constitutional Law. 

GOLDSMITH'S LICENCE. 

See Revenue. 


GOODS, SALE OF. 

See Sale of Goods. 


GOODWILL. 

Sec Partnership ; Trade 
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GOVERNMENT. 

Sec Constitutional Law ; Parliament. 

GRAND JURY. 

See Juries. 

4 

GRAND SERJEANTY. 

See Constitutional Law ; Real Property and Chattels Real. 

GRAVE. 

See Burial and Cremation ; Eucleriastical Law. 

GRAZING. 

See Agriculture ; Animals. 

GREAT SEAL. 

See Constitutional Law. 

GRETNA GREEN MARRIAGES. 

See II us band and Wife. 

GROUND GAME. 

See Game. 

i 

GROUND RENTS. 

i # 

See Landlord and Tenant; Real Property and Chattels 

Real ; Sale of Land. 

o 

GROWING CROPS. 

See Agriculture ; Bills of Sale ; Distress ; Landlord and 

Tenant ; Sale of Land. 
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GUARANTEE . 

Part I. 'Definitions and Classifications - 


page 

437—574 

- 489 


Part II. Requisites■ of a Guarantee 
Sect. 1. In General - 
Sect. 2. Mutual Assent of tlie Parties - 
Sect. 3. Capadty of the Pm ties to Contract - 
Sect. 4. Valuable Consideration - 


- 448 

- 448 

- 448 

- 450 

- 450 
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Sect. 1. Statutory Provisions 454 
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Sect. 15. Written Evidence lequned h>4 

Sect. 4. Stamp Duties ------ _ 472 

• 

Part IV. Interpretation - - ^ *. . 474 

Part V. The Liability of the ’Surety ----- 478 
Sect. 1. Special Characteristics -- - - - - 478 

SECT. 2. Extent of Liability ------- 479 

Sub-sect. 1. As legards Subject-matter - 479 

Sub-sect. 2. In Point of Time ------ 437 
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( 11 .) Duration of the Liability ----- 494 

Sub-sect. 3. Fraud on the Creditor - - - - - 501 

Sect. 3. Enforcement of Liability ______ 502 
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Sect. 5. Waiver of Rights - - - - - - - -515 
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Sect. 4. Enforcement of Rights ------- 525 
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Sub-sect. 1. By and against whom tho Right is Avtfll&ble - 526 

Sub-sect. 2. At what Tune the Right arises - 529 
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Sub-sect. 5. Enforcement of Contribution - 532 

Sub-sect. 0. Loss of Right to enforce Contribution - - 634 

Sect. 2. Rights in re&pect of Securities held by the Creditor or a 

Co-surety ---------- 684 
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For Actions on Conti art - See title Aciion. 

Bail Admik\i.ty ; Chimin m. L uv akd Pro- 

CKoriuc; Mac ns i hacks 

Bankas „ Bankers and Banking 

Bills of Ej change - - ,, Uii.ks ok Fxohanoe, Promissory 

' For ES, 4 Nil NEGOTIABLE InsTHU- 

*■ MIC NTS. 

Bonds - - - - „ Bonds , Executors and Adminis- 

1 RATO II q . 

Conti actors ,, Covikait 

Contributory ,, CoMIMMKS. 

Cor/no uttinis ,, CoilTOR VVIONS. 

Imp/nd Covenant - ,, Deeds and Other Instruments. 

lnja/As - „ Infants and Children. 

Insurance „ Insurance. 

Joint Tot t-feasors - - ,, Tort. 

Jus Tain „ Inierpleader ; Trespass. 

Limitation*, Statutes of - ,, Limitation ok Actions; Beal Pro¬ 

per ry and Chattels Real. 

Lunatic a .. - - ,, Lunatics and Persons ok Unsound 

Mind. 

Partners „ Partnership. 

Principal and Agent - ,, Agency. 
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GUARDIAN AND WARD. 

See County Courts; Fraudulent and Voidable Conveyances; 

Infants and Children. 

GUARDIANS OF THE TOO It. 

•See Elections ; Poor Law. 

GUN LICENCES. 

See Game; Revenue. 

GUNPOWDER. 

See Explosives. 

HABEAS CORPUS. 

re Constitutional Law; Criminal Law and Procedure; Crown 

Practice ; Prisons. 

HABENDUM. 

See Deeds and Other Instruments. 

HABITUAL CRIMINAL. 

Sec Criminal Law and Procedure. 

HABITUAL DRUNKARD. 

See Criminal Law and Procedure; Intoxicating Liquors, 

HACKNEY CARRIAGES. 

See Street Traffic. 

HALF-BLOOD. 

See Descent and Distribution. 

HALF-TIMERS. 

See Education ; Factories and Shot" 

HARBOURS. 

See Shifting and Navigation ; Waters and Watercourses. 

HARD LABOUR. 

See. Criminal Law and Procedure, ; Prisons. 
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HARES. 

See Game. 

HAWKERS AND PEDLARS. 

See Markets and Fairs. 
r « 

IIAY AND STRAW. * 

r* 

See Agriculture ; Weights anh Measures, 

HEALTH. 

See Public Health and Local Administration. 

HEARSAY EVIDENCE. 

See Evidence. 

HEIRLOOMS. 

See Real Property and Chattels Real. 
HEIRSHIP. 

See Descent and Distribution ; Real Property and 

Chatters Real. 

HERALDS AND HERALDS’ COLLEGE. 

c 

See Peerage and Dignities. 
HEREDITAMENTS. 

See CopyjasoLDs ; Real Property and Chattels Real. 

HERESY. 

See Ecclesiastical Law. 

HERIOT. 

See Copyholds. 

HrGH BAILIFF. 

See County Court. 

HIGH COURT/ 

■ 

See Courts ; Practice and Procedure. 
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HIGH SEAS. 

See Fisheries; Prize Law and Jurisdiction; Shipping 

and Navigation. 

HIGH STEWARD. 

• 

See Constitutional Law. 

HIGH TREASON. 

See Constitutional Law; Criminal Law and Procedure. 
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Cas. Sett. .. .. Cases of Settlements and Removals, 1 vol., 1689—■ 

1727 
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Exi la quei, i'ol . 2 vols t 1 695-— 1710 
ConiJiieieial Cast's, 1803-- (cm lent) 

Comyns’ Digest 

Coiiitieih.ich'b Rejautp, lung’s Boneh, fo]., 1 yol., 

1 685 — 160S 

Connor and Lawson's Kopoite, Chanceiv (Ireland), 

2 Mils., 18(1—18 13 

Cooke and Aleoek’s Repoits, King’s Bunch (In land), 

1 vol., 183 1-1831 

Cooke’s Pi notice Repot Is, Common Pleas, 1 vol., 
1706 — 174 7 

Cooke’s 1'metical Register of the Common Pleas, 

1 vol., 1702—1742 

G. Cooper's hejioits, Chancely, 1 iol., 1792 — 1815 
C. P. Coopt'i s lbjioits, Chancei y Piactico 1 vol., 
1837—1888 

C. P. Coopei's Cast's (twp. Biougham, Chancery. 

1 vol., 1833-1834 c 

C. P, Cooper's Cast's Ivnp. Cottenhani,, Chancery, 

2 vols., 1846---18 18 (and miscellaneous e.u her cases) 
Ctn bolt and Daniel I'm Election Cases, 1 vol,, 1819 
Coupei’s Justiciary Reports (Scotland), 5 vols , 1868 

— 1885 

Cowpei's Repoits, King’s Bench, 2 vols., 1774— 
17*8 

E. W. Cox’s C nin i n .,i Law Cu u es, 1843 — (curiont) 

Cox anti Atkinson’s Registration Anneal Casus. 1 vol.. 
1843—1846 

S. C. Cox’s Equity Cases, 2 vols., 1745—1797 
Cox. Macrae, and lleitslet’s County Courts Oases and 
Appeals, Vol. I., 1846—1852 
Uiompton and Jorvis’s Reports, Exchequer, 2 vols., 
1830—1832 

Crompton and Meeson’s Repoits, Exchequer, 2 vols., 

1832 — -1 4 

Crompton, Moeson, and Roscoe’sReports, Exchequer, 

2 vols., 1834—1835 

Craig and Phillips’ Reports, Chancery, 1 vol., 1840—- 
1841 

Cohen’s Criminal Appeal Reports, 1909 (current) 
Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 
1838—1846 
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Craw, & D. Abr. 0. 

Cress. Insolv. Cas. 
Cripps’ Church. Cas. 
Cro. Car. 

Cro. Elks. 

Oro. Jac. 

Cru. Dig. 

Cunn. 

Curt. 

Dalr. 

Dan. 

I>an. & LI. 

Dav. & Mor. 

Dav. Put. Cas. 

Dav. It. . . 

Day 

Dea. & Sw. 

J)oac. 

Deac. & Ch. 

Dears. & R. 

Dears. 0. C. 

Deas & And. 

De D. 

De O. F. & J. . 

De G. & J. 

De G. J. & Sin. . 

De G. M. & G. 

De G. it Sm. 

Delano .. 

Den. 

Dick. 

Dig. 

Dirl. .. .. 

Dods. 

Donnelly 
Doug. El. Cas. .. 
Doug. (k. b.) 

Dow 

Dow & 01. 

* Dow. & Ij. 


■# 


.. Crawford and Due’s Abridged Oases (Ireland), 1 vol., 
1837—1838 

.. Cresswell’s Insolvency Cases, 1 vol., 1827—^1829 
.. Cripps’ Church anil Cleigy Cases, 2 parts, IH*7—18,50 
.. Croke’s Reports temp, Ch.nlos J., King’s Hunch and 
Common Pleas, 1 vol , 1625—1641 
.. Croko’s Reports temp. Elizabeth, King’s Bench and 
Common Ploas, 1 vol., 1582—1603 
t . Croke’s Reports tempi I James I., King’s Bench and 
Common Pious, 1 vol., 1603—1625 
.. Ci nine’s Digest of the Lnw of jfeul Property, 7 vol a. 

CunniogliamV? Reports, King’s Bench, foh, 1 vol., 
1784—1733 

Curtois’ Ecclesiastical Reports, 3 vols , 1831—1841 

Duliymplc’s Decisions, Couit of Session (Scotland), 
foh, 1 vol., 1698 -1720 

Darnell's Reports, Exchequer in Equity, 1 vol., 1817 
—1823 

Danson and Lloyd's Mercantile ('‘uses, 1 vol, 1829 — 
1826 

Davison and Merivale’s Reports, Queen’s Bench, 

1 vol., 1813 1814 

. Davies’ Patent Cases, 1 vol , 1783 -1816 

Davy s’ (or Davies’ or Davy’s) Reports (Ireland), 
1 vol., 161)1-1611 

Day’s Election Cases, 1 vol , 1892—1893 
., Deane and Rwa boy's Ecclesiastical Reports, 1 vol., 
1855—1837 

Deacon’s Reports, Bankruptcy, 4 vols., 1831 -IKK) 

Deacon and Chit tv’s Reports, Bankruptcy, 4 vols., 
1832-1838 

,. Deaisly and Boll’s Crown Cohos Reserved, 1 vol., 
1836“-1888 

.. Doarsly’s Crown Cases Ri—eivod, 1 vol., 1852—1886 

Deas and Anderson’s Decisions (Scotland), 8 vols., 
1829—1832 

I)o Gok’s Reports, Bankiuptcy, 1 vol., 1811—1848 
,. De Gex, Eislier, and Jones’s Reports, Chancery, 
4 vols, 1889 1862 m • 

.. Be Gex and Jones’s Ropoits, Chancery, 4 vols , 1857 
—1889 

De Cox, Jones, and Smith’s Reports, Chancery, 

, 4 vols., 1862—1868 »• 

. . De Gex, Macnaghten, and Gordon’s liopoits, Chan¬ 
cery, 8 vols., 1881- -1887 

.. De Cox and Smale's Reports, Chancery, 5 vols., 1846 
—1882 

.. Delano's Decisions, Revision Courts, 1 vol., 1832— 
1835 

.. Denison’s Crown Cases Reserved, 2 vols., 1814—1852 
.. Dickons’ Reports, Chancery, 2 vols., 1559 —1798* 

.. Justinian’s Digest or Pandects 

Dirleton's Decisions, Court of Session (Scotland), 
fol., 1 vol., 1665—1677 • * 

.. Dodson’s Reports, Admiralty, 2 vols., 1811—1822 
.. Donnelly’s Reports, Chancery, 1 vol., 1836 - 1837 
., Douglas' Election Cases, 4 vols., 1774—1776 
.. Douglas’ Reports, King’s Bench, 4 vols., 1778—1785 
.. Dow’s Reports, House of Lords, 6 vols , 1812—1818 
.. Dow and Clark’s Reports, Douse of Lords, 2 vols.. 
1827—1832 

Dowling and Lowndes' Practice Reports, 7 vols., 
1843—1849 • 
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Abbreviations. 


Dow & By. (k. b.) Dowling and Hyland’s Reports, King’s Bench, 9 vols , 

, 1822—1827 

Dow. & Tty- (m. c.) . Dowhng and Ryland’s Magistrates’ Cases, 4 yols., 

1822—1827 

Dow. & Ry. (n. r.1 . Dowling and Ryland’s Reports, Nisi Prius, 1 part, 

1822—1828 

Dowl. . .. Dowling’s Practice Boports, 9 vols , 1830—1811 

Dowl. (n. h ) .. .. Dowling’s Practice Reports, New Series, 2 vols., 

lHttl—1843 

Dr. A Wul. . j .. Druiy and Walsh’s Reports, Chancery (Ireland), 

2 vols., 1837—1841 

I)i & War. .. .. Drury and JVanon’s Reports, Chancery (Ireland), 

4 vols.. 1841—1813 

Drew. . . .. Drewrv’s Reports, Chancery, 4 vols., 1852—1859 

Drew. & Sm. .. .. J dowry and Simile's Reports, Chancery, 2 vols., 1859 

—1885 

Driukwater .. .. Drinkwater’s Reports, Common Pleas, 1 vol., 1839 

Drury temp. Nap. .. Drury’B Reports temp. Napier, Chancery (Ireland), 

1 vol., 1858—1859 

Drury temp. Sug .. Drury’s Reports temp. Sugdeu, Chancery (Ireland), 

1 vol.. 1811 — 1M4 

Dugd. Orig. Dugdale’s Origines Juridiciales 

Dunl. (Ct. of Sess.) Dunlop, Court of Session Cases (Scotland), 2nd series, 

2i vols., 1838—1882 

Dunning .. Dunning’s Repoits, King’s Bench, 1 vol., 1753 — 

1754 

Durie . .. .. Dui in’s Decisions, Court of Session (Scotland), fol., 

1 vol , JG21—1(512 

Djer .. .. .. Dyer’s Reports, King’s Bench, 3 vols., 1513—1581 

E & B. .. .. .. Kllis and Blackhum’s Reports, Queen’s Bench, 

8 vols., 1852—1858 

E & E. .. .. .. Ellis and Ellis’s Repoits, Queen’s Bench, 3 vols., 

1858—1881 

E. B. & E. .. Ellis, Blackburn, and Ellis's Reports, Queen’s Bench, 

1 vol., 1858—1880 

Eag. & Y. . . Eagle and Younge’s Tithe Cases, 4 vols., 1223—1825 

East East's Repoits, Kind’s Bench, 16 vols., 1800—1812 

East, P. C. .. ,. East's Pleas of the Crown 

Ecc. & 4d. .. Spinks’ Ecclesiastical and Admiralty Reports, 2 *'ols., 

1853—1855 

Eden .. * .. Eden’s Repoits, Chancery, 2 vols , 1757—-*1766 

Edgty .. .. .. Edgai’s Decisions, Court of Session (.Scotland), fol., 

1724—1725 

Edw. . .. Edwards’ Repoits, Admiralty,* 1 vol., 1808 —1812 

Elchios . Elohies’ Decisions, Court of Session (Scotland), 

2 vols., 1733—1754 

Eng. Pr. Cas. .. . , Roscoo’s English Puze Cases, 2 vols., 1745—1858 

Eq. Cas Abr. . .. Abridgment of Cast's in Equity, fol., 2 vols., 1667— 

1744 

Eq. Rep. . .. Equity Reports, 3 vols., 1853—1855 

Dap. . .. .. Espinasse’s Repoits, Nisi Prius, 6 vols., 1793— 1810 

Exeh. .. .. . Exchequer Reports (Weishy, Huilstone, and Gor¬ 

don), 11 vols., 1847—1856 

Ex. D. .. Law Reports, Exchequer Division, 5 vols., 1875— 

1880 

F. & F. .. .. Foster and Finlason’s Reports, Nisi Prius, 4 vols., 

1856—1867 

F. (Ct. of Sees.) .. Fraser, Court of Session Cases (Scotland), 5th series, 

1898—1906 

Fao. Coll, (with date) .« Faculty of Advocates, Collection of Decisions, Court 

of Session (Scotland), fol., 1st and 2nd series, « 
* 21 vols. 1752—1825 
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Fao. Ooll. (n. s.) {with 
date) 

Falc. .. 

Falc. & Fitz. 

Ferg. 

Fitz-Gh 

Fitz. Nut. Brev. 

FI. & K. 

Fonbl, 

For. 

Forb. 

Foit. De Laud. 

Fortes, llep. 

Fost. 

Fount. 

Fox & S. Ir. 

Fox & S. Reg. .. 

Freem. (oh.) 

Freem. (k. b ) .. 


Faculty of Advocates, Collection of Decisions, Court 
of Session (Scotland), New Series, 16 vols., 18125—r 
1841 

Falcouor’s Decisions, Court of Session (Scotland), 
2 vols., fol., 1744—1751 

Falconer and Fitzherbort's Flection Oases, 1 vol., 1835 
— 1838 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 
1811—1817 * 

Fitz-Gibbons’ Boports, King’s Bench, fol., 1 vol., 
1728—1731 ** 

Fitzherbort’s jNatura Brevium 

Flanagan and Kelly’s Lloports, Bolls Court (Ireland), 
1 vol., 1810—1842 

Fonbl an cjue’a Beports, Bankruptcy, 2 parts, 1849— 
1852 

Fonest’s Reports, Exchequer, 1 vol., 1800—1801 
Forbes’ Decisions, Court of Session 'J-Scotland), fol., 
1 vol., 1705 -1713 

Foitoscue, De Laudibus Legurn Angliao 
Fottescue’s Beports, fol., 1 vol., 1(502—1736 
Foster’s Crown Cases, 1 vol., 1743—1760 
Fountainhall’s Decisions, Couitof Session (Scotland), 
fol., 2 vols., 1678—1712 

M. 0. Fox and T. B. C. Smith’s Reports, King’s 
Bench (Behind), 2 vols , 1822—1825 
J. S. Fox ami C. L. Smith’s Registration Cases, 
1 vol., 1886—1805 

Froemaii’s Boports, Chancery, 1 vol., 1660—1706 
Freeman’s Bcpoits, King’s Bench and Common 
Picas, 1 vol., 1670—1701 


Qal. & Dav. 
Qale 

Gib. Cod. 
GiJT. 

Gilb 

Gilb.KX P. 
Gilb. (cir.) 
Gilm. & F. 


Gl. & J. .. 

Glanv. 

Glanv. El. Cas. .. 
Glascock . 

Godb. 

Gouldsb... 

Gow 

Gwill. 


,. Gale and Davison’s Reports, Queen’s Bench, 3 vols., 
1841—1843 

Gale’s Reports, Exchequer, 2 vols., 1835—1836 
.. Gibson’s Codex Juris Ecclosiastici Anglioaui 
.. Gilfaid’s dlepoits, Chancery, 5 vols., 1857—1865 

GillieA's Cases in Law and Equity, 1 vol., 1713 — 
1714 

.. Gilbeit’s History and Practice of th§ Court of 
o Common Pious , 

.. Gilbert’s Boports, Chancery and Exchequer, fol., 
1 vol., 1706—1726 » 

, . Gilmour and Falconer’s Decisicif-:, Court of Session 
(Scotland), 2 parts, Part I. (Gilmour) 1661—1666, 
Pint II. (Falconer) 1681—1(586 
Glyn and Jameson’s Beports, Bankruptcy, 2 vols., 
1819—1828 

.. Glanville, De LegibuB et Consuetudmibus Begin 
Anghai 

Glanville’s Election Cases, 1 vol.. 1023—1624 
.. Glascock’s Boports (Ireland), 1 vol., 1831—1832 ’ 

.. Godbolt’s lb‘ports, King’s Bench, Common Pleas, 
and Exchequer, 1 vol., 1574—1637 
.. Gouldsborough’s Beports, Queen’s BenbA and King’s 
Bench, 1 vol., 1586— 1G01 
.. Gow’b Reports, Nisi Pnus, 1 vol., 1818—1820 
., Gwillim’s Tithe Oases, 4 vols., 1224—1824 


H. &C. .. 


. H. & N. .. 


Hurlstone and Coltman’sBepoi-ts, Exchequer, i vols., 
1862—1866 

Hurlstono aud Norman’s Bepoi ts, Exchequer, 7 vola., 
1856—1862 
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H. & Tw. 

k & w. c 


n. L. ('as. 

Hag Adm. 

Hag. Con. 

Hafj. Eoc. 

Hailes 

Hale. C. L. 

Hule, P. C. 

Uur. & Ruth. 

Har & W. 

Hare. 

Hard. 

Haio 

Hawk. P C. .« 
Iiajtw 

Hayes &. Jo. 

Hem. & W. 

Hot. 

Hob. 

Hodg. 

Hog. 

Holt (AHM ) 

Holt. (Ed.) 

Holt (ft. ii.) 

Holt. (n. v.) 

Home, Ct. of'Sosa 

Hopi & Colt. .. 

Hop. & I’h. 

Hmn i II. 

Hov. Supjd. 

Hud. & 15. 

Hume 

Hut. 

Ily. B1. 


1 C. L 11. 
3. Oh. 11. 

T. Eq. 11. 

I. L R. 


Hall and Twells’ Reports. Chancery, 2 vols., 1848— 
1 850 

.. Hurlstono and Walmsley’s Reports, Exchequer, 

1 vol., 1840—1841 

.. Clark’s Reports, 1 louse < f Lords, 11 vols., 1817 —1866 
.. Haggard’s Repot Is, Aduniultv, 8 vela., 1822--1838 
.. Haggard's Consist oi la I Repot ts, 2 vols., 1789 —1821 
. Jlaggard’s Ecclesiastical Reports, 4 vols., 1827—1833 
Haas’s Decisions, Couit of Session (Scotland), 

2 vols , 1 TOO—1791 
Hale’s Common La%v 

.. Hale’s l'leas of the Ciown, 2 vols. 

.. Hinrison and lvutberfiiid’H Repmts, Common Pleas, 
1 vol., 18(55—1800 

.. llmuHon and AVollaston’s Repot ts, Ring’s Rench 
and It,ill Couit, 2 vols., 1885 — 1830 
.. Haioarse’s Decisions, Couit of Session (Scotland), 
fol., 1 vol., 1081-1091 

., Ilardroa’ Repot tx, Exchequer, fol ,1 vol , 1 li.i.'i -1009 
. lime's liupoits, Chaneerv, 11 vols., I'D] --1S53 
jlawkms’s l’leas of tho Ciown, 2 vols 
. Hayes’s RepottR, Exchequer (Itelaud), 1 vol ,1830— 
1882 

Haves and Jones’s Repmls, Exelieijuer (Iieland). 
l‘ vol., 1832- 1884 

. Hemming uml Miller’s Repmts, Chancer}’, 2 vols , 
181,2— 18f>5 

.. lletley’s Repot th. Common l’leas, fol, 1 vol , 1027 - 
1(581 

Hobart’s Repmts, Common l’leas, fol., 1 vol, 10151 

— 1025 

.. Hodges’ Repot Is, Common Pleas, 3 vols, 18.55— 
1 s;57 

.. Ilogan’s Repotts, Rolls Court (iieland), 2 vols ,1816 

— 1881 

. W. Holt’s Rule of the Road Cases, Adnu’ially 1 vol , 
1803— 1807 

W. Holt’s Equity Reports, 1 vol , 1815 
Sir John llolt’s Repmts, King’s Rench, fol., 1 vol , 
1088 — 1710 

. P. llolt’s Reports, Nisi Puns, 1 vol., 1815 - 1817 

Home’s Decisions, Couit of Session ’pSeotlamR, 
lol , 1 vol., 1785- 174 1 

Hop wood anil Coltinan’s Registration Cases, 2 vols., 
18(58—1878 

.. Uopwood and Philbiick’s Registiation Oases, 1 vol., 
1803 -18(57 

Horn and IIurlsfone’s Repents, Exchequer, 2 v(Js , 
1888- 1889 

. IJovondon’s Supplement to Yesey Jun.’s Repeats, 
Chancery, 2 vols,, 1758—1817 
. Hudson and lirooke’s Repmts, King’s Rench and 
Exchequer (iieland), 2 vols., 1827—1881 
Hume's Decisions, Couit of Session (Scotland), 
1 vol., 1781—1822 

. Hutton’s Reports, Common Pies , fol., 1 vol., 1017— 
1038 

.. Iltnirv Rl.iekstone’e Repmts, Common l'leas, 2 vols,, 
1788—1790 

Dish Common Law Repot ts, 17 vols., 1849—1866 
„. Irish Chaneorv Reports, 17 vols., 1850—1807 
Irish Equity Reports, 13 vols., 1888—1851 
Irish 7jaw Reports, 13 vols., 1838—1851 
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I. li. T. .. .. Iiieh Law Time.-, 18(57 — (current) 

I. 11. (preceded by date) Irish Reports, since 1893 (i • y. [1891J 1 I. It.) 

I. R. 0. L. .. .. Irish Reports, Common Law, 11 vols , 18(H)—1877’ 

I. It. Eq. .. .. Irish Reports, Equity, 11 vols., 18(30—1877 

Ir. (Jirc. Cas. .. .. Irish Circuit Cases, 1 vol , 1811—1843 

lx. Jur. . .. .. Irish Jiuist, 18 vols., 1810 _ih(30 

Ir. L. Roc lstser. .. Law Rocouler (Ireland) 1st smies, 4 vols., 1827— 

1831 

Ir. L Rec. (N. s.) .. Law Recorder (Iiolayd) Now 6 vols., 1833 — 

* 1838 

Irv. .. .Irvine’s Justiciary Reports (Hedffarid), 5 vols., 18(52 — 

1807 

J. Bridg. .. .. Sir John Bridgman’s Repents, Common Pleas, fol., 

1 vol., 1(513—1(521 

J. P. .. .. Justice of the Peace, 18.37— (cmrent) 

J. Shaw, Just. . .. J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 

—1.H.V2 

Jac. . .. . Jacob’s Reports, Chancery, 1 vol., 1821 -1823 

Jao. & W. .. .. Jacob and Walker’s Reports, Chaiuery, 2 vols., 1819 

—1821 

Jebb, 0. C. .. .. J ebb’s Crown Cases Resolved (Ireland), 1 vol., 1822 

—IKK) 

Jebb & B. .. .. Jebb and Rourke’s Reports, Queen’s Reach (Ireland), 

1 vol., 18 11-1812 

Jebb & S. .. .. Jebb and Hymen’ Reports, Queen’s Bench (Behind), 

2 vols., 1838—1811 

Jenk. .. .. . Jenkins’ Repotts, 1 vol, 1220 -1(523 

Jo. & Car. .. .. Jones and Carer's Repot ts. Exchequer (Iioland), 

1 vol , 18,38- 1839 

Jo & Lat. .. .. Jones and La Touche’s Reports, Chancery (Ireland), 

3 vols., 1811 —181(3 

Jo Ex. Ir. . . T. Jones’ Repot ts, Exchequer (It eland), 2 vols., 1831 

—is;‘.8 

John. . .. Johnson’s Repot ts. Chancery, 1 vol., 18,18--18(50 

John, & U. .. .. Johnson and lLomimng’s ltopoits. Chancery, 2 vols., 

18(50 — 18(52 

Jur. .. . Jurist^ Repot ts, 18 vols., 1887 —18,14 

Jur. (n. b.) .. .. Junst Reports, New Hones, 12 vols , 1855—18(37 

Just,lost. .. .. Justinian’s Iunlitutes , 

* 

1C & O. ? .. .. 3fven.no and Grant’s Registration Cases,*1 vol., 1851 — 

18(52 t 

Iv. & J. . .. .. Knv and Johnson’s Repot ts, Chancery, 4 vols., 

1853 — 18.18 

K. B. (preceded by date) Law Repot ts, King’s Bench Division, since 1900 

(et/., [1901] 2 K. B.) 

Karnes, Diet. 3)ec. . Karnes, Dictionary of Decisions, Court of SeeRion 

(Scotland), fol., 2 vols , 1540 —1741 

KamoR, Rem. Deo. .. Katnes, Rornatkable Decisions, Court of Sossion 

(Scotland), 2 vols., 171 (j—1752 

Karnes, Sel. Doc. .. Karnes, Select Decisions, Court of Session (Scotland), 

1 vol., 1752- 17(58 ‘ 

Kay .. .. Kay’s Reports, Chancety, 1 vol., 1853—1854 

Keb. .. .. .. Keblo’w Reports, fob, .3 vols , 1(5(11 — l*v7 

Keen .. .. .. Keen’s Ruperts, Rolls Couit, 2 vols., 183(3—18,38 

Keil. . .. .. Kedwey’s Repoits, King’s Bench, fol., 1 vol., 1327— 1 

1578 

Kel. .. .. Sii John Kelyng’s Reports, Crowu Cases, fob, 1 vol,, 

1(5(32—1707 

Kel. W. .. .. .. W. Kelyngo’s Reports, fob, 1 vol., Chancery, 1730— 

1732; King’s Bench, fob, 1731---1734 

Keny. .. ,. .. Ivenvon’s Notes of Cases, King’s Bench, 2 vols., 

1753—1769 
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Keny. (on.) 

> 

Kilkerran 

Kuapp 
Kn. & Omb. 


Chancery Cases in Vol. IT. of Kenyon's Notes of 
Oases, 1 i 53—1 1 0*4 

Kilkerran’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 17:18—1752 

Knapp’s Repoits, I'rivv Council, 3 vole , 1829—183(5 
Knapp and ()m bier's Election Cases, 1 vol., 1834— 
1835 


I" i. A. *. . 

Tj. & O. trmp. Plunk. 

Ti, A 0. temp. Sugd. 

L. & Welsb. 

L. C. E. .. .. 

Tj. J. . , . a . 

Ij. J. (adm.) 

L. J. (ucy.) 

3j. «T. (oh.) 

Tj. J. (o. r.) 

L. J. (Keen.) 

L. J. (KX.) 

L. J. (ex. eq.) . 

Ij. J. (K. B. or Q. Tt ) 

Tj. J. (M. C.) 

L. J. N. C. 

Tj. J. (o. 8.) 

L. J. (p.) . 

L. J. (p. & M.) . . 

L. J. (p. c.) 

Ij. J. (r. XI. & A.) 

Ij. M. & P. 

Tj. K. , . 

Ij. 11. A. &*E. 

c 

Ij. R. C. C. R. ,. . 

< 

Tj. R. C. P. . . *• . 
L. Ii. Eq. 

Ij. H. Exck. 

Ij. R. 11. Ij. 

L. R. Ind. App. 

Ij. R. Xnd. App. Supp. 
Vbl. 

Ij. R. Ir. . .. ., 

Ij. R. P. C. * ' . 

L. R. P. & I). 

Tj. R. Q, B. 

L. R. Sc. & Div. 

jj.tr. .. ,, 

Ij. T. Jo. 

L T (o. s.) . 


Lord Advocate 

Lloyd and (Joold’s Reports tcMp. Plunkett, Chancery 
(Ireland), 1 vol , 1831—1839, 

Lloyd and Goohl's Reports trmp Sugden, Chancery 
(Ireland), 1 vol., 1835 

Lloyd and Wei shy’s Commercial and Mercantile 
Cases, 1 vol., 1829—1830 
Local Government Repeals, 1902—(current) 

Law Journal, 1866 —(eunent) 

Law Journal, Adnmalt.v, 18(55—-1875 
Law Journal, Bankiuptcy, 1832—1880 
Law Journal, Chancery, 1822—(cunout) 

Law Journal, Common Pleas, 1822 —1875 
Law Journal. Ecclesiastical Cases, 18(5(5—1875 
Law Journal, Exchequer, 1830—1875 
Law Journal, Exchequer in Equity, 1835—1841 
Law' Journal, King’s Pencil or Queen’s Bench, 
1822—(current). 

Law Journal, Magistrates’ Cases, 1826—1896 
Law Journal, Notes of Cases, ISOfi—1892 (from 1893, 
see Law Journal). 

Law Journal, Old Series. 10 vols., 1823—1831 
Law Journal, Probate, Divorce and Admiralty, 1875 
— (cun ent) 

Law Journal, Probate and Matrimonial Cases, 1858 — 
1859, 18(50—1876 

Law Journal, l’rrvy Council, 1865—(current) 

Law Journal, J’rebate, Matrimonial and Admiralty, 
1860—1865 

Lowndes, Maxwell, and Pollock’s Reports, Bail 
Court uiid Practice, 2 vols., 1850—1851 
Law Reports 

3jaw Repeats, Admiralty and Ecclesiastical Cases, 
4 vols, 1805—1875 

Law Reports, Ciown Cases Reserved, 2 vols., 1865— 
1875 

Law Reportfi, Common Pleas,*10 vols., 1865—1875 
Law Reports, Equity Cases, 20 vols., 1865—1875 
Law Reports, Exchequer, 10 vols., 1865—1875 
Law Reports, English and Iiisb Appeals and Peerage 
Claims, House of Lords, 7 vols., 1866—1875 
Law Reports, Indian Appeals, Privy Council, 1873— 
(current) 

Lnw Reports, Indian Appeals, Privy Council, 
Supplementary Volume, 1872—1873 
Law Reports (Ireland), Chancery and Common Law, 
32 Mil-,, 1877—1893 

Law Repoits, Privy Council, 6 vols., 1865—1875 
Law Reports, Probate and Divorce, S vols., 1865— 
18(5 

Law Reports, Queen’s Bonch, 10 vols., 1865—1875 
Law Reports, Scotch and Divorce Appeals, House 
of Lords, 2 vols., 1866—1875 
Law Times Reports, 1859—(current) 

Law Times Newspapor, 1843—(current) 

Law Times Reports, Old Series, 34 vols., 1843—1860 
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Lane 

Lat. 

Lawn. Beg. Cas. 
Ld. Baym. 


Leaoh 

lee 

Lee temp. Hard. 
Le. & Oa. 

Leon. 

Lev. 

Lew. O. C. 


ley 

Tab Ash. 

Lilly 

Jjltta ■ . ■ 

Lofft 

Long. & T. 

Lud. E. 0. 
Lumley, P. L. 0. 
LuhIi. 

IjUt. 

Lut. Beg. Cas. .. 
Lynd. 


Lane’s Reports, Exchequer, fol., 1 rol., 1605—1611 
Latch’s Reports, King’s Pouch, fol., 1 vol., 1625—162S, 
Lawson’s Registration Cases 1885—(current) ’ 

Lord Raymond’s Reports, King’s Bench and Common 
Pleas, 3 vols., 1694—1752 
Leach’s Crown Cases, 2 v<>ls , 1730—1814 
Sir G. Lee’s Ecclesiastical <J mL merits, 2 vols., 1752— 
1758 

T. Lee’s Cases temp, llijidwieke, King’s Bench, 1 vol., 
1733—1788 

Leigh and Cave’s Crown Cases HBseivort, 1 vol., 1861 
—1865 

Leonard’s Reports, King’s Bench. Common Pleas 
and Exchequer, fol., 4 parts, 1552—1615 
Levmz’s Reports. King’s Bench and Common Pleas, 
fol., 3 vols., 1660—1696 

Le win’s Crown Cases on the Noi them Circuit, 
2 vols., 1822 — 1838 

Ley’s Repoits, King’s Bench, fol., 1 vol , 1608—1629 
Liber Asms,iimn, Yoiu Bonks, 1 — 51 Edw. III. 
Lilly’s Reports and Pleadings of Cubes in Assize, fol., 
1 vol. 

Littleton’s Repoits, Common Pleas, fol., 1 vol., 1627 
— 1631 

Lofft’s Reports, King’s Bench, fol,, 1 vol., 1772—1774 
Tjonglield and Townsend's Reports, Exchequer (Ire¬ 
land), 1 vol., 1841—1842 
Ludeis’ Election Case's, 3 vols., 1784—1787 
Lumley’s Boor Law Cases, 2 vols., 1834—1842 
Jiiisliington's Reports, Adiniiulty, 1 vol., 1859—1862 
Sir E. Lutwvcho’s Entries and Reports, Common 
Pleas, 2 vols., 1682—1704 

A. .7. Lutvvyclie’s Registration Cases, 2 vols., 1843— 
1853 

Lyndwood, Provinoiale, fol., 1 vol. 


M. & S. 

M. & W. . 

> 

Mac. & G. 

■» 

Mac. & IT. 

M'Cle. 

M‘Cle. & Yo. 
Macfarlane 
Maol. & Rob. 

Macph. (Ct. of Sess.) 
Macq. 

Macr. 

M add. .. .. 

Madd. & G. 

Madox 

Madox, Exch. .. 
jMan. & G. 


Maule and Selwyu’s Roports, King’s Bench, 6 vols., 
1813—1817 

Meeson and Welshy’s Reports, Exchequer, 16 vols., 
1836—1817 

Maenugliten and Gordon’s Reports, Chancery, 3 vols., 
1849—1852 

Macrae and llertslet’s Insolvency Cases, 1 vol., 
1847—1852 , ’ 

M’Cleland's Reports, Exchequer, *1 vol., 1824 

M'Cleland and Youngo’s Reports, Exchequer, 1 voL, 
1824—1825 

Macfarlane’s Jury Trials, Com t of Session (Scotland), 
3 parts, 1838— 1839 

Maclean and Robinson’s Scotch Appoals (House of 
Loids), 1 vol., 1839 

Macphorson, Court of Session (Scotland), 3rd series, 
11 vols., 1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849—1865 , 

Macrory’s Patent Cases, 2 parts, 1847—1856 

Maddoek’s Reports, Chancery, G vols., 1815—1821 

Maddoek and Geldart’s Reports, Chancciy, 1 vol., 
1819—1822 (Yol. VI. of Madd.) 

Madox’s Fdrmulare Anglieanum 

Madox’s History and Antiquities of the Exchequer, 
2 vols. 

Manning and Granger’s Repoits, Common PleaB, 
7 vols., 1840—1845 
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Abbreviations. 


Man. & Kv. (if. b.) .. Manning and Ryhmd’s Reports, King’s Bench, 

5 vole., 1827—1880 

Man. & liv. (m. 0 .) • • Manning and llq land’s Magistrates’ Oases, 3 vole., 

1827— 1830 

Mans. .. .. .. Manson's Bunkmptcy and Company Cases, 1893—■ 

(cm rent) 

Mar. Tj. C, .. .. Maritime Law Repoits (Croekfoid), 3 vols., 18(50— 

1871 

March .. .. ., M^oh’s Reports, King’s Bench, and Common Fleas, 

1 vol., 1 (539—1(5-12 ' 

Muir. .. .. ' .. Marriott’s Decisions, Admira(ty, 1 \oI., 177(5—1779 

Maish. ,, .. .. Marshall's Reports, Common Fleas, 2 vole., 1813— 

1816 

Mayn. .. .. Maynard's Reports, Exchequer Memoranda of Elw. 

1. and Year Books of Edw. II., Your Boobs, Fait I., 
1273 — 1326 

Meg. .. .. .. Metrono's Companies Acts Cases, 2 vols., 18855—1891 

Mer. .. .. .. ’Mouvuln’s llepmts, Chancery, 3 vols., 181 5—1817 

Milw. .. .. .. Milwaid’s l‘lc< losiastical Repoits (Ireland), 1 \ol., 1819 

— 1813 

Mod, Rep. .. .. Modem Reports, 12 vols , 1609—17.>5 

Mol. .. .. .. Mollt^’s Repoits, Chaucei 3 ’(Ireland), 3 vols., 1808— 

1831 

Mont. .. .. .. Montagu's Repoits, Bankruptcv, 1 vol., 1829—1832 

Mont. & A. .. .. Montagu and Ayrton's Repoits, Bankiuptcy, 3 vols., 

18:52—1838 

Mont, & B. .. .. Montagu and llligh’B Repoits, Bankruptcy, 1 vol., 

1832—18.58 

Mont. & Oh. .. .. Montagu and Chi tty’s Repoits, Bankruptcy, 1 vol., 

18.58-18 10 

Mont. 1). & I >0 G. .. Montagu, Deacon, and Do Cox’s Reports, Bank¬ 
rupt ev, 3 vols., 1810 —ISId 

Mont. & M. .. Montagu uud Macai tliur’s Reports. Bankruptcv, 

I vol., 182(5 1880 

Moo. F. C. (1. . Mooio'h Fnvy Council Cases, 15 vols, 1836—1863 

Moo F. C. C. (N. a.) . Mooio'h Fiivv Council Cases, Now Soiioh, 9 vols., 

18(52 1873 

Moo. Ind. App. . . .. Mooio'h Indian Appeal Onset*, Frivy Council, 14 vols., 

1886-1872 

Moo. A*P. .. .. Moore and Fume's Reports, Common Fleas, f vols., 

• 1827—1881 ‘ f . 

Moo. AS . 1 .. .. Mooie and Scott’s Reports, Common Tloas, 4 vols., 

< 1831—1834 

Mood tV M. .. Moody and Malkin’s Repoits, Nisi Fiius, 1 vol., 1826 

— 1880 ' 

Mood. & R. .. Moodv and Robinson’s Reports, Nisi Prius, 2 vols., 

1830- 1844 

Mood. C. C. .. Moody's Crown (’ases Reserved, 2 vols., 1824—1844 

Mooie (ff. b.) .. .. fchi F. Mooie’s Reports, King’s Bunch, fol., 1 vol., 

1485—1620 

Moore (a. r.) .. .. J. B. Mooio’s Reports, Common Pleas, 12 vols., 1817 

• . —1827 

Mot, Diet. .. Mormon's Dictionary of Decisions, Coint of Session 

(Scotland), 43 vols., 1532 — 1808 

Morr. ■ # .. .. Mouelt’s Reports, Bankruptcy, 10 voIh., 1884- -1893 

Mos. . .. Moselej ’» Reports, Chaucery, fol., 1 vob, 1726—1730 

Murp & U. .. .. Murphy and Hurlstone’s Repoits, Exchequer, 1 vob, 

1837 * 

Mnrr. .. .. Murray’s Reports, Jury Court (Scotland), 5 vols., 

1816—1830 

My *& Cr. ., .. Mylne and Craig’s Reports, Chancery, 5 vols., 1835 

—1841 

My. & K. .. Mylne and Keen’s Reports, Chancery, 3 vols., 1832« 

—1835 
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N©1». .. . .. Nelson's Reports,'’’hanrory, 1 vol., 1(52.5 —1692 

Nev. & M. (k. b.) .. Nevilo and Manning's Ho porta, King s Bench, 6 vols., 

1832—1836 

Nev. & M. (m. c.) . . Nevile and Mannings Magi si rates’ Cason, 3 vole., 

1832 — 1836 

Nev. & P. (it. b.) .. Nevilo and Perry’s ltopoiin, Kind’s Bench, 3 vole., 

1836 -183,8 

Nev. & P. (M. O.) Nevilo and Perry’s Magisti sites’ rases, 1 vol., 1836— 

1837 ^ * 

New Mag. 0«s... .* Now Magistrates’ Cases (Bittle.-!on, Wise and 

( Parnell), 2 vols., 1844- 1848 

New Piatt. Cas. . New Practice, Cases (Bittloston and Wisol, 3 vols,, 

1811—18 18 

New Pop. . . . Now llepoits, 6 vols . 1862—ISO,5 

New Secs, Ous Now Sessions Magistintes’ Cases (Cairow, llamor- 

ton, Allciij cTe.l, 4 vols . 184 i -1801 
Nolan . Nolan’s Mairistral ok’ Cass'., 1 -vol, 1761 —1793 

Notes of Cases .. Notes of Cases in the Kci lo-iastical and M.ultimo 

Coints, 7 vols , 1811 - 18,50 

Noy .. .. .. N 03 'h licpoi ts, King's Bondi, fol., 1 vol . 1.5.58--1649 

O. Bndg. . .. Sir Oilando Bridgman’s Eepoits, Common Pleas, 

1 vol., 16(50—1666 

O’M. & II. . .. O’Malley and 11 aides stlu’s Election Cases, 1869— 

(cm lent) 

Owen .. .. .. Owen’s Reports, King’s Iiotuli and Connuou Pleas, 

fol., 1 vol., 1557—-1614 

P. (preceded by date) . Law llepoits, Probate, I >i v'rci’, and Admirallj Divi¬ 

sion, since 1890 (e q , [1891 ] P ) 

P. J>. . .. .. Law llepoits, Probate, Dsvoice, and Admiralty Divi¬ 

sion, 1.5 vols., 1N7.5--1890 

P. Wma. .. .. Pee 10 Williams’ Jfepmts, Chunem y and King’s 

Bench, 3 vols , 169,5 -173,5 

Palm. .. .. .. Palmer’s Popoits, King's 1 tench, fol , 1 vol., 1619— 

1629 

Park. .. .. .. Paikei’a Popoits, Exchoquor, fol., lvol. 1743— 

1766, ’ 

Pat. App. .. .. Puton’s Scotch Appeals, Ilouso of Lords, 6 vols., 

* 1726—1822 , 

Pater. App. . . Ij’jat 01 son’s Scotch Appeals, House of Portia, 2 vols., 

* 18,51-1873 

Peake .. Peake’s llepoits, Nisi Piius, 1 vol., 1790 —1791 , 

l’eako Add. Ous. .. Peake’s Additional Cases, Nisi buns, I vol, 1795 — 

* 1812 

Peck. . .. . IVr.kwell’s Election C’as^s, *2 vels., 1803 — 1804 

Per. & Dav. ,. . . Perry and Davison’s llepoits, Queen’s Bench, 4 vols., 

1838—1811 

Per. & Kit. .. .. Perry and Knapp's Election Oase u , 1 vol , 1833 

Ph .' 1 „ .. .. Phillips’ Reports, Chancery, 2 vols , 1811- -1849 

Phil. Til. Cus. .. . Philipps’ Election Cases, I vol., 1780 

Plullim. . . J. I’liilliinoie’s Ecclesiastical llepoits, 3 vols., 175£— 

1821 

Phillim. Ecd. Jud. .. Sir P. Phillimoro’s Ecclesiastical Judgments, 1 vol., 

1867—1873 , , 

Pig. A P. ., .. Pigott and Pod well’s Registration Cases, 1 vol , 1843 

—1815 

Pitc. .. .. .. Pitcairn’s Criminal Trials (Scotland) 3voD , 1488— 

1(524 

Plowd. .. .. Plowden’s Reports, fol., 2 vols., 1330 -Mi9 

Poll. .. .. .. Pollexfen’s Reports, King’s Bench, fol, 1 vol., 1670 

—1682 

* Poph. .. ., Popliam’s Reports, King’s Bench, fol., 1 vol., 1591 — 

1627 
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Fow. R. & D. 

Free. Oh." . 

Price 

Q. B. 

Q. B. ( P , reeded by date) 
aB,D 


R. 

R. (Ct. of Soss.) . 

b. p. a . 

B. Ii. 

B. S. C. 

Bast. 

Barn. 

Beal Prop. Pan. 

Rep. Ch. 

Biclc. <&: M. 

Bick. & S. 

IJidg. temp. II. . . 

Ridg. L. & 8. 

Bidg. Pari. Bop. 

Bob. Keel. 

Bob. L. & W. 

Bobert. App. 

Robin. App. 

Boll. A.bi. 

Boll. Bep. 1 
Bom 

Bose . 

Boss, L. C. 

Rowo 

Bui. Cas. 

Buss. 

Buss. & M. 

Buss. & By. 

By. & Oan H Q«s 
By. & Can. Ti. Cas. 
By. & M. 


5. C. 

6. U. (pieoeded by date) 

S.-G. 

Saint 


Power, Bodwell, and Dew’s Election Cases, 2 vols. 
1848—1856 

Precedents in Chancor y, fol., 1 vol., 1089—1722 
Price’s Boports, Exchequer, 13 vols., 1814—1824 

Queen's Bench Reports (Adolphus and Ellis, New 
Series), 18 vols., 1841 — 1852 
Daw Boports, Queen’s Bench Division, 1891—1901 
[1891] 1 Q B.) 

Daw Bepoits, Queen’s Bdnch Division, 25 vols., 
1875—1890 

TheBopniis, 15 vols., 1893—1895 

Eottio, Oomt of Session Cases (Scotland), 4th series. 
25 vols., 1873—1898 

Bepoits of Patent Cases, 1884—(current) 

Devised lieporte 

Buies of the Supieine Court 

Rani ell's Entries 

Rayner’s Tithe Oases, 3 vols., 1575—17R2 
Beal Propei tv Case's, 2 vols., 1813—1817 
Boports in Chancery, fol., 3 vols., 1015—1710 
Biokards and Michael’s Locus Standi Beports, 1 vol., 
1885—1889 

Bickards and Saunders’ Locus Standi Beports, 1 vol., 
1890—1891 

Ridgeway's Reports, temp. Uardwioke, 1 vol., King’s 
Bench, 1733—1730; Chancery, 1744—1740. 
Ridgewuv, Lapp, and Schoales’ Beports (Ireland), 

1 vol., 1793—1795 

Ridgeway's Parliamentary Beports (Ireland), 3 vols., 
1784—1790 

Robertson’s Ecclesiastical Bepoits, 2 vols., 1814—1853 
Bobeits, Deeming, and Wallis’ New County Court 
Cases, 1 vol , 1819—1851 

Robertson's Scotch Appeals, House of Loids, 1 vol., 
1709—1727 

Robin,son's Scotch,, Appeals, Douse of Loids, 2 vols., 
1810—1841 

Belle's Abiidgmont of tho Common Law, fol., f*. vols. 
Bolle’s Reports, King’s pencil, fol , 2 vols., 1014—1025 
Bonnily's Notes of Cases m Equity, lpart, 1772— 
1787 

Bose’s Bepoits, Bankruptcy, 2 vols., 1810—1816 
Bomb’s Tleading Cases in Commercial Law (England 
and Scotland), 3 vols. 

Rowe’s Beports (England and Ireland), 1 vol., 1798 — 
1823 

Campbell’s Ruling Cases, 25 vols. 

Bussell’s Reports, Chancery, 5 vols., 1824—1^2j^ 
Bussell and Mylne’s Reports, Chancery, 2 volte.', 1829 
—1833 

Bussell and Ryan’s Crown Cases Roserved, 1 vol., 
1800 -1823 

Railway and Canal Cases, 7 vols., 1835—1854 
Railway and Canal Traffic Cases, 1855—(current) 

Ryan and Moody's Beports, Nisi Prius, 1 vol., 1823 . 
—1820 

Same Case 

Court of Session Cases (Scotland), since 1906 (e.g., 

, LI 90S] s. o.) 

Solicitor-General « 

Saint’sDigest of Registration Cases, 1843—1906, 1 voL 


» »i 
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Sslk* ■ # ■ • 

Sau. & 8a. 

Sauud. 

Saund. & A. 

Saund. & B. 

Saund. & C. 

Sauud. & M. 

Say. 

Say. 

Sc. Jur. 

Sc. L. II 
Sell. & I jo£. 

Sc. It. R.. . 

Scott 

Scott (n. r.) 

Sea. & Sin. 

Sol. One. Ch. 

Sess. Caa. (if. u.) 

Sli. & Macl. 

Sh. (Ut. o£ Sesa.) 

Sh. Dig. .. 

Sh. J uat. . 

Sh. Sc. Upp. 

Sh. Toiud Ct. 

Shop. Touch. 
Show. 

Show. rail. Caa. 
Sid. .. .. 

Sim. 

Sim. (if. s.) 

Sim. & St. 

Skin. 

Sm. & Bat. .. 

Stn. & Oh . 

Smith, K. B. 

Sfmith, L. C. 

, Smith, Beg. Caa. 

H.L.-XV. 


.. Salkold’a Reports, King’s Bench, 3 vols., 1689—1712 , 
.. Sauase and Scully’a It.ipoits, Bolls Court (Iceland),’ 

1 vol.. 1837—1810 

.. Saunders's liopoi ts, King’a Bench, 2 vols., 1606—1672 
.. Saunders and Austin's Locus Standi Reports, 2 vols., 
189o—1901 

Saumleis and Bidder’s Locus Standi Reports, 1905— 
(cui rent) # 

.. • Saundeia and Cole’s Ropoits, Bail Couit, 2 vols., 1846 
—18-18 -or 

. * Saundeis and Macrae’s County Courts and Insolvency 
Oases (County (’ouita Cases and Appeals, Vols. II. 
and II L), 2 vols., 1S52 —1858 
.. Savilo’s Reports, Common Pious, fol., 1 vol., 1580 — 
1591 

.. Savei ’a Reports, King’s Bench, fol., 1 vol., 1751 — 
1756 

Scottish Jurist., 46 vols., 1829—1873 
Scottish Law Reporter, 1805—(cun out) 

.. Schoalos and Lelroy’s Reports, Chancery (lieluml), 

2 vols., 1802—18(i0 
Scots Revised Repm ts 

Scott’s Ri'poits, Common Picas, 8 vols., 1834—1840 
Scott’s New Repoits, Common Pleas, 8 vols., 1840— 
1815 

.. Searlo and Smith’s Repoits, Prohate and Divorce, 

1 vol , 1859—1860 

. Select. Cases m Chancery, fol., 1 vol., 1C35—1698 
(Pt. ILL of Cas. in Oh.) 

.. Sessions Settlement Cases, King’s Uonch, 2 vols., 
1710—1747 

.. Shaw and Maclean's Scotch Appeals, Rouse of Lords, 

3 vols., 18 55 -1838 

Shaw, Couit of Session Cases (Scotland), 1st soiies, 

16 vols , 1821—1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell 
and Lomond, 3 vols., 1720—1368 
.. P. Shaw's Jusliouuy Decisions (Scotland), 1 vol,, 
1819 —1 831 j 

P. Shaw’s Scotch Appeals, House of Lords.*, 2 vols., 
1®*A1—1824 

.. P. Shaw's Toind Court Decisions (Scotland), 1 vol., 
1821—1831 , 

,. , Slieppaid’s Touchstone of Common’ Assurances 
.. Shower’s Repoits, King’s Bench, 2 vols., 1678—1695 
.. Shower’s Cases in Parliament, fol., 1 vol., 1694 — 

1699 

.. Sidorfin’s Reports, King’s Bench, Common Pleas 
and Rxchequer, fol., 2 vols., 1657—1670 
.. Simons’ Repoits, Chanceiy, 17 vols., 1826—1852 
.. Simons’ Reports, Chancery, Now Seri«B, 2 volfjL, 
1850—1852 

.. Simons and Stuart’s Reports, Chancery, 2 vols., 1822 
—1826 

.. Skinner’s P.epoits, King’s Bench, fol., 1 vol., 1681— 
1697 

Smith and Batty’s Reports, King’s Bench (Iieland), 

1 vol., 1824—1825 

.. Smale and Giffaid’s Reports, Chancerv, 3 vols., 1852 
—1858 

.. J. P. Smith’s Reports, King’s Bench, 3 vols., 1803— 
1806 

.. Smith’s Leading Cases, 2 vols. • 

.. C. L. Smith’s Registration Cases, 1895—(current^ 

0 
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Abbreviations. 


, Smythe .. 


Sol. Jo. 
Spence 

Spinks 
Stair Rep- 


Stark. 

Stat. R. & O. Rev? 8 - 
State Tr. 

State Tr. (n. s.) . 
Story 
Stra. 

Stu. M. & P. 


Sty. 

Sw. 

Sw. & Tr. 

Swan. 

Swin. 

Syme 


Smythe 1 a Reports, Common Pleas (Ireland), 1 vol.. 
1839—1840 

Solicitors’ Journal, 1856—(current) 

Spence’s Equitable Jurisdiction of the Court of 
Chancery 

Spinks’ Pi use Court Oases, 2 parts, 1854—1856 
Stair’s Decisions, Court of Session (Scotland), fol., 
r 2 vols., 1661—1681 

Starkie*B Reports, Nisi Prus, 3 vols., 1814—1823 
Statutoiy Rules and Orders Revised 
State Trials, 34 vols., 1163—1820 
State Trials, New Series, 8 vols., 1820 —1858 
Story’s Commentaries on Equity Jurisprudence 
Strange's Reports, 2 voIb., 1716—1747 
Stuart, Milne, and Poddie’s Reports (Scotland), 
2 vole., 1851—1853 

Style’s Reports, King’s Bench, fol., 1 vol., 1646 — 1655 
Swahey’s Reports, Admiralty, 1 vol., 1855—1859 
Swabey and Tristiam’s RopoitB, Probate and Divorce, 
4 vols., 1858—1865 

Swanston’e Reports, Chancery, 3 vols, 3 818— 1821 
Swmton’s Justiciaiy Repoits (Scotland), 2 vols , 1835 
—1841 

Symo’s Justiciary Repoits (Scotland), 1 vol., 1826— 
1829 


T. & M. .. 


T. Jo. 

T. L. R. .. 
T. Iiaym. 

Taml. 

Taunt. 


Tax Cas. . 
Term Hep. 


Toth. • .. 

Trist. 

Tpdor, L. C. Mer 


Daw 


Tudor, Ij. C. Heal Pi op. 
Turn. & R. 


Tyr. 

Tyi. & Or. 


Temple and Mew’s Criminal Appeal Cases, 1 vol., 
1848—1851 

Sir T. Jones’s Reports, King’s Bench and Common 
Pleas, fol., 1 \ol., 1(369—1684 
The Times Law Repoits, 1881 — (cuuent) 

Sir T. Raymond’s Reports, King’s Pencil, fol., 1 vol., 
1660—1683 

Tamlyn’e Repoits, Rolls Court, 1 vol., 1829 —]830 
Taunton’s Repoits, Common Pleas, S vols , 1807— 
1819 

Tux Cases, 1875—(curient) 

Term Reports (llurnfoid and East), fol., 8 vols., 1785 
— 1800 

Tothill’s Tiansactions in Chancery, 1 vol., 1559—1646 
Tnwtram’s Consistory*Judgments, 1 v«l, 1873—1892 
Tudor’s Leading Oases on Mei cant lie and Maritime 
Law 

Tudor’s Leading Cases on Real Property 
Turn pi and Rubsell’s Reports, Chancery, 1 vol., 1822 
—1826 

Tyrwhitt’s Reports, Exchequer, 5 vols., 1830—1835 
Tyrwlutt ami Qrangei’s Repoits, Exchequer, 1 vol., 
1836-1836 


Vaugh. .. 
Yent. 

i «■ 

Yern. 

Yeru. & Scr. 
Vcb. 

Yes & B. 

Ves. Sen. 
Yin. Ahr. 
Yin. Suj^i. 


Vaughan’s Reports, Common Pleas, fol., 1 vol., 1666 
—1673 

Yentris’ Reports (Yol. I., King’s Bench; Vol. II., 
Common Pleas), fol., 2 vols., 1668—1691 
Vernon’s Reports, Chancery, 2 vols, 1680—1719 
Vernon and Scnven’s Repoits, King’s Bench (Ire¬ 
land), 1 vol., 1786—1788 

Ve.soy Jun.’s Reports, Chancery, 19 vols., 1789—1817 
Vesey and Beames’s Reports, Chancery, 3 vols., 1812 
- 1K14 

Vesey Sen.’s Reports, 2 vols., 1747—1756 
Ymei’s Abridgment of Law and Equity, fol., 22 vejs. 
Supplement to Vmer’s Abridgment of Law and 
Equity, 6 vols. 


• • 
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Part I.—In General. 


Part I. — In General. , /'ART 1 . 

In General 

1. The laws regulating, so far as quality in concerned (a), fcho ciassifi^Ttion 
preparation and sale of commodities intended for tlie food or the 0 f laws 
mediciual uso of man may be classified as : (1) those relating to relating to 
some active interference with the commodity, pr with ono or other fo011 * 

of its constituent parts, by the maker or seller thereof, so as to 
render it oither dangerous or unsuitable as an ajticle of food or 
medicine, or of a loss degree of purity or strength than the purchaser 
specifically demands or has a right to expect. These are often 
referred to as the laws against adulteration, and principally 
consist of statutes of modern date, and of regulations and bye¬ 
laws made thereunder (b) ; (2) those laws that prohibit tral’Jicking 
in commodities which, though when in a sound condition are 
proper for the food or modicinal uso of man, have by reason of disease 
or other inherent defect become noxious and unwholesome (c); 

(3) certain other enaelmonts which refer specially to the adultera¬ 
tion or sale of particular commodities (d). 

2. The sale of an article of food is subject to the ordinary law implied 
relating to the salo of goods (e). On such sale thore is a prima "anuntie* 
facie presumption that the article is intended for the food of man, daionson 
which is sulticient, unlesB rebutted, to affect the seller with notice sale of 
that the article is required for a particular purpose, and, where the ^* d cleB of 
buyer does not select the specific article, that he relies on the 00 
skill or judgment of the seller, and so import the condition that 

(a) For the law relating to tho quantity of goods sold, see title Weights and 
Measures. 

(b) These enactments comprise (1) such of the Sale of Food and Drugs Ads, 

1875 to 1907, as aie of general application. The Acts so cited are the Sale of 
Food and Drugs Act, 1873 (88 & 39 Viet. c. 63), which is often referred to as the ’ 
mincipal Aft ; the Sale of Food and Drugs Act Amendment Ad, 1879 (42& 4iJ 
Viet. c. 30); the Margarine Act, #887 (60 & 61 Viet. c. 29); tho Sale of Food 
and Drugs Act, 1899 (02 & 03 Viet. c. 61); and the Butter and Margarine Act, 

1907 (7 Edw. 7, c. 21), which is to be construed as one with tho Salo of Food * 
and Drugs Act, 1899 (62 & 63 Viet. c. 61), and may be cited whjf the Sale of 
Food and Drugs Acts as the Sale of Food and Drugs Acts, 1875 to 1907 (Butter 
and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 14). (2) Such measures as the 
Bread Act (London), 1822 (3 Geo. 4, c. ovi.); the Bread Act, 1836(6 & 7 Will. 4, 

c. 37); the Adulteration of Toffee Act, 1718 (6 Geo. 1, <!. 11), s. 23; the 
Adulterafmn of Tea and Toffee Act, 1724 (11 Geo. 1, c. 30), ss. 5, 9, 39; 
the Adulteration of Tea Act, 1730 (4 Geo. 2, c. 14), s. 11 ; tho Adulteration of 
Tea Act, 1776 (17 Geo. 3, c. 29); the Customs and Inland Revenue Act, 1882 
(45 & 46 Viet. c. 41), ss. 3, 6. 

(c) In this class may he included such of the rules of the oommon law 
regarding the sale of food as have not been embodied in Acts of Parliament, 
and such statutory provisions as the Public Health Act, 1876 (38 & Sit Viet, 
c. 55), ss. 116 to 119, aB amended and extended by the Public Health Acts 
Amendment Act, 1890 (33 & 54 Viet, c 59), s. 28; the Public Health (London) 

Act. 1891 (54 & 55 Viet. c. 76), s. 47; the Public Health (Regulations as to 
Food) Act, 1907 (7 Edw. 7, c. 32); the Markets and Fairs Clauses Act, 

1847 (10 # 11 Viet. c. 14), ss. 15, 20 ; the Towns Improvement Clauses 
Act, *347 (10 & 11 Viet. c. 34), s. 31 ; and the provisions of certain local Acts. 

(d) E.g., the Adulteration of Hops Act, 1733 (7 Geo. 2, c. 19), for which see 
title Agriculture. Vol. I., p. 291. 

Kp) See title Sale of Goons. 
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the article shah be wholesome and fit for human food (/). On a 
sale of an article of food where the buyer has selected the specific 
article, or has had an opportunity of inspection, the maxim caveat, 
emptor applies, and no warranty of fitness for food is implied against 
an innocent seller (g ): but where a buyer orders articles of food to 
be supplied, and trusts to the judgment of the seller to select the 
goods, there is an implied condition that they shall on receipt be 
lit for the food of man (//), and such an implied condition is not 
excluded by an express warranty in the contract, which may be 
superadded to, and not intended to qualify, the implied condition (i). 

3. In an action brought by any person for a breach of con¬ 
tract on the sale of any articlo of food or of any drug, such person 
may recover, alone or in addition to any other damages recoverable 
by him, the amount of any penalty in which he may have been con¬ 
victed under the Sale of Food and Drugs Acts, together with the costs 
paid by him upon such conviction and those incurred by him in and 
about his defence thereto, if he prove that the article or drug was 
sold to him as and for an articlo or drug of the same nature, sub¬ 
stance, and quality as that which was demanded of him, and that lie 
purchased it not knowing it to be otherwise, and afterwards sold it 
in the same state as that in which he purchased it. The defendant 
in such action may, however, prove that the conviction was 
wrongful, or that the amount of costs awarded or claimed was 
unreasonable (k). 

(/) Sale of Goods Act, 18.03 (5(5 & 57 Vjct. c. 71), a 14. 

((/) Hamby v. Bolielt (1847), 10 M. & W. 044 : fmmerton v. Mathews (1802), 
7 II. X- N. 580; Smith v. Baker, Bon <f- Death (1878), 40 L T 2(51. 

(h) Ileer v. HaZ/cer (1877), 46 L. J. (Q. B.) <577 (rabbits) ; Barrows r. Smith 
(1H94), 10 T. L. It. 240 (partridges^; Wallis v Bussell, [1002] 2 I. It. 585, O A. 
(irabs) ; IIYen v. Holt, [1903] 1 Iv. 15 (510, C. A. (boor containing arsenic); 
frost v. Aylesbury Dnm Co , [1005] 1 -K. 15 (508, (J. A. (milk); anil compaio 
1 ferqusson v, Mai rent L’lhan District Cornu it (1908), 72 J. P. 101 ; Brown v. 
hotter (1008), 'Dimes, 27th March , and Newbury v. Berowne (1908) ttnd Hand v. 
Slaters, JAd. (1907), all three cited 72 J. I\ (Journal) 302,, Refinance may 
also be made to Chaproniere v. Mason (1905), 21 T. L. K. 6553, (5. A.; Clarke v. 
Army and Navy Co-operative Society, [i903] 1 K. 15. 155, U. A.; Jackson v. lloZ.-wn 
<0 Sons, [1909,] 2 3v. 15. 193, O. A.; and to title Sale OF Goods. But a state¬ 
ment that goods must be taken with all faults and without a warranty will 
leliovo the vendor from liability to an action by the purchaser, even though the 
vendor be morally, and under statute legally, culpable (11'arcZ v. Hobbs (1878), 
4 App. Gas. 13). • 

(t) Bulge v. Parkinson (1862), 7 II. & N. 955, Ex. Ch. 

(/.) £aie of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. 28. On the 
sale of any article of food which is to he resold as an eatable or drinkable, the 
miller cannot recover the price if the article is utterly bad, uneatable, or undrink- 
ablo, and so unsaleable ( Harman v. Bennett (1858), 1 F. & F. 400). Where a 
letaller buys provisions with an express or implied warranty, and they are 
subsequently seized and condemned as unfit for human food, and the retailer is 
fined, he can, if he had no knowledge of the unsoundnoss, recover fiom the 
seller the value of the goods, together with the costs of his defence and the costs 
ordered to be paid by him. Possibly, too, he may recover the amount of the 
line he has had to pay, if he can show that the fine was not imposed, nor the 
amount thereof increased, in consequence of any default or wrongful act on his 
part [Orage v. Fry (1903), 67 J. P. 240). As to the measure of damages flowing 
liom a breach of warranty including costs of legal proceedings, reference may 
be made to Dixon v. Famous (1861), 3 E. & E. 537 ; Knowles v. Mnnna (1866), 14 
b. T.*592; Smith V. Green (18.5), ] 0. P. I). 92 ; Hammond »f; Co. v. Bussey (18§7), 
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Part II.—Adulteration. 

Sect. 1 .—The Sale of Food and briuje Arts. 

4. The law relating to the adulteration of food and drugs, 
that is, the admixture with an article, intended for food or for 
medicinal use, of any other substance, whether hoxious or harmless, 
or the abstraction of any constituent part, whoieby in either case 
the quality, substance, or nature of the article is injuriously 
affected (/), is mainly contained in the various Acts of Parliament 
which are usually cited as the Halo of Pood and Drugs Acts (m). 

Sect. 2.— Definitions. 

5. For the purposes of the Acts the term “ food ” includes every 
articlo used for food or drink by man, other than drugs (a), or 
water (o), and any articlo which ordinarily enters into or is used in 
the composition or pieparation ot human food, and also includes 
flavouring matters and condiments (p). 

20 Q. I!. I) 79, C A. ; A(/ius v. Great Western Co'hpry Co , [1809] 1 Q. II. 413, 
('. A.; Scott v. Foley, Aikman A- Co. (1899), 10 T. L. It. 55; Holden, Ltd. v. 
Bostuck A" Co., Lid. (1902), 50 W» It. 323, C. A.; Clare v. Dobson (1910), 103 
L. T. 500; and Bee title Damages, Yol. X., pp. 326, 330. Ab to the civil 
remedies of a buyer, Bee (he Hale of Goods Act, 1893 (56 & 57 Viet. o. 71), ss. 51 — 
64, mid till© Sale of Goons. 

(/) The question whether there has been adulteration is one of fact, not of law, 
and cannot bo raised on a case stated (Fi/fe v. Hamilton (1894), 1 Adam, 484- a 
Scottish case). 

(m) For these Acts, frequently referred to in this title as “the Acts,” see 
note ( b ) on p 3, ante. For the special provisions dealing with the sale of 
drugs and medicines, other than in lespoct of adulteration, see title Medicine 
and Pharmacy. It must he remembered that the Bale of Food and Drugs 
Acts do not apply to decomposition oi» dotenoration of articles, where that 
happens without active human intervention, as to which see p. '65,post. As the. 
Acts extend "to Scotland and Ireland, the decisions of the courts of those 
countries upon the^various provisions, though not binding upon English courts, 
are of weight, and in some instances deal with points not yet, raised in England. 
Those decisions are, accordingly, referred to for purposes of illustration. 

(n) See p. 6, post, for definition of “ drug.” .' 

(o) For the law relating to the purity of water, see title Waier Supply. 

? p) Sale of Food and Drugs Act, 1899 (62 & 03 Viet. c. 51), e. 26. The 
definition is a very wide one, and was drafted to avoid the narrow construction 
placed upon the repealed definition of “ food,” as including ovefy article used for 
food or di ink by man (Sale of Food and Drugs Act. 1875 (38 & 39 Viet. c. 63), s. 2), 
by the decision in James v. Jones, [1894] 1 Q. B. 304, that baking powdor was 
not an article of food. See also II at ren v. Phillips (1880), 44 J. J\ 61. Such 
a substance is now clearly within the Acts. The definition given in the text 
may be compared with the definition of the wonl “ victuals ” given by laird 
Tenterden, G.J., in ft. v. Ilodtjkuwm (1829), 10 B. & 0. 74. That expression, 
he said, comprised everything winch constituted an ingrodient in the ftfid of 
man, and all articles which mixed with others constituted food. Barm or yeast 
was there held to be witbiu the term, and is undoubtedly within the modern 
definition. For the purposes of the regulations made under the Public Health 
(Regulations as to Food) Act, 1907 (7 Edw. 7, c. 32), an “articlo of food” 
means an article of food which, as part of the cargo of a ship, is brought to, or 
delivered, or landed at a place within England or Wales, either ns a place of 
actual or appointed destination, or as a place of deposit for the purpose of 
transmission to a place oF actual or appointed destination elsewhere in^the 
Untyed Kingdom (Public Health (First Senes: Unsound Food) Regulations, 


Sect. l. 

The Sale of 
Food and 
Drag Acts 

Meaning of 
“ adultera¬ 
tion." 


‘ Food.” 



Food and Drugs. 


Seot.,8. 6. The term “ drug ” includes medicine for internal or external 
Definitions, use (q). In any case of doubt, it will be a question of fact for 
"DoT”" the determination of the court whether an article iB a drug or 

rn *' not, and the answer will depend upon whether or not the substance 
was sold for the purpose of use as a medicine (;•). An article is not 
necessarily a drug because it is included in the British Pharma¬ 
copoeia and may bemused in the preparation of medicines (s), nor 
is an article a drug merely because it ia sold under a designation 
which implies that it contains a drug m its composition, when 
in fact it does not ( t ). 


‘'County." 7. The term “ county ” includes every county, riding, and 
division, as well as every county of a city or town not being a 
borough {a), aud every liberty having a separate court of quarter 
sessions, except a liberty of a Ginque Port (ft). Every liberty of a 
Cinque Port not comprised within the jurisdiction of a borough 
is deemed to be part of the couuty in which it is situated, and 
subject to the jurisdiction of the justices of such county (c). 

1 Importer.” 8 . The term “ importer ” includes any person who, whether as 
owner, consignor or consignee, agent or broker, is in possession of, 
or in anywise entitled to the custody or control of, the particular 
imported article concerned (d). 


“ Local 
authority 

“ Public 
analyst.” 


9. “Local authority” means any local authority authorised 
to appoint an analyst (c) for the purposes of the Acts, and the 
expression “ public analyst ” means an analyst so appointed (/). 


Hies, statutory Rules and Orders, 1908, p. 801, Public Ilealth (Foreign Meat) 
Amending Regulations, 1909, Statutory Rules and Orders, 1909, p. 660); aud soa 
p. 43, post. 

(q) Salo of Food and Drugs Act, 18f5 (38 & 39 Yict. c. 63), s. 2. 

' M See Fowls v. Fowls (1896), 60 J. P. 758. 

W I bill . In this caso it was hold that beeswax sold by a grocer was not a 
drug.' If, howover, tho salo hud been by a ehemiBt it is possible that a different 
decision might have been andved at. 

(t) Houghton v. Taplin (1897), 13 T. L. R 386, where Hawkins, J., was of 
opinion that, soap sold as aisemcal soap, though in fact it did not contain anv 
aigenic, was not a drug. Chewing gum, sold as an article to bo chewed onl v and 
not to bo eaten, and not to be used medicinally, is neither an aiticlo of food nor 
a drug within tjie meaning of the Acts (Bennett v. Tuler (19001. 64 J P 119 • 
Short* v. Smith (1895), 11 T. L. It. 325) V ’ ’ 

(a) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. 2. 

(b) Sale of Food and Drugs Act Amendment Act, 1879 (42 & 43 Viet. c. 30), 

I* i • 


(e) Sale of Food and Dings Act, 1875 (38 & 39 Viet. c. 63), s. 32. 

(d) Sale of Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), s. 1 (2). For the 

purges of theRegulations made by the Local Government Board under the 
Pubbo Ilealth (Regulations as to Food) Act, 1907 (7 Edw. 7, c. 32), “importer” 
means any person m the United Kingdom who, either as owner or consignee 
agent or broker, is entitled to the possession, custody, or control of any article 
of food (Public Health (First Series: Unsound Food) Regulations, 1908 
Statutory Rules and Orders, 1908, p. 801). ’ 

(e) For these authorities, see r>. 8, post. 

(f) Salo of Food and Drugs Act, 1899 (62 & 63 Viet. c. 61), B . 25. For defi¬ 
nitions of the terms “ butter,” “ butter factory,” “ cheese,” “ margarine ” 

margarine cheese,* 11 milk-blended butter,” and “ exhausted tea ” see 
pp. 63, 54, 66, post. ‘ s 
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Sect. 8. —Administration of the Acts. 

10 . The duty of administering the Acts (< 9 ) is imposed primarily 
on the local authorities ( h ). 

The extent of this duty is to appoint analysts of all articles of 
food and drugs sold within their jurisdiction, or, alternatively, in 
the case of town councils, to employ for such # puq>ose an analyst 
appointed for any neighbouring borough or for the comity in 

which the borough is situated; to put in force from time to 

time, as occasion may aviso, the powers with which the authority 
are invested, so as to provide proper securities for the sale of food 
and drugs in a pure and genuine condition ; and, in particular, 
to direct their officers ( 1 ) to take samples for analysis (/r). Further, 
when the Local Government Hoard or the Board of Agriculture 
and Fisheries have directed their officer to take samples of any 
article of food(Z), and have communicated the rosultof the analysis 
of any such sample to the local authority, such authority must 
cause proceedings to be taken as if they themselves had caused 
tho analysis to bo made(m). 

11 . The duty to appoint an analyst may be enforced by 

mandamus (n), but there Beems to be no means of compelling an 

authority to order their offieeis to take samples of any particular 
article, or to perform any of their other duties under the Acts. 
Where, however, the Local Government Board or the Board of Agri¬ 
culture and Fisheries, after communication with a local authority, 
are of opinion that the authority have failed to execute any of 
the provisions of the Acts in relation to any article of food, and 
that their failure afi’eetb the general interest of tho consumer, or 
tli© general interest of agriculture in the United Kingdom, as tho 
case may be, the Board concerned may, by order, empower an 
officer of the Board to execute and enforce those provisions or to 
procure ll» execution and enforcement thereof in relation to pny 
article of food mentioned in the order (o). 

The expenses incurred by the Board or their officer under any 
such order must be treated as expenses incurred by* the local 


(q) Fur those Acts see note (?>) on p. 3, ante. 

\h) As to these authorities, boa Sale of Food and Drugs Act, 1899 (62 & 63 
Viet. c. 51), 8. 25, p. 6, ante, and p 8, post. As to prosecutions by inspectors m 
boroughs which are not empowered to appoint an analyst, Boe Worthington v. 
Kyme (1905), 93 L. T. 516. 

(t) For these officors, see p. 12, post. 

)k) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), as. 10, 11; Sale 
of Food and Drugs Act, 1899 (62 & 63 Viet. o. 61), 8. 3 (l). 

(A Ah to when they may do so, see p. 13, post. * * 

(m) Sale of Food and Drugs Act 1899 (62 & 63 Viet. o. 51), s 2 (2). The 
words “ as if the local authority had causod the analysis to be made,” in this 
sub-section, mean “ as if the local authority had put their inspector in motion 
to obtain samples and cause an analysis to be made” (Connor v. Butler. [1902J 2 
I. K. 569, per Loid O’Bkien, C.J., at p. 574). 

(n) See R . v. Leicester Guardian a (1899), 68 L. J. (Q. b.) 915, Pasmore v. 

Oswaldtwistle Urban Council, [1898] A. C. 387 ; and title Onoww Practice, 
VoL p. 85. . 

(jp) Sale of Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), »• 6 (2). 


. ? 
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Sect. 8. 

Administra¬ 
tion of the 
Acts. 


Prosecutions. 


Importation 


Appointment 
of public 
analyst. 


Removal. 


authority in the execution of the Acts (p), und must be paid by the 
authority to the Board on demand. In default of payment the 
Board may recover the amount of such expenses with costa from 
the authority ( q ). Any such order of the Board will he conclusive 
in respect of any default, amount of expenses, or other matter 
therein stated or appearing (r). 

12 . Prosecutions ’for offences under the Acts are generally 
instituted by the appointed officets of the local authorities (a), but 
private persons may institute and maintain proceedings, either as 
persons aggrieved or as common informers ( b ). 

13 . So far as the Acts rolate to the importation of articles of 
food and drugs into (his country, the administration is vested iD 
the Commissioners of Customs (c). 

Sect. 4. — The Public Analyst. 

Sub-Shot. 1.— Apposntmmt and Duties. 

14 . It is the duty of every local authority enti listed with the 
execution of the laws relating to the sale of food and drugs to 
appoint one or more persons possessing competent knowledge, 
skill, and experience, as analysts of all articles of food and drugs 
sold within their city, metropolitan borough, county, or borough, as 
the case may be, and also duly to fill any vacancy in the office when 
such occurs (d). In the City of London and the liberties thereof this 
power is vested in the Court of Common Council (e), in all other parts 
of the metropolis in the councils of the metropolitan boroughs (/), 
in counties in the county councils ( y), in county boroughB, and in 
all quarter sessions boroughs containing a population of 10,000 or 
upwards (by the census of 1881) in the town councils (/<), A county 
council may either appoint separate analysts for the smaller 
boroughs, or may put the boroughs under the county jinalyst (i). 
Thd council appointing an analyst may remove him, but both the 
appointment and removal of an analyst are subject'to the approval 


[ j>) For expenses, see p. 34, past. 

la) Sale of Food and Drugs Act, 1899 (02 & 03 Viet. c. 51), s. 3 (3). 

Ibid., b. 3 (4). 

For these officers, see p. 12, post. 

See pp. 29 ef seq., post. 

See pp. 43, 55, j>ost. 

[d] Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. 10; Sale of 
Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), s. 3 (1). The Local Government 
Board and the Board of Agriculture and Fisheries nave power to compel a local 
authfttty by mandamus to appoint an analyst (compare ii. v. Leicester Guardians 
(1899), 68 L. J. (q. b.) 945 ; and see title Cbown 1’hactick, Vol. X., p. 85). 

(e) By transfer from the Commissioners of Sewers (City of London Sewers 
Act, 1897 (60 & 61 Viet. c. cxxxiii.)). 

(/) As successors to the vestries and district boards (London Government 
Act, 1899 (62 & 63 Viet. c. 14)). 

{g) By transfer from quarter sessions (Local Government Act, 18S8 (51 & 52 
Viet. c. 41), s. 3 (10) > 
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of the Local Government Board (k), and the person appointed must s*or. 4. 
furnish such proof of competency as may from time to timer be The Pnbiio 
required by regulation framed by the Board (l). No person may Analyst, 
now be appointed an analyst who is engaged directly or indirectly 
in any trade or business connected with the sale of food or drugs in 
the place for which he is appointed (m). 

The analyst is to be paid by the council appointing him such Remnnera- 
remuneration as may be agreed upon (n). tion. 

The town council of .any borough which is entitled to appoint 
an analyst may agree that the analyst appointed for any neigh¬ 
bouring borough, or for the county in which the borough is situated, 
shall act for their borough during such time as the said council 
shall think proper, and in such caso must make due provision for 
the payment of his remuneration; and, if such analyst consents, he 
will during such time be the analyst for such borough for the 
purposes of the Acts (o). 

15 - Any purchaser of an article of food or of a drug is entitled Right of 
to submit it for analysis to the analyst for the place within purchaser 
which it is purchased, on payment to such analyst of a sum 
not exceeding 10s. Gd., and to receive from him a certificate of analysis, 
the result of his analysis (p), and any appointed public officer (q) 
who procures a sample of food or drugs which he suspects to have 
been sold to him contiary to any provision of the Acts, and of which 
he desires to have an analysis, must submit one part of such sample 
to be analysed by the analyst appointed for the place in which such 
officer acts, or, if there is no such analyst acting for such place, 
to the analyst of another place, and the analyst upon receiving 
payment of a sum not exceeding 10s. Gd. if acting for such place, 
or, if acting for another place, of such sum as may bo agreed upon, 
must, with all convenient speedy analyse the same, and give a 
certificate to such officer specifying the result of the analysis (r). 

An analyst cannot for the purposes of the Acts analyse a satpple 
which an inspector has taken out of the district for which such 
inspector was appointed (s). 

16 . Every public analyst must report quarterly to the authority Analyst’* 
appointing him the number of articles analysed by him under the re P 0lt - 


(k) Sale of Food and Drugs Act, 1875 (38 & 39 Yict. c. 63), s. 10. 

(l) Sale of Food and Drugs Act, 1899 (62 & 63 Yict. c. 5l), s 3 (5). By 
regulation dated 7th March, 1900, and a circular letter of the following day, 
the Board laid down the subjects in which a public analyst must give evidence 
of his skill and knowledge, and the method of proof. Thoy are (1) analytical 
chemistry, (2) therapeutics, and (3) microscopy. 

(m) Sale of Food and Drugs Act, 1875 (38 & 39 Yict. o. 63), s. 10. 


(n) I bid. % , 

(o) Hid., s. 11. 

(p) Ibid., s. 12 ; and see p. 10, post. 

' For the appointment of officers to procure samples, see p. 12, post. 

(r) Sale of Food and Drugs Act, 1875 (38 & 39 Yict. o. 63), ss. 12, 13; and 
see p. 10, post. 

(a) McNair v. Cave, [1903] 1 K. B. 24, per Lord Alvkrstone, 0 J., at p. 28; 
anu see R. v. Smith, [1896] 1 Q. B. 596, which was a case on a warranty, and 
has b§en superseded By the Sale of Food and Drugs Act, 1899 (62 & 63 Yict. 
o. 51), s. 20, but the applicability of the observations of Hawkins, J., as to the 
limitations of the analyst’s power, appears to be unaffected. 
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Acts during the foregoing quarter, and must specify the result of 
each analysis, and the sum paid to him in respect thereof. Such 
leport must be presented at the next meeting of the authority 
appointing the analyst, and the authority must transmit annually 
to the Local Government Board a certified copy of such quarterly 
report ( t ). 

8 UB-SE 0 T. 2.— The Certificate. 

17. The certificate which the analyst must give of the result of 
liis analysis must be in the prescribed forrtf, or to the like effect (a). 

The analyst should be careful to keep as near as possible to the 
prescribed form ( b ), and to state with precision the result of his 
examination. Where he does not find adulteration, he need not set 
out the constituent parts of the sample, but need only state the result 
of the analysis (c), but if there bo adulteration in any degreo he 
should not indulge in vague generalities nor content himself with 
merely expressing hiB own opinion (d). In such case ho should set 
out the constituent parts of the sample with such clearness that the 
justices may bo able upon the data he gives to form their own 
opinion as to whether the article was or was not adult era ted (e). 

(f) Sale of Food and Drills Act, 1875 (38 & 89 Viet. c. 63), s. 19. The Board 
has directed, by circular letter dated 1 st January, 1879, that the ropoi ts should 
be mado up to the lust day of March, June, September, and December 
respectively, and should beforwaided to the Board in Jnnutu y of each year. 

(a) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. IS. 

The pi escribed form is as follows — 

To [here inset t the name if the pirson submitting the article far analysts ], 

I, the undersigned, public analyst for the , do hereby eoitify that 

I received on the day of , 19 , from [here inker t the name of the 

person delivering the sample'], a sample of for analysis (winch then 

weighed [when the article cannot he conveniently weighed, this passage 

may be erased , or the blank may be left unfilled] ), and have analysed the same, 
and declare the result of my analysis to be ap follows: l am of opinion that tho 
same is a sample of genuino , or, I am of opinion that the said sarnplo 

’contained the parts as under, or the percentage of foreign ingredients as 
under:— 

Observations. '■ 

[Here the analyst may insert at his discretion his opinion as to whether the 
mixture (if any) was for the purpose of rendering the article portable or palatable, 
or of preserving it, or of improving the appearance, or was unavoidable, and may 
elate vdiether in n cess of ivhat is ordinary , or otherwise, and wlulhtr the ingredients 
or materials mixed are or are not injurious to health.] 

As witness my hand this day of . (ibid., Schedule ) 

(b) Hunter v. Wintrup (1904), 4 Adam, 471 (a Scottish easel; and see Hull v. 
llorsndl (1904). 68 J. P. 591. 

(c) Balcewell v. Davis, [1894] 1 Q. B. 296. 

(a) Newly v. Sims, [1894] 1 Q. B. 478. Here a certificate, “I find the 
sample contains an excess of water over and above what is allowed by Act of 
Parliament; I estimato the excess of water at 13 per cent, of the entire sample; 
I ani t>f opinion that the said sample is not u sample of genuine ram,” was 
held to be bad for vaguoness. It ought to have stated the total amount of water 
found in the sample. In Lee v. Bent, Barlow v. Noblett, [1901] 2 If. B. 290, 
292, the certificates stated respectively “ We are of opinion that the said sample 
contains arsenic ” arul “ We are of opinion that the said sample contains a serious 
quantify of arsenic.” Both were held to be insufficient. 

(e) Fortune v. Hanson, [1896] 1 Q,, B. 202, where a certificate “ I am of opinion 
that the said sample contained the percentage of foreign ingredients as under: 
—6 per cent, of added water to the prejudice of the purchaser " was held to be 
bad*. “ The certificate must state such facts as would enable the justices them¬ 
selves to come to a conclusion whether the article of food in question had of-had 
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The insertion in the certificate of the weight of ihe sample Sect. 4. 
is not obligatory unless the weight is & material factor in fhe The Public 
analysis; and its omission will not necessarily invalidate the Analyst, 
certificate (/).. When the space for the weight of the sample is height of 
left blank, it is not necessary that the certificate should contain a (sample, 
statement that the article could not conveniently be weighed (p). 

The “observations” (h) aro to be made only m a case of adultera- Analyst’s 
tion. An unauthorised or improper expressibn of opinion by the °bservatfons. 
analyst, w hieh does not amount to a finding of fact, will not necossai ily 
vitiate the certificate (i). 


18. In the case of a certificate regarding milk, butter, or any 
article liable to decomposition, tho analyst must specially report 
whether any change had taken place in the constitution of the 
article that would interfere with the analysis (j ), and if he omits 
to do so tho certificate will be bad, and the defect cannot be cured 
by calling t he analyst as a witness at the hearing of the summons (k). 

In certifying the result of an analysis of milk, cream, butter, 
or cheese, the analyst must have regard to the regulations made 
hv tho Hoard of Agiicnlture and Fisheries in connection with those 
articles ( l ). 

It is not necessary that the certificates given by the Government 
analysts should be in the prescribed form (in). 


Cei Hflcates 
us to milk 
etc. 


Certificate of 
Government 
analyst. 


19. The giving of a certificate by a public analyst is a condition Prosecutions 
precedent to a prosecution by an inspector or other official (n), 
though not to proceedings by a private purchaser (o), and at the 


not boon ailuKouPoJ ” (ibid., per Hawkins, J , at p. 20.3). In Hi uhjc v. I/oicar <1, 
[1807) 1 Q,. B. 80, tlio certificate stated “I win of opinion that the sample 
contains the parts as under:—Milk, 94 per cent.; added water, 0 per cent. 
This opinion is ba*od on tho fact that tho sample contained 7 97 solid*, not. fat, 
whereas genuine milk contains not less than 8'5 solids not fat.” This ceitificaie 
wan held to bo good, because the analyst not only stated the pmcontago of, 
added water,"but also gave the scientific basis on which lus conclusion routed. 
See, also, Let v. limit, Barlow v. Nshlett, [1901] 2 K. B. 290, per Lord Ai.VER- 
stone, C J., at p. 293; Findley v. Haas (1903), 07 J. P. 198, wbore a ceitilieafe 
that brandy had been “reduced fiom 25 pur cent, under proof to 27’6 per cent, 
undor proof” was bold to bo good; Jhill v. llorsnell (1901), 68 J**P. 591, per 
Lord Aj.vehstone, O.J., at p. 592, and Hayley v. Cook (1905), 0!) «T. P. 189. 

(/) Snrath v. Taylor , [1901] 2 K. B. 376. 

(</) Hunter v. Wmtrup (1901), 4 Adam, 471 (a Scottish caso). 

(h) See note (a), p. 10, ante. * 

(i) Bakeirell v. Dana, [1891] 1 Q. B. 296. But iu a case under tho Sale of Food 
and Drugs Act, 1875 (38 & 39 Viet, c. 63), s. 3 (seo p. 16, post), the certificate 
will not be msufficient because it does not expressly state that the article has 
been rendered injurious to health by an admixture ( Hull v. llorsnell, supra). 

(j) Sale of Food and Drugs Act, 1875 (38 & 39 Yict. c. 63), Schedule. The 
direction to so report is imperative (Hunter v. Wintrup, supra). 

(A) Hudson v. Bridge (1903), 67 J. P. 186. In this case vinegar of squills 
was held to be an article liable to decomposition. In a case at Hanley Police 
Court on 2nd January, 1911 (seo 75 J. P. 16), the magistrate held that -weet 
spirit of nitre was not an article liable to decomposition. 

(7) Salo of Food and Drugs Act, 1899 (62 & 63 Yict. c. 51), s. 4 (1); and see 
pp. 64, 61, post. 

(m) See p. 32, post. 

(n) Peart V. Barstow (1S80), 44 J. P. 699 ; Smart & Son v, II'atts, [1895] i 

Q. B. 219; and see R. v. Smith, [1896] 1 Q. B. 596. , 

(o) Buclclirv. Wilson, [1896] 1 Q. B. 83. But see, contra, R. (Barry) v. Mahony, 
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Sect. 4. hearing of the information the production of the certificate is primd 
The Public facie evidence of the facts therein stated (p). If no evidonce is 
Analyst, given to contradict it the justices ought to act upon it, and cannot 
set their own opinion against that of the analyst (q). But the 
certificate is only evidence against the actual defendant, and not 
against third parties (>•); and it is always open to the defendant to 
rebut the certificate by other evidence (s). 


Who may 

procure 

•amples. 


Sect. 5.—Procuring Samples for Analysis. 

20 . Any purchaser of an article of food or of a drug may have 
it analysed {t), and, if so advised, may proceed against the seller in 
respect of any adulteration (<»). For the further protection of the 
public it is also provided that any medical officer of health, inspector 
of nuisances, or inspector of weights and measures, or any inspector 
of a market (b), or any police constable, under the direction and at 
the cost of the local authority charged with the execution of the 
Acts (c), or appointing such officer, inspector, or constable, may pro¬ 
cure any sample of food or drugs, and if he suspects the same to 
have been sold to him contrary to any provision of the Acts he 
must submit the same to be analysed by the analyst (<l) of the 
district or place for which he acts, or, if there he no such analyst 
then acting for such place, by the analyst of another place (c). 


[1909] 2 I. E. 490, where it was held that an analyst’s certificate must be 
obtained by every prosecutor, whether pri\ ate or official. 

(p) Sale of Food and Drugs Act, 187o (38 & 39 Viet. c. 63), s. 21 ; kco, 
further, p. 31, post. 

(q) Harrison v. Richards (1881), 45 J. P. 552; Elder v. Dryden ( 1908), 72 

J. P. 355, But the certificate is sufficient only where there is no evidence to 
the contrary, per Lindley, L.J., in Jlnntt v. Taylor, [1896] 1 Q. B. 287, 289 ; 
and as to the pioceedinga at the hearing and the concluBiveness of the certificate, 
see p. 31, post. , 

(r) Tyler v. Kingham <Ss Son, Ltd., [1900] 2 Q,. B. 413. 

(a) Todd v. Cochrane (1901), 38 Sc. L. E. 801. As to analysis bycthe Govern¬ 
ment analysts, see p. 32, post. For the effifeneo of forging or falsifying the 
analyst’s certificate, see title Criminal Law and Procedure, Yol. IX., p. 760. 

(tj A private puichaser is not obliged to submit the aiticle to the public 
analyst, not is it absolutely necessary for the article to be analysed at all, if 
other satisfactory proof can lie given that the article is adulterated. If a private 
analyst is employed, he will have to be called as a witness at the hearing of the 
summons, as his certificate alone will not be evidence. Where an article or 
ding is purchased, for consumption, and subsequently the purchaser decidos to 
have it analysed, he need not have conformed to the requirements of the Sale 
of Food and Drugs Acf, 1875 (38 & 39 Viet, c, 63), s. 14 (see p. 15, post; 
Bulkier v. Wilson, [1896] 1 Q. B. 83; IIotchin v. JJindmarsh, [1891] 2 Q,. B. 
181; Enniskillen Guardians v. Hilliard (1884), 14 L. E. Ir. 214). The decisions 
to the contrary in Parsons v. Birmingham Dairy Co. (1882), 9 Q. B. D. 172, 
and Harris v. Williams (1889), 6 T. L. B. 47, must be considered as overruled; 
but see, contra, It. (Barry) v. Mahony, [1909] 2 I. E. 490. 

( 'a) See p. 29, post. 

(b) For the appointment etc. of medical officers of health and inspectors of 
nuisances, see title Public Dealth and Local Administration ; of inspectors 
of weights and measures, see title Weights and Measures ; and of inspectors 
of markets, see tale Markets and Fairs. 

(c) For the local authorities entrusted with the duty of enforcing the Acts, 
see p. 8, ante. 

Id) For the appointment etc. of analysts, see p. 8, ante. 

'*) oale of Food and Drugs Act, 1875 (38 & 39 Yict. o. 63), s. 13. For taking 
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21. In addition, the Local Government Board may, in relation Sect. b. 
to any matter appearing to that Board to affect the general interest Procuring 
of the consumer, and the Board of Agricultuio and .Fisheries may. Samples for 
in relation to any matter appearing to that Board to affect the Analysis, 
general interests of agriculture in tho United Kingdom, direct an p 0 werTof 
officer of the Board to procure for analysis samples of any article of Government 
food, but not of drugs, and thereupon such officer will have all the ]De P artmcnt8 ' 
powers of procuring samples conferred by the Acts (/). 

22- The sample is • usually taken at the shop or place of whore 
business of the seller, but an officer may procuro at tho place of samples 
delivery any sample of milk, and, with tho consent or upon the request hc l ,locurcd * 
of the purchaser or consignee, any samplo of any othor article of food, 
but not of drugs, in course of delivery (q) to such purchaser or con¬ 
signee in pursuance of any contract for the sale to such purchaser or 
consignee of Bueh article (/t), and a refusal by tho seller or consignor, 
or by any person or persons entrusted by him with tho charge of 
such article, to allow a sample to ho so taken may be punished by 
the infliction of a penalty not exceeding £10 (i). 

23. Where an officer, inspector, or constable upplios to purchase Refusal in 
any article of food or any drug exposed for sale or on sale by retail sell, 
on any premises, or in any shop or sLores, or in any street or open 
place of public resort, and tenders the price for the quantity which 
he requires for the purpose of analysis, not being more than is 
reasonably requisite, a refusal to sell by the person exposing tho 

samples of tea, see p. 68, post; samples of milk, see p. CM, post; samples of 
butter and margarine, see p. 50, post; and as to samples of imported articles, 
see p. 44, post. 

( / ) Sale of Pood and Drugs Act, 1809 (02 & 63 Yict. c. el), b. 2. The officers 
of the Boaid are also entitled to institute proceedings ns private individuals 
in the rnanuei prescribed by the Sale of Pood and Drugs Act, 1875 (38 it 39 
Viet. c. 63) (see p. 29, post), and ais not limited in prosecutions at their • 
instance to cases contemplated by the Sale of Pood and Drugs Act, 1899 (62 it 
63 Viet. o. 54) ( Falconer v. Whyte, [1908] S. C. (J.) 40). • 

(ff) Tho sample qgnnotbe taken utidor this provision while the article is ill course 
of transit from the seller or consignor to the purohuser or consignee, nor after the 
dohvery of the article to the purchaser or consignee has beon completed, and 
difficulties constantly anso as to when, in the particular circumstances of the 
case, the article is “ in couise of delivery ” and “ at the place of delivery.” It 
is geneially necessary to look at tho contract between the parties, and if 
the contract designates a place for the delivery, that is the place of delivery, 
even though the puichaser pays tho carriage to that place, and the article is 
m course of delivery until possession is actually taken by tho puichaser (see 
Fthhie v. Evington, [1892J 2 Q. B. 200; Lush v. Wilson (1890), 54 J. P. 73; 

Sanders v. Sandler (1906), 71 J. P. 3 ; McNair v. Cave, [1903] 1 Iv. B. 24 ; also 
cases cited at p. 66, post). 

(h) Sale of Pood and Drugs Act, 1899 (62 & 63 Yict. c. 51), s. 14; Sale of 
Food and Drugs Act Amendment Act, 1879 (42 & 43 Yict. c. 30), s. 3; anc^as to 
samples of milk in course of delivery, see p. G6, post. A private person cannot 
take a sample of an article in course of delivery ( Harris v. Williams (1889), 6 
T. L. B. 47); but an authorised officer may direct his assistant to take a sample 
and may then prosecute in his own name ( Tyler v. Dairy Supply Co., Lid. (1908), 

72 J. P. 132). A milkman hawking milk from door to door sells to a customer 
under a “contract” within the meaning of the section ( Phelan v Boris (1883), 

171. L. T. 649). 

(*) Sale of Pood and Drugs Act Amendment Act, 1879 (42 & 43 Yict. c. 30), 
s, 4 ; \nd see Sale of Pood and Drugs Act, 1899 (G2 & 63 Viet. c. 51), s. 16* and 
p. 34, post. 
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Sect. 6, 

Procwifcg 
Samples for 
Analysis. 

Purchase by 
agents. 


How the 
sample is 
taken. 


Production of 
authority. 


same for sale renders him liable to a similar penalty (Aj. A master 
is responsible for the refusal of his servant to sell (l), and the 
sorvant may be made personally responsible for such a refusal. 

24 . Although only persons of the designated classes can be 
appointed by the local authority for the purposo of procuring 
samples for analysis, the authorised persons need not act personally 
in every case. The Authorised officer or constable may employ an 
assistant to make the actual purchase (in), but he himself must 
take the subsequent proceedings. 

25 . Tho sample must be taken from any open receptacle or 
parcel indicated by the officer, winch contains an article which is 
exposed or intended for sale, either by wholesale or retail (»). but 
the officer is not entitled to require a particular bottle, or cask, or 
parcel to he opened in order to supply the article he asks for (a), 
and where an article of food or a drug is exposed for hale in an 
unopened tin or packet duly labollcd, the vendor cannot he required 
to sell it except in such unopened tin or packet (])). It would seem, 
too, that the officer must unequivocally ask for tho article by name ; 
it is not sufficient to require a sample of tho contents of a particular 
receptacle (q ); but lie is on titled to have tho sample supplied in the 
same manner as the article is being supplied to the public (r). 

26 . An officer purchasing a sample for analysis is not bound 
to produce his authority unless the seller asks for it, nor is it a con¬ 
dition precedent to a subsequent prosecution that the officer should 
prove that he is acting under the direction of the local authority («). 


(7e) Sale of Food and Dings Act, 1875 (38 & 39 Yict c. 03), s. 17 ; Salt' of 
Food and Drugs Act Amendment Act, 1879 (42 & 43 Viet. o. 30), a. 5. Only 
fhe public officer has the compulsory power of taking samples, and ho must pay 
the proper price for the article or quantity tali on, except in the c»je of butter, 
when be may take a sample without payment (see p. 58, post). It is no oifenco 
against the Acts for a tradesman to refuse to sell to a private pun baser. 

(l) Farley v. JIujgmbotham (1898), 42 Sol. Jo. 309. As to liability of master 
for acts of servant, see title Master and Servant. 

(m) Ilorder v. Scott (1880), 5 (A. 13. D. 552; Slace v. Smith (1880), 45 J. P. 
141; Qarfortli v. Esam (1892), 56 J. P. 521 ; Macaulay v. Mackirdi/ (1898), 3 
White, 464; Massey v. Keho (1902), 3 Ailam, 622 ; Farlty v. Higginbotham, 
supra; Tyler v. Fairy Supply Co., /JJ. (1908), 72 J. P. 132. 

(: n) M'llugh v. M'Oral/i, [1894] 2 I. It. 78. 

(o) See Payne v. Hack (1893), 68 J. P. 165. 

(p) Sale ot Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), a. 18. 

(q) See Sandys v. Jackson (1905), 09 J. P 171; Frew v. Cunning (1901), 3 
Adam, 339. 

(r) Soutur v. Kerr (1907), 44 So. L. B. 462. On 26th Fobruary, 1894, the 
LocaF.Government Boaid issued directions as to the taking of samples. The 
quantities are to be sufficient to enable the analysis to be properly made—in the 
case of milk, not less than 1 pint; butter, | lb.; lard, f lb. ; coffee, f lb.; 
spirits, I pint. For further diioctions as to samples of butter and milk, see 
pp. 64, 64, post. 

(a) Payne v. Hack (1893), 58 J. P. 165; Hale v. Cole (1891), 55 J. P. 376. 
It has been held m Ireland that when once an inspector baa been 
appointed he may take proceedings at bis own discretion, and without any 
special authorisation from the authority appointing Lun i Connor v. Uutlcr, 
[19Cfej 2 L E. 569). 
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An inspector or other officer cannot insist on taking a sample outside 
the district for which lie is appointed (t). * 

27. A public officer (a) who has completed the purchase of an 
article with the intention of submitting it to analysis must 
forthwith, that is, at the moment of purchase or within a few 
minutes afterwards (b), notify to the seller (or, to bis agent selling 
the article) his intention to have it analysed by tko public 
analyst (c), and must divide the article into three (d) parts, which 
must be then and thero separated, each part bi-ing marked 
and sealed or fastened up in such manner as its nature permits, 
lie must, if required to do so, deliver one of the parts to the 
seller or his agont, and must himself retain one of the parts for 
future comparison(e), and, if lie deems it right to have the article 
analysed, be must submit tbo third part to the smalysW/). Such 
a notification of intention is a condition precedent to a prosecution, 
but no particular form of words is necessary, nor, indeed, are 
any words, if it is clear that the seller is made aware that the 
sample is taken for the purpose of analysis by an official person (</); 
but either expressly or by necessary implii ation tboro must be a 
notification, and an analysis must subsequently be made, if a, 


(t) II. v. Smith, [1896] 1 Q, B. 596; McNair v. Cave, [1093] 1 K. B. 31; see 
note (s) oil p 9, ante. 

(o) A private person purchasing for consumption is not bound to comply 
with the requirements of the Bale of Food and Drugs Act, 1875 (38 & 39 
Viet. c. 63), s. 11 ( Hotclnn v. Ihndmarsh, [1891] 2 Q. B. 181, Buckler y. 
Wilson, [1896] 1 Q. B. -13 ; Enniskillen Uuatdmns v. Hilliard (1881), 14 L. R. Ir. 
214). Parsons v. Birmingham hairy Co. (1882), 9 Q. B. 1). 172, and Harris v. 
Tft lhams (1889), 6 T. L. It. 47, must be considered to be no longer law, so far as 
they relate to this point; but see, contrh, B. [Party) v. Malnmy, [1909] 2 3. It. 
490. Nor need the formalities be obsorved in the ease of a prosecution for 
refusing to sell under the Act of 1875 (38 & 39 Viet. c. 63), s. 17 (see p. 13* 
ante) [Clarktft v. M’Cartan (1888), 22 I. L. T. 95) ; nor wlieie the sample is titkon 
from an siticlo m*course of delivery under the Sale of Food and Dings Ait 
Amendment Act, 1879 (42 & 43 Viet. c. 30), 8. 3, and the Kale of Food and 
Drugs Act, 1899 (62 & 63 Viet. c. 51), e. 14 ( Ilouch v. Hall (1880)* 6 Q. B. D. 
17 ; Jh'lfe v. Thompson , [1892] 2 Q. 13. 196; Morton v. Fufe (18t)G), 2 Adam, 
174). 

(b ) Parsons v. Birmingham Dairy Co., supra; Somerset v. Miller (1890), 51 
J. P. 614. Whore an inspector did not completely seal U;e retained part, 
but covered it with pap or on return to tlm office, a metropolitan police magis¬ 
trate held that the requirement as to sealing etc. “forthwith” had not been 
complied with ( B. v. Lewis (1907), 71 J. P. (Journal) 61G). 

(c) For the appointment etc of the public analyst, see p. 8, ante. 

(d) If the sample is taken by an officer of the Local Government Board or of 
the Board of A gi multure and Fisheries under the Sale of Food and Drugs Act, 
1899 (62 & 63 Viet. c. 51), s. 2 (see p. 7, ante), ho must divide it into, four 
parts, one of whieh must bo sent to the Board that appointed him. 

(e) See p. 31, post. 

\f) Sale of Food and Drags Act, 1875 (38 & 39 Viet. c. 63), s. 14, as amended 
by the Sale of Food and Drags Act, 1899 (62 & 63 Viet. c. 61), s. 13 This latter 
section was repealed by tho Statute Law Revision Act, 1908 (8 Edw, 7, c. 49), 
but the repeal does not affect the amendment. The fact that an incorrect date 
iB written upon the package containing the sample does not vitiate the 
proceedings [Howe v. Knowles, [1909] S. 0. (J.)(61). 

(g) Wheeker v. Webl (1887), 51 J. P. 661, in which Ilarnes v. Clapp (1876), 3 
Ex. D. 176, contra, was explained and distinguished. 


Sjsot. 6. 
Procuring 
Samples for 
Analysis. 

Division of 
the sample. 
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sect. 5. prosecution is to follow,- even though the Beller admits that the 
Procuring article was adulterated (h). 

Samples for Each of the parts into which the article is divided must be 
Analysis, securely sealed up or fastened in a suitable receptacle, which must 

Sealing. be so secured that the cover or cork or stopper cannot be removed 

and replaced without breaking the string or seal, and in order to 
support a conviction* there must be a finding by the justices that 
the sample had been so sealed or fastened as to comply with 
the statutory requirements (i). Each part must be sufficient in 
quantity to enable a proper analysis to be made, but there is no 
need that they should be mathematically equal or identical (/c). If 
the sample purchased is in separate receptacles, tho contents of 
each receptacle must be treated as a separate article and 
divided, or, if the quantity bo insufficient for that, the contents of 
all must be mixed together and the whole dividod into three 
parts ( l ). 

28 . It is not necessary that the purchaser should personally 
deliver the part to be submitted for analysis to the public analyst; 
he may hand it to another person for delivery (in ); or, if the analyst 
does not reside within two miles of the residence of the purchaser, 
he may forward it by post in a registered parcel (a). 

Sect. G .—Offences and Defences (o). 

Suu-SECT. 1 .—lujinious Mixtures. 

29 . Every person commits an offence who mixes, colours, 
stains, or powdei's, or oi’deis or permits any other person to mix, 
colour, sfcaiu, or powder, any article of food with any ingredient or 
material so as to render the article injurious to health, and whether 
or not such ingredient or material is in itsolf injurious, with intent 
that the artielo may be sold in that state. An offence is also 
‘committed by any person who sells any such article, so mixed, 


Mixing 
injurious 
ingredients 
with food. 


Delivery to 
the analyst. 


(h) Smarf <?- Sun v. Walts, [18951 1 Q. B. 219. No notification or other 
formality is necossary when the purchase is inado by a private person. 

(i) MrQmnn v. Richards (1901), a case at North London Sessions, July, 1901 ; 
Sudd in r/ v. Parker, [1900] 1 K. B. 527. The Local Government Board have 
directed (20th February, 1894) that tho division should bo as nearly as possible 
into equal parls/'that tho parts should bo placed in dry wide-moutbed stoppered 
bottles or caitbenwnre jars, and that corks used should be new and sound. 

(Jf) J.ov'ery v IfaUard , [190(5] 1 K. B. 898. 

(/) Mason v. Cowdari /, [1900] 2 Q. P> 419 ; Smith v. Saraqe, ["1905] 2 K. B. 88. 
(in) Harder v. Scott (1880), o Q. B. D. 552. 

(«) Sale of Food and Drags Act, 1875 (38 & 39 Yict. c. 63), s. 10, as amended 
by the Sale of Food and Drags Act, 1899 (62 & 63 Yict. c. 51), a. 15. The 
regulations contained in the Port, Office Guide (published quarterly) as to sending 
glu is, liquids etc. by post should bo consulted and complied with. " 

fo) In this section tho offences dealt with are those of a general nature which 
are created by the Sale of Food and Drugs Acts (for an enumeration of which 
see note (6), p. 3, atite), and relate to adulteration of an article within the 
meaning previously given to that term (see p. o, ante). Offences connected with 
the administration or enforcement of the Acts, and those relating to particular 
articles, will be treated under other sub-headings. See, as to *• Administration ” 
p. l> -rife; “ Butter,” “Cheese,” and “ Margarine,’’p. 53, port; "Milk,* p. 63 
past, ‘ Procuring Samples,” p. 12, ante; and “ Wnuanties,” p. 25, post. 
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coloured, stained, or powdered (p). An article will be deemed Sbot - 6 - 
injurious to health if it is shown to be injurious to a substantial Offenses and 
portion of the community ( q ). Defences. 

30 . A person commits an offence who, except for the purpose Mixing 
of compounding (?-), mixes, colours, stains, or powders, or orders ! n ^, ous 
or pennits any other person to mix, colour, stain, or powder, any withdru^ 
drug with any ingredient or material so as to affect injuriously the 
quality or potency of such drug, with intent that the same may bo 

sold in that state, and a person also commits an offence who sells 
any such drug so mixed, coloured, stained, or powdered (s). 

31 . It is a defence to proceedings in respect of the offences in lvfcncts 
regard to the sale of any article of food or of any drug mentioned in 

the two preceding paragraphs if the defendant shows to the satisfac¬ 
tion of the court that he did not know of the article of food or the 
drug sold by him being so mixed, coloured, stained, or powdered, 
and that he could not with reasonable diligence have obtained that 
knowledge (t). A master is therefore liable for the acts of his 

( p) Sale of Food and Drugs Act, 1875 (38 & 3.0 Yict. c. 63), s. 3. In Summers 
v. (hist (1800), 00 J. F. 340, it was held at quarter sessions that it was an 
offonco under this section to sell a 1 lb. bottle of peas containing three grains 
of sulphate of copper; but in Friend v. Mapp (1904), 68 J. I*. 589, the eouit 
refused to disturb the finding of justices (in a case undor s. 6 of tho same Act) that 
an offence had not been committed by selling preserved peas adulterated with 
0 - 00924 per cont. of sulphato of copper; see note (a) on p. 22, post, and //nil 
v. Ilorsnell (1904), 08 J. P. 591, where it was hold that the justices must find 
that tho article had boon rendered injurious to health by the admixture of 
tho particular ingredient in question. A finding that tho article is injurious to 
a substantial portion of the community, e.y., children and invalids, is sufficient 
(Cullen v. McNair (1908), 72 J. P. 370). Prosecutions under s. 3 are seldom 
brought, however, partly because of tho difficulty of establishing that tho 
article is injurious to health, a matter .which may give rise to a diversity of 
medical opinion, and partly becauso the .character of tho offonco often permits 
of proceedings undor other provisions, when tho question of injury to health 
does not arise, e.g., undor s. 6 of tho same Act (see Qoulder v. Rook, Bent v. ’ 

Ormerod, [1901] 2 ]£. B. 290); see, also, title Criminal Law and Procedure, 

Vol. IX., p. 555. 

LA Cullen v. McNair, supra. 

(r) Tho words of tho section are “except for the purpose of compounding as 
hereinafter described.” Tho Halo of Food and Drugs Act, 1875 (:?8 & 39 Viet, 
c. 63), however, nowhere describes the process of compounding chugs or states 
what is meant by a compounded drug, unless s. 7 of that Act (see p. 23, 
post) can be regarded as containing such a description. It is perhaps doubtful 
whether a limited company can be prosecuted for an offence against s. 3 or 
s. 4 of that Act, since it may bo argued that mens rea cannot be present in 
the case of a corporation; but it is submitted that such a company will come 
under those sections, at any rate so far as the infliction of a pecuniary penalty is 
concerned. Bee tho judgments m Pcarles, Qunston, and Tee, Ltd. v. Ward, Hennen 
v. Southern Counties Dairies Co , [1902] 2 K. B. 1; and particularly that of 
CHANNEL!., J., at p. 12). As to liability of corporations, generally, for criminal 
offences, see titles Companies, Vol. V., p. 294 ; Corporations, Vol. VII., 
pp. 390, 391; Criminal Law and Procedure, Vol. IX., pp. 234, 235. 

(a) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. o. 63), s. 4. As to penalty 
for an offence against either s. 3 or 8, 4 of that Act, aee title Criminal Law 
and Procedure, Vol. IX., p. 555. 

(t) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. o. 63), s. 6. The onus of 
proof of no mens rm is upon the defendant; it is nut for the prosecution to prove 
that there was a guilty knowledge or such negligence as to infer such 
knowledge * 
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servants either done in the ordinary course of business or in 
consequence of his failure to exercise proper supervision over 
them (a). It is not a defence that notice was given to the pur¬ 
chaser by means of a label, or otherwise, of the injurious nature of 
the article sold, except, possibly, in the case where the article is 
only injurious to a section of the community (b). 

ftuB-SKCT. 2 .—■Alteration of Article. 

32 . Subject to certain provisoes, no person may sell to the 
prejudice of the pm chaser any article of food or any drug which is 
not of the nature, substance, and quality of the article demanded 
by such purchaser, under a penalty not exceeding £20 (e), which 
may be increased to £50 upon a second offence, and upon any 
subsequent conviction to £100, with, in certain cases, imprison¬ 
ment (d). Proof of guilty knowledge is not necessary to establish 
the offence (e',. Jt is sufficient to prove that, the purchaser has not 
received tlio article he asked for or which he had a right to expect 
he would receive (j). 

33 . A person may bo prosecuted under tlie above provision, 
although the facts would support a conviction under other 
provisions of the Sale of Food and Drugs Acts(p). A person 13 
responsible for the unauthorised acts of his servant, even though 
he has expressly forbiddon him to adulterate, and has taken 
precautions to prevent him doing so (h ); and, while the offending 
servant may also be convicted as the actual seller, proceedings against 
the servant do not relieve the master from responsibility (i). The 
seller, too, is responsible for tho unauthorised act of a stranger, if 
such act results in the purchaser getting an article not of the 
nature, Bubstance, and quality demanded (/.'). 


(a) It is a common law misdemeanour knowingly to permit a servant to mix 

unwholesome mgmlients with an article of food intended for safe (If. v. Dixon 
(1811), 3 M. & S. 11; and see p. 36, post). ( c 

(b) See p. 24, post, and Cullen v. McNair (1908), 72 ,T. P. 37G. 

(r) Sale of Food and Drugs Act, 1876 (38 & 39 Viet. c. 03), s. 6. For tlie 
provisoes inferred to, see p. 22, post. 

( d ) Sale of Food and Drugs Act, 1899 (62 & 63 Yict. c. 51), s. 17; and see 

р. 33, post. 

(0 Betts v. Armstead (1888), 2ft Q. B. D. 771 ; Pearls, Gimsion, and Tee, Ltd. 
y. Ward, llcnnfti v. Southern Counties Dairies Co., [1902] 2 K. B. 1. 

(/) “In a case under the Sale of Food and Drugs Act, 1875 (38 & 39 Yict. 

с. 63), b. 6, there is no need to consider how that which makes tho article other¬ 
wise than ol the nature, substance, and quality of the article demanded has 
got into it, but the question is whether in fact it is there to such an extent 
that the aiticle is different in nature, substance, and quality” ( Gouldcr v. 
Book, Bent v. Onnerod, [1901] 2 X. B. 290, per Lord Aj.vexistone, C.J., at 

p. 266). 

iff) Goulder v. Book, Bent v. Ormerod, supra ; Becndsley v. Walton t£ Co., [1900] 
2 Q. B. 1 ; Dicknts v. Bandaem, [1901] 1 K. B. 437. 

(A) Brown y. Foot (1892), 56 J. P. 581 ; Farley v. Hiqyinbotham (1898), 42 
Sol. Jo. 309; compare, ,ontra, Kearley y. Tyler (1891), 56 J. P. 72, a decision 
which must now bo regarded as incorrect; see, also, Douyhtm v. Mundy (1910), 
103 L. T. 60. 


(i) Ditch in v. Hindmarsh, [1891] 2 Q. B. 181. • 

{1} Parker v. Alder, [1899] 1 Q. B. 20, where water had been added to milk 
during transit by railway without the knowledge or authority of and without 
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A joint stock company incorporated under the Companies Acts 
can be convicted of the offence (/)* 

It is not necessary that the article sold should be adulterated, as* 
an offence may be committed if the article sold is wholly different 
from the article demanded by the purchaser, provided he is 
prejudiced, as whore lard is sold for butter, chicory for coffee, 
savin for saffron, or tapioca for sugar (m). 

• 

34 . It is no offence to give a purchaser an article superior to 
that for which he asks, provided he is not prejudiced (»). Tim 
prejudice, however, is not confined to pecuniary prejudice, nor to 
prejudice arising from the consumption of unwholesome food, nor 
to prejudice or damage to the actual purchaser in tho particular 
case(o). But there is prejudice whenever thero is a sale of an 
article in such a state that an ordinary unskilled person would 
have boon prejudiced if he had received it in response to his 
demand for an article of that denomination, although for some 
reason, peculiar to himself, the actual pui chaser is not prejudiced (p). 
Tt is no defence to a prosecution to allege that the purchaser, 
having bought only for analysis, was not prejudiced by the sale (<]). 

35 . A purchaser is not piojudiced if notice is given to him at 
the time of sale that the article sold to him is not of the nature, 
substance, and quality of the article he demands (r), so long as 
such notice is clear and unequivocal (s) Such notice may he given 
by verbal communication (f), by a printed notice displayed in the 


aiiy default or negligence on tlio part of tho soil or or any .sonant of his. 
“ Assuming that iho seller was entuoly innocent morally, and had no moans of 

{ iruteotmg lumsolf from tho adulteration of this milk m the course of transit, 
ins he committed an oll'crno? 1 think he has” { ibid., per Lord Uussfjx ov 
Xji.lowen, C.J., at p. 25). Hut compai 6 t proceedings under the Halo of Food 
and JhngB Act, 181$ (62 & 63 Viet. c. 51), s. 20, and OatUy v. Lemon (1905), 69 
J. J\ 163); and see p. 28, jmst. 

(1) Pea/ic8, Guusion, and Tee, Lti J. v. Ward, Hen not v. Southern Counths 
Dairies Co., [1902] 2Tv. 15. 1. 

(m) Knight v. Bowers (1885), 14 Q. 11. 1). 845; Sundt/s v. Bnodes (1903), 67 
J. P. 352; and Bee Bundy v. Lewis (1908), 99 L T. 833, where it win Judd, on 
tho facts, that thero had been no sale to the prejudice of the purclufcer though 
“ paregoric, substitute ’’ had been sold instead of “ paregoric.” 

(«) Hoyle v. Ihichmun (1879), 4 Q,. ]}. J). 233, per Lush, J., at p 240. 

(o) For instance, an expert m foodstuffs on going into a shoy may know at 
once that an article he sees thero, and asks far, is not the itrlielo usually sold 
by that name, and, if ho insists upon having it, he cannot he said to bo piojudiced 
in the ordinary non so of the word. 

(;») See J'earks, Gunston, and Tee, Ltd. v. Ward, Ueimen v. Southern Counties 
Dairies Co., supra. 

(r/) Sale of Food and Drugs Act Amendment Act, 1879 (42 & 43 Viet. o. 30), 
s. 2 ; and see Hoyle v. Hitc/nnan, so pm. . , 

(r) Sandys v. Small (I87H), 3 Q. Ik D. 449 ; see also Sandys v. Markham (1877), 
41 J. P. 52; Horder V. Grainger (1S80), 44 J. P. 188; Goldsmith v. Madda/ord 
(1882), 46 J. P. 44. 

(a) See Collett v. Walker (1895), 59 J. P. 600, where a notice which simply 
described tho article os “ finest oloine cheese,” and contained no explanation of 
tho natm'O of oleine, was held insufficient. In Souier v. Lean (1903), 4 Adam, 
280, it was hold by the Scottish court that a notice on a milk can, “ not guaranteed 
3 per ceftt.,” was not sufficient to protect the seller. 

(t) Higgins v. Hall (1886), 51 J. P. 293; Otter v. Edyley (1893), 57 J. P. 447. 
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shop (a), by a label on the package containing the article (b), or in 
any other manner which satisfies the court that the purchaser did 
know, as the result of information given by the seller, that the 
article was different (c). But a mere notice that articles sold in a 
shop are not of any guaranteed strength is not sufficient to bring 
the fact of dilution to the mind of the purchaser (d), and if the 
notice is intended to cover fraud on the part of the seller it will not 
protect him againfit conviction (e). 

36. Although a seller has, prior t6 the sale, made a false 
representation as to the aiticle demanded, he does not commit an 
offence if he discloses to the purchaser, at the time of the sale, the 
true nature, substance, and quality of the article (/); but where a 
false representation is made, at the time of sale, it will bo an offence, 
even though the purchaser must have known that the representation 
was untrue, and therefore was not deceived thereby ( g). 

It is not necessary that there should be any express representation 
at the time of sale that the article is not adulterated. If an article 
is asked for and something is handed over as that article, there is a 
representation that the article so sold is unadulterated (Jt). 

37. The question whether there lias been a sale to the 
prejudice of the purchaser is one for the justices to decide, and in 
coming to a decision they are entitled to take into consideration 
facts within their own knowledge as to whether tho article has been 
so adulterated as to constitute a fraud on a purchaser (i), and if 
they find that the article is so slightly udulteraled as not to differ 
materially from the article ordinarily sold under that denomination 
they may dismiss the summons (fr). 


’«) Gaye y. Elsey (1883), 10 Q. B, 1). 518, Palmer v. Tyler (1897), 61 J. P. 
389. 

lb) As to notice by label, see, further, p. 24, past. 

\c) See Morris v. Johnson (1890), 54 J. P, 612 ; and Pearks , Gunsion, and Tec, 
Ltd. “V. Ward, Hennen v. Southern Counties Dairies Co., [1962] 2 K. B. 1. It is, 
peihaps, an open question whether the notice must, in fact, he definitely 
brought tff the knowledge of the purchaser, if from the nature of the case or the 
circumstances a knowledge on his part of the nature, substance, and quality of 
the article sold can reasonably be assumed. Seo and compaie Pearks, Gunston, 
and Tee, Lid v. IJouyhton, [1902] 1 K. B. 889 ; Hayes v. Rule (1902), 87 
L. T. 133. Aa„to an accidental omission to give notice, see Wadd v. Brayley 
(1887), 51 J. P. *23; and, for a case where, on the particular facts, it was held 
that the sale of a different article was not to the prej udice of the purchaser, see 
Bandy v. Lewis (1908), 99 L. T. 833. 

Id) Dawes v. Wilkinson , [1907] 1 K. B. 278. 

(e) Liddiard v. Reece (1878), 44 J. P. 233 ; Harder v. Meddings (1880), 44 J. P. 
234; Star Tea Co. v. Neale (1909), 73 J. P. 511 ; and see p. 24, post. 

(/y Kirk v. Coates (1885), 16 Q. B. D. 49. 

<f) Hey wood v. Whitehead (1897), 76 L. T. 781. 

A) Fitzpatrick v. Kelly (1873), L. E. 8 Q. B. 337 ; Roberts y. Eyerton (1874), 
L. E. 9 Q. B. 494 ; and compare Bvndi/ y, Lewie , supra. 

(») R. v. Field, Ex parte White (1895). 64 L. J. (m. o.) 158 ; Shortt y. Robinson 
(1899), 63 J. P. 295. 

(k) Either on the merits or as a trifling offence under the Summary Jurisdic¬ 
tion Act, 1879 (42 & 43 Yict. c. 49), s. 16; see title Maoistratks. See, also, 
cases cited in note (i), supra; Sandys v. Rhodes (1903), 67 J. P. 352 f Friend 
y.JJapp (1904), 68 J. 1\ 589. But it is not a trifling offence to add 10 per cent. 
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Whether the article sold is of the nature, substance, and quality 
of the article demanded is also a question o! fact to be decided by 
the justices in each.ease (£), upon which they are also entitled to 
take into consideration facts within their own knowledge (w). The 
article need not be defective in all three respects, as a conviction 
may be supported on proof of deficiency in nature or in substance 
or in quality (n). 

I 

38 . If a statutory standard of quality has been fixed for 
an article, e.p., milk and *cream (o), the article sold must not be 
inferior to such standard; and if the article demanded lias some 
recognised standard of composition or quality, such as drugs 
contained in the British Pharmacopoeia, the article sold must 
come up to that standard (;>), unless, in the case of drugs, 
the court is satisfied that thero is a recognised commercial standard 
for the article which differs from the standard prescribed by the 
British Pharmacopoeia (q). The Pharmacopoeia, however, should 
not be regarded as fixing a standard for any particular aiticle, 
unless it clearly states what is the composition of the article (/•)• 
Standards have beon fixed for butter and milk, and to somo extont 
for spirits (s). 

Where the article has no statutory or recognised standard, the 
court must fix its own standard upon the evidence before it (f), 

of wat‘T to milk, unless the court finds that after the addition the milk was 
still of exceptionally good quality ( Banks v. Wooler (1900), 64 J. P. 245). 

(/) Webb v. Knight (1877), 2 U. 13. D. 580; Pashler v. Stercnitt (1876), 41 J. P. 
136; Ooulder v. Hook, Bent v. Ormerod, [1901] 2 IC. 13. 290; Wofjcnden v. 
McCulloch (1905), 69 J. P. 228. 

( 771 ) 11. v. Field, Ex parte White (1895), 64 L. J. (m. c.) 158 ; Shorlt v. llobm~ 
eon (1899), 63 J. P. 295. 

(w) Sale of Pood and Drags Act Amendment Act, 1879 (42 & 43 Viet. c. 80), 

u n " 

O. 

( 0 ) Under the above provision a man may be convicted for selling a natural 
production ii^, the state in which he gets it, e.g., a fanner may be convicted 
under the section for selling milk deficient in fat, though in fact the milk s«ld 
was in the same stftte as it came from the cow ; see Smithies v. Bridge, [1902] 

2 if. 13. 13, and othei cases referred to ut p. 65, post. For the sale of milk and 
cream and cases ielating thereto, see p. 63, post. For the sale of butter, cheese, 
and margaime, see p. 53, post. * 

(p) Jf'/itfe v. Bywater (1887), 19 Q,. B. D. 582 (tincture of opium iotprepaied 
according to the standard of the British Pharmacopoeia); Dickins v. Itanderson, 
[1901] 1 K. B. 437 (mercury ointment not so prepared). “If a drug is to be 
found in the Pharmacopoeia and if that di ng is asked for, that drug must be 
supplied; and if it is not sold with the ingredients and in the proportions 
presenbed by the Pharmacopoeia there is at least prime! facie evidence that what 
is sold is not of the nature, substance, and quality which was demanded ” {ibid., 
per PhiliumoRE, J., at p. 442); see, also, Bundy v. Lewis (1908), 99 L. T. 833. 

( 5 ) Boots, Cash and Dispensing Chemists, Ltd. v. Cowling (1903), 67 J. P. 195 
(soap liniment). . , 

(r) See Hudson v. Bridge (1903), 67 J. P. 186, where the British Pharmacopoeia 
was held not to fix a standard for vinegar of squills by reason of its giving a 
recipe for making that article. 

( 3 ) See pp. 64, 64, 67, post. 

(f) Wilson and McFhee v. Wilson (1903), 68 J. P. 176, where “ old brandy 
containing 66 per cent, of spirit not derived from grapes was held not to be 
“brandy”; Pashler v. Stevenitt (1876), 41 J. P. 136, where “gin” 44 degrees 
under «roof was held not to be gin; Roberts v. Lecming (1905), 69 J. P. 
417. 
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bearing in mind that in such cases no offence is committed by 
selling a gennjpe article that is of a low quality, unless there is 
fraud on the part of the seller (a). 

39. No offence is committed (b)— 

(1) Where any matter or ingredient not injurious to health has 
been added to tho food or drug because the snmo is required for the 
production or preparation thereof as an article of commerce, in a 
state fit for carriage or consumption, and not fraudulently to 
increase the bulk, weight, or measure of the food or drug, nor conceal 
the inferior quality thereof (a). 

(2) Where the food or drug is a proprietary medicine, or is the 
subject of a patent in force, and is supplied in the slate rcqnirod by 
the specification of the patent (d). 

(8) Where the food or drug is compounded as m the Act 
mentioned ( c ). 

(4) Where tho food or drug is unavoidably mixed with some 
extraneous matter in the process of collection or preparation (/). 
'Whether the admixture was or was not unavoidable is a question to be 
determined on the evidence in each ease; the. onus of proof is upon 
the defendant, who can discharge it only by showing that all 
reasonable care was taken to prevent the access of a foreign 
ingredient, but it is pnmd facia proof of adulteration that the 

(a) Hoyle v. Ihtchman (1879), 4 Q. B. 1). 233, per Ltj>sii, J., ul. j>. 240; Morton 
v. Green (1881), 4 Oouper, 437; and see (wes cited in note ( i }, p. 20, ante. It 
has been held an offence undoi tho Pule of Food and Dings Act, 1873 (38 & 39 
Viet. o. 63), s. 6, to mix milk with butter in older to incroa.-o tho weight of tho 
substance sold as butter, since by reason of the added milk the butter is not 
a genuine article but a spurious compound (Pearls, Uunstun, awl Tee, Ltd. v. 
Knight, Same v. Van Tunny, [1901] 2 K. 13. 823, and see p. 53. post). Where 
an aiticle has no statutory or recognised stand aid, a complaint charging an 
offence under s. G should set out specifically the loss sustained by the purchaser 
and the noxious effects of the alleged adulteration (IlVson v. M’Gufrheon 
(1902), 4 Adam, 31 (marmalade), a Scottish case). In Smith v. Ibi sden (1901), 
60* J. P. 150, it was held that it was not an offence to sell marmalade 
containing 13 per cont. of glucose, winch was not injurious to health, and 
had not been added fraudulently, but only to pi event fermentation and 
crystallisation. 

(h) It is *ior the defendant to prove that ho comes within any one of tho 
exceptions (Sale of Food and Drugs Act, 1875 (38 & 39 Ymt. c. 63), s. 21) ; see 
p. 32, posi. 

(r) Sale of Food and Drugs Act, 1875 (38 & 39 Yiot. c. 63), s, 6 (1). With 
reBpect to the addition of water to spirits, see p. 67, post. 

(d) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), b. 6 (2). The offeot 
of this exception is to exclude proprietary medicines from the operation of the 
Sale of Food and Drugs Acts, for an enumeration of which see note (b), p. 3, 
ante. For the liability of the seller of such a medicine to a prosecution under 
the Merchandise Marks Act, 1887 (50 & 51 Viet. c. 28), s. 2, see title Trade 
Ma gis. And as to the sale of medicines, see title Medicine and Pharmacy. 

(<j) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. 6 (3). This excep¬ 
tion is superfluous, for if the food or drug is “composed of ingredients in 
accordance with the demand of the purchaser” (see %bi<L, s. 7, which is the 
only section containing any reference to compounded articles of food or drugs, 
and p. 23, post), the article would clearly be of the nature, substance, and 
quality of the article demanded, and therefore no case could arise for a prosecu¬ 
tion under s. 6; see Beardsley v. Walton & Co., [1900] 2 Q. B. l ,per Channels, J„ 
st p. 4, and note (r) on p. 17, ante, • 

(4 s Sale of Food and Drugs Act, 1875 (38 & 39 Viet. o. 63), s. 6(4). 
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extraneous matter is present in a larger proportion than is ordinarily 
found in the commercial article (g ). * . 

Sub-Sect. 3.— Abstraction. 


Sect. 6. 
Offenoesand 
Defences. 


40. No person may, with the intent that the same may be sold injurious 
in its altered state without notice, abstract from an article of food abstraction, 
any part of it so as to affect injuriously its quality, substance, 
or nature, nor sell any article so altered without making dis¬ 
closure of the alteration •(/<). Knowledge of the alteration is 
not necessary in order to support a conviction of the sellor (?'), 
though in proceedings for abstraction against a person who 
was not the actual nolle r the evidence must suflice to raise a pre¬ 
sumption that the abstractor contemplated the sale of the altered 
article. A baro notice of admixture will be no defence, but c notice 
or label oleaily disclosing the nature of the alteration will protect 
the defendant, provided that the attention of the purchaser is called 
to it at the time of sale (A). 

A special contract between seller and purchaser as to a reduction 
in price in respect of any deficiency in quality affords no defence (l). 


SuB-Snor. 4. —Compounded Articles. 

41. It is au offence to sell any compound article of food or Compounded 
compounded drug which is not composed of ingredients in accord- art 'ch¬ 
ance with the demand of the purchaser (to). 


(</) See Waruock v. Johnstone (1881), 4 Coupor, 609 ; Shortt v. Jiobinson 
(1899), 63 J. 1\ 29.3 ; and Gould er v. Hook, lient v. Ormerod, [1901] 2 K. B. 290. 
]u order to support a conviction, however, the justices must find that the 
addition was not unavoidable (IJosomworth v. Ilnth/c (1892), 36 Sol. Jo. 591). 

(h) Sale of Food and Drugs Act, 1875 (38 & 39 Viet., e 63), s. 9. This section 
was specialty aimed at (he removal of cream from milk, as to which see p. 65, 
pod. The penalty is the sarno as for an*oiIciice against b. 6 of the same Act; 
see p. 18, ante. 

(t) Pain v. Hoitghtwond (1890), 2 1 Q. B. D. 333; Dyke v. Gower, [1892] 1 Q. B. 
220; Morris v. Corbett (1892), 56 J. f*. 649. . 

(ft) In Spiers and Pond v. Bennett, [1896] 2 Q. B. 65, the following notice, to 
which the attention of the purchaser was duected, was held sufficient:—“ Milk. 
Note. Spiers & Pond, Ltd., purchase all milk sold by them under. 8 . warranty 
of its purity and gonumo quality, and take all possible precautions to ensure its 
supply to their customers m proper condition, but they are unable to guarantee 
it as either new, pure, or with all its cream, and (to meet the requirements of 
the Sale of Food and Drugs Act) do not therefore sell it as sueh.” For other 
cases as to what is sufficient disclosure, see Jones v. Davies (1893), 57 J. P. 808 ; 
Platt v. Tyler, Wright v. Tyler (1894), 68 J. P. 71; compare Pctrhey v. Taylor 
(1898), 62 J. P. 360; Attfield v. Tyler (1893), 57 J. P. 357; Star Tea Co. v. 
male (1909), 73 J. P. 511. The question whether there has been a sufficient 
disclosure of the alteration is one of fact for the justice", and if there is 
evidence on which they can come to a decision, the High Court will not 
disturb it. As to labels, see, further, p. 24, post. • 

(l) Fccttt v. Walsh, [1891] 2 Q. B. 304. 

(to) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. o. 63), a. 7. The penalty 
is the same as for an offence against s. 6 of the same Act; see p. 18, ante. 
Proceedings in rospect of compound food or compounded drugs may also be 
taken under s. 6 (Dickins v. Sanderson, [1901] 1 K. B. 437 5 Beardsley v. Walton 
& Co., [1900] 2 Q B. 1). S. 7 seems to be largely, if not entirely, redundant, 
for it i% difficult to imagine a case where the sale of an article which doea not 
contain the demanded ingredionta will not fall within the scope of a. 6 . The 
provision is, perhaps, intended more specifically to oovor the sale of dtich 
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Sttb-Recy. 5 .—Labels 

42 . In certain cases a seller may protect himself against 
liability (n), since no person is guilty of an offence in respect of the 
sale of an article of food or a drug mixed with any matter or 
ingredient not injurious to health, and not intended fraudulently to 
increase its bulk, weight, or measure, or conceal its inferior quality, 
if at the time of delivering such article of food or drug he supplies 
to the person receiving the same a notice, by a label distinctly and 
legibly written or printed on or with the article of food or drug, to 
the effect that the same is mixed ( o ). The label must be so written 
or printed that the notice of mixture given thereby is not obscured 
by other matter on ihe label (j>), though it is not necessary that no 
othor matter shall appear on the label (q). 


No protection 43 . The justices must decide in every case whether the admix- 
>f fraud. ture has been made fraudulently, and once they have rightly, op 
the evidence, found fraud, a label cannot protect the seller (/•)• It is 
no defence for him to say that be sold the article just as lie had 
received it from the manufacturei s (s). But where there is no 
fraud, and the label complies with the statutory requirements, there 
is no need for the seller expressly to call tho attention of the 
purchaser to tho label ( t ), though it may lie that in certain circum¬ 
stances an omission to do so will raise a presumption of fraud which 
a seller may have difficulty in rebutting. 


Contents of 44 . It is not necessary that the label should state with what, 
a t£ * or to what extent, the article of food or drug has been mixed ; only 

a bare statement that the substance is a mixture is required, but 
it will be prudent that the statement should lie so framed as 
clearly to bring home to the mind of a purchaser the fact of 
admixture ( u ). 


articles of food as are sold under a recognised recipe or formula, and the dis¬ 
pensing of medical prescriptions; see also the Pharmacy Act,*1868 (31 & 32 
Vlct. c. 121), s. 15, and title Medicine and Pharmacy. , 

(n) That is, to proceedings under the Sale of Pood and Drugs Act, 1875 (38 
& 39 Yict. c. 63), ss. 6 or 7. The protection does not extend to proceedings 
under s. T5 # (p. 16, ante) or s. 4 of the same Act (p. 17, ante). Care must bo 
taken to distinguish between the protection afforded by a label in a case of 
innocent admixture and the notice that must be given to a purchaser of the 
true nature of the article sold in order to prevent the sale being to tho prejudice 
of the purchaser within the meaning of s. 6, which notice may be given in 
various ways; see p. 19, ante. 

(o) Sale of Food and Drugs Act, 1875 (38 & 39 Yict. c. 63), s. 8 . A label is 
only a protection in the absence of fraud ( Otter v. Ndgley (1893), 57 J. P. 457: 
Jones v. Jones (1894), 58 J. P. 653 ; Star Tea Co. v. Neale (1909), 73 J. P. 511). 

ip) Rale of Food and Drugs Act, 1899 (62 & 63 Viet c. 51), s. 12. Nothing 
in this section is to hinder or affect the use of any registered trade mark 
or any label which was continuously in use for at least seven years before 
1 st January, 1900; but no trade mark can be registered which purports to 
describe a mixture unless it complies with the requirements of this section. 

(a) Compare ibid., s. G (2), as to a label on margarine or margarine cheese ; 
ana see pp. 56, 57, post. 

(r) Ltddiard v. Reece (1878), 44 J. P. 233 ; and see cases cited in note ip), 
myra. 

(«) Border v„ Meddmgs (1880), 44 J, P. 234, per Lush, J. 

yl Jones v, Jones, supra. * 

<**) See Pope ▼. Tearie (1874), L. R, 9 0. P. 499, In Hayes v. Rule (190?), 87 
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45 . It is a distinct offence for a person wilfully to give a label 
with any article sold by him which falsely describes the article 
sold (v). 

Sect. 7.— Wan antics. 

46 . If the defendant in any prosecution under the Acts (tv), to 
which such a defence would be ajiplicable, proves to the satisfaction 
of the justices or court (1) that he had purchased the article in 
quostion as the same in nature, substance, and quality (x), as 
that demanded of him by the prosecutor and with a written 
warranty to that effect; (2) that he had no reason to believe at 
the time when he sold it that the article was otherwise; and'3) 
that he sold it in the same state as when he purchased it, lie is 
entitled to be discharged from the prosecution (?/). In a prosecution 
in respect of margarine, a purchase with an invoice to the effect 
that the article was purchased as butter will afford the same 
protection as a written warranty (z). 

47 . Neither warranty nor invoice will be available as a defence 
unless the defendant has, within seven days after service of the 
summons, sent to the purchaser a copy of the warranty or invoice 
with a written notice stating that he intends to rely on the warranty 
or invoice, and specifying the name and address of the person from 
whom ho received it, and unless lie has also sent a like notice of his 
intention to such person (a). If the warranty or invoice w r as given 
by a person resident outside the United Kingdom, it cannot be uBed 

L. T. i:>H, a notice on the* wrapper that “ all butter sold here is milk-blended 
butter' 1 was held sufficient to piotect the boiler. In Pcarks, (Junston,and Tee, Ltd. 
v. Houghton, [1902] 1 K. B. 889, a notice printed on an inner label which was 
covered with an opaque wrapper was held insufficient. 

(r) Sale of Food and Drugs Act, 1875 (it8 & 39 Viet. c. 63), s. 27. The 
penalty is the same as for an offence against ibui , s. G; see p. 18, ante. 

(w) ’For an enumeration of these Acts, see note (b), p. 3, ante. The 
wananty must he from the immediate seller to the actual seller (Hargreaves v. 
Sj'achman (1907), 7£ J- I*. 52, thoisgh Channel!., J., in that case suid^tlfat 
possibly a transfer in writing of the benofit of a warranty might be sufficient to 
satisfy the statute). As to proceedings, see p. 29, post. 

hr) For the meaning of this expression, see pp. 18 ct scg., ante. * 

(■ y ) Sale of Food and Drugs Act, 1875 (38 & 39 Viet, c. 63), s. 25. This 
section affords no defence to a charge of impelling adulterated butter under 
the Sale of Food and Drugs Act, 1899 (G2 & 63 Viet. c. 51), s. 1 (1) (b) 

(z) Margarine Act, 1887 (50 & 51 Viet. c. 29), s. 7; and see p.*62, pout. 

(a) Sale of Food and Diugs Act, 1899 (62 & 63 Viet, c 51), s. 20 (1). Whoro 
an original warranty has been indorsed with a supplementary warranty, the 
notice is not necessarily bad because it mentions tho .supplementary warranty 
only (Farfhtng v. Pai'ktmon (1904), 68 J. P. 353) The exact words of the 
warranty need not he set out, provided its terms bo clearly stated (Irvtng v. 
Callow Park Dairy Co , Bacon v. Same (1902), 66 J. P. 804). Although the 
defence of warranty is expressed to be applicable “ in any proceeding ” under 
the Sale of Food and Drugs Acts, it is obvious that so wide an expression must 
be subject to some limitation, and probably the true test is found in the terms 
of the Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. 25, sujna, 
and that the defence can be raised only where there has been a salo to a 

f urchaser who asked for an article of a particular nature, substance, and quality, 
t is clear that a warranty would form no defence to a prosecution for infusing 
to sell to an officer under s. 17 of the same Act, or for refusing to give milk for 
analysis under the Sale of Food and Drugs Act Amendment Act, 1879 (42 & 43 
Vict. # c. 30), s. 4, or for any offence cieated by the Sale of Food and Drugs A>ct, 
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as a defence unless the defendant further proves that he had taken 
reasonable steps to ascertain, and did, in fact, believe in, the 
accuracy of the statement contained in the warranty or invoice (&). 

48. In determining whether or not a document amounts to a 
written warranty, the ordinary rules of law with regard to 
warranties are applicable (c). Thus, a warranty given after the 
contract of sale has been completed may be void for lack of con¬ 
sideration to support it ( (l ), and so incapable of being relied on (e) ; 
but a warranty is not open to objection on the ground that it relates 
to goods not in existence when it was given (/), and it may thus 
extend to and be roliod on in connection with future delivery of 
goods under a contract (//), always provided that there is something 
in writing to establish a connection between tlio article subsequently 
supplied and the warranty (ft): the contract itself may supply the 
necessary written connection (/). 


1875 (88 & 39 Viet. c. (53), is. 27 , aiul in view of the provisions of s. 5 of the 
same Act it is difficult to see what object there could be in applying a warranty 
defence to cases ansing under ss. 3 and 4 of that Act. Tho Margin mo Act, 1887 
(50 & 51 Viet. c. 29), as amended by the Butter and Margarine Act, 1907 (7 
Edw. 7, c. 21), contains a distinct warranty section (see p (12, post), and most, 
if not all, of the offences ciouted by the Hale of Pood and 1 bugs Act, 1899 
(62 & 63 Viet. c. 51), appear to be quite outside the scope of n warranty. 
Indeed, it would seem that the defence of a warranty can he raised proporly 
only as a defence to prosecutions under the Sale of Food and Drugs Act, 1875 
(38 & 39 Viet. c. 63), es. 6, 7, the Margarine Act, 1887 (50 *& 51 Viet. c. 29), 
s. 7, and, perhaps, the Sale of Food and Drugs Act, 1S99 (62 & 63 Viet. c. 51), 
s. 8. In Elliot v. Flicker , [1901] 2 Iv. 1>. 817, Bioiiam, J., cxpiessod au opinion 
that the defence did not apply to piooocntions under the Hale of Food and Drugs 
Act, 1875 (38 & 39 Viet. c. 63), es. 3, 4, and 9. A defendant who successfully 
raises the defence of a warranty or invoice, and is accoidingly discharged from 
the prosecution, cannot he ordered to pay tho costs incunwl by the prose¬ 
cutor. Tho last sentences of the Hal<j of Food and Drugs Act, 1875 (38 & 39 
Viet. c. 63), p. 25, and the Maiganne Act, 1887 (50 & 51 Viet c. 29), 8. 7, though 
they have not been expressly repealed, are rendered inoperative by the Sale of 
Food and Dings Act, 1899 (02 & 63 Viet. g. 51), s. 20, which requires notice of 
the defenoe to bo given as a condition piecmlent to the dofehce being raised. 

(b) Sale of Food and Drugs Act, 1899 (62 A 63 Viet. c. 61), 8. 20 (3). 

(c) For these in detail, see titles Contract, Yol. VII., pp. 421, 435 ; Sale of 

G OOX 18 . * 

(d) See lioscorla v. Thomas (1812), 3 Q,. B. 234. 

(e) See p. 28, post. 

(/) See iraffs v. Stevens, [1906] 2 Iv. B. 323, wlioro tho doubt on this point 
expressed by Darling, J., in lloberlson v. Harris, [1900] 2 Q. B. 117, was 
explained and removed. 

(y) Ibid.; and see Farmers’ Co. v. Stevenson (1890), 55 J. P, 407. 

(A) Ibul. The cases as to the necessity of the connecting link botween the 
warranty and the particular goods supplied being in writing are somewhat 
difficult, to reconcile. There is no difference ns to a connection being necessary, 
and, as Watts v. Sterens, supra, was decided after a very full consideration of all 
the authorities, and has been mentioned with approval, though distinguished, 
in Evans v. Weathcritt, [1907] 2 K. B. 80, it may be taken that the law is 
that there must be some writing connecting the particular consignment with 
the warranty, but such connection may be found m the contract or warranty 
itself (see on this point: Harris v, Afoy(1883), 12 Q. B. D. 97; Laidlaw y, II"t Ison, 
[1894] 1 Q, B. 74 ; and Robertson v. Harris, supra, and that the contrary decision 
m Elliot v. Flicker , supra, and, perhaps, in Bacon v. Callow Park Hairy Co. 
(1902), 87 L. T. 70, 71, cannot now be regarded as good law). • 

In Finns v. Weathentt, supra, a dairyman agreed to purchase from a 
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The warranty need not he a separate document; if there was a 
contract in writing the terms of the contract may supply th« 
warranty, and where goods are sold by description the buyer is 
entitled to treat that description as a warranty that the goods are of 
the quality described (J). 

49 . An invoice may amount to a warrant y, as where it con¬ 
tains a statement that the article delivered is guaranteed pure, pro¬ 
vided it can be regarded as the actual contract of sale (A), and so 
may a label attached to tfie article, if clearly intended and legally 
operative as a warranty (/). 

50 . It is not sufficient merely to brand the article delivered with 
words denoting that it is warranted pure or to that effect; the goods 
must be sold with a warranty (in); but a verbal contract to give a 
warranty, made at llio time of sale, may be perfected by a written 
warranty given between the time of the contract of salo and the 
delivoiy of the goods (n). 

51 . The wairanty must bo given to the person relying on it (o), 
but a defendant who is a servant of the person who purchased 


company dining twelve mouths the whole of tlio milk required for his dairy, 
and the contract contained a warranty bv the company that all the milk 
suppliod thereunder .should be pure. It was held that the contract, oxprossly 
applying tho warranty to ull milk sold thereunder, was sufficient evidence in 
writing’ to connect tho particular consignment in question with the warranty; 
see also Draper r. Newnham (i 910), 74 J. P. 124, whore the connection was held 
to be in the warranty. In Ikes v. Da rig (1908), 72 J. P. 375, a farmer under a 
warranty supplied milk to a wholesale dealer, who resold to a retailer under 
a contract for tho supply of the milk as received from the farmer. The retailer, 
as agent for his vendor, recoiled the milk at tho railway station, where there 
was attached to tho churn a label, addressed to the wholesale dealer, which 
said “ warranted pure now and unskimnnM milk.” It was held that the label 
constituted a sufficient connection between the particular milk and the wananty 
in the retailers contract, and that tho luttor was protected by such warranty; 
see, also, /.ends v. Wcatheritt (1909),*73 J. 161. • 

(j) Halo of Goods Act, 1893 (.37 & 58 Viet. c. 71), ss. 11 (1), 13. In Wilson v. 
Hoyle (1903), 67 J. 1*. 263, a contract “1 agree to sell, but without accepting 
any responsibility after delivery, about 51 Imperial gallons of pm o» milk every 
d iy ” was held tobon good wairanty. It was hold in Laullawv. IPiZxon, [1894] 
1 Q. B. 74, that a written contract lor the sale of “ threo tons Kilvort’s pure 
bird for delivery to end of January” was a warrauty, and that the word 
“ warranted ” nood not bo actually used ; and in Robertson v. Harris, [1900] 2 
Q. B. 117, a contract to sell a fixed number of gallons of milk weekly, "to be 
pure now milk,” was bold to bo a warranty, though on another point the 
defence failed. It is submitted that so far as such cases as Rook v. Unpin/ (1878), 
3 Ex. I). 209, and Harris v. May (1883), 12 Q. B. I). 97, decided that there was 
no warranty, thoy are not now good law. 

Ik) Haivkins v. Williams (1895), 59 J. P. 323, 533. 

(l) Irving v. Callow Park Dairy Co, Baton v. Same (1902), 66 J. T. 804 ;"but 
a label cannot be a warranty under the Acts if there was no antecedent con¬ 
tract, verbal or written or implied, that a warranty should be given ( Iorns v. 
Can Tromp (1895), 59 J. P. 246. Compare, contra, Lindsay v. Book {1801), 58 
J. P. 735, which must now be regarded as of doubtful authority. 

(m) Elder v. Smithson (1893), 57 J. P. 809. 

(n) Waits v. Stevens, [1906] 2 K. B. 323. A contract to give a written 

warranty need not be in writing (Irving v. Callow Park Dairy Cn., Bacon v. 
Same, supra). . 

(o> Hargreaves v. Spackman (1907), 72 J. P 52, whore awarranfy given by A, 
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the article under a warranty or invoice may rely on the defence 
c-f warranty and invoice in the same way, and subject to the same 
conditions, as his employer or master could have done had he been 
the defendant, provided that the servant satisfies the court that 
lie had no reason to believe that the article was otherwise than that 
demanded by the prosecutor (p). 

52. The case of 1 successive warranties, however, does not fall 
within the provisions of the Acts; thus, if A. sells to B. with a 
warranty, and B. re-sells to C. with a like warranty, though C., on 
being prosecuted for adulteration, rely successfully on the warranty 
from B., B. on being prosecuted for giving a false warranty cannot 
plead the warranty he received from A. (q). 

53. Any addition to or subtraction from the article, even if 
harmless, will prevent the defence of warranty applying (>■): when 
a warranty is relied on, the defendant mubt show that the article 
was exactly as when purchased (s). 

54. The person by whom a warranty or invoice is alleged to 
have been given may appear at the heaving of the summons, and 
may give evidence ; and the court may adjourn the hearing to 
enable him to do so (f). 

55. Where a defendant has successfully pleaded a warranty, 
proceedings may be taken against the person who gave the warranty 
relied on for the offence of giving a false warranty, since every 
person who, in respect of an article of food or drug sold by him, as 
principal or agent, gives to the purchaser a false warranty in 
writing is liable on summary conviction to a fine not exceeding £20 
for the first offence, £50 for tho second offence, and £100 for any 
subsequent offence, or in certain cases to imprisonment («), unless 
he proves to the satisfaction cfi. the court that when he gave the 
warranty ho had reason to believe that the statement^ or descrip¬ 
tions contained therein were true (r). Such a prosecution is, of 
course, not necessarily dependent upon previous proceedings against 
the retailer, hut, where there have been such proceedings, and the 


to 11,, who resold to 0. without a warranty, was hold not <0 protect G. “ In 
order to raise tho defence given by the Sale of Food and 1 dugs Act, 187,1 
(38 & 39 Yict. ft. 63), s. 2d, the purchaser must get a warranty from his vendor, 
and he must get it in writing ” (tbid., per Channels, J., at p. 53). 

(p) Sale of Food and Drugs Act, 1899 (G2 & 63 Yict. c. 51), s 20 (4), super¬ 
seding Hotchin v. Hind marsh, [1891] 2 Q. 13. 181, so far as it held that a 
warranty given to a master did not protect his servant. 

(< q) Manners v. Tyler, [1902] 1 K. B. 901. 

(r) See Jones v. Bertram (1894), 58 J. P. 116 ; Hutch in Hind marsh, 

fvpfa, 

(s) Jlennen v. Long (1904), 68 J. P. 237, where the defendant had added a 
small quantity of preservative to milk. And see Sanders v. Sadler (1906), 71 
J. P. 3, as to when a purchase is completed. 

(<) Sale of Food and Drugs Act, 1899 (62 & C3 Viet. c. 51), s. 20 (2). 
ft*) See p. 33, post. v w 

(*) Sale of Food and Drugs Aot, 1890 (62 & 63 Yict. c. 51), a. 20 (G), and si 
ibid., a. 17. The caBe of Derbyshire v. JlouU&ton, [1897] 1 Q. 13. 772, is not now 
effective. See Valley v. Lemon (1905) 69 J. P. 163, as to when a defendant 
didhhargea the onus of proof. 
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defendant has been discharged, the subsequent proceedings against RltCT * 7 - 
the warrantor may be taken either before the court of the place. Warranties, 
where the article was purchased for analysis or of the place where 
the warranty was given (w), subject to the qualification that the 
proceedings cannot be taken before tbe court of the place where the 
article was purchased for analysis unless the warranty was given 
to the person from whom the article was so purchased (!<•). 

Proceedings against the original vendor for giving a false Timelimit, 
warranty must be commenced within six months from the date of 
the warranty(a). 

56. Every person who wilfully applies to an article of food Or Misapplica- 
a drug, in any proceedings under the Acts, a certificate or warranty tmn of 
given in relation to any other article or drug, commits an offence W!i,,:int - V ' 
against the Acts which may render him liable to a penalty not 
exceeding £20 for a first offence, £50 for a second offence, and 

£100 on a third or subsequent offence, or in certain cases to 
imprisonment (b). 

Shot. 8 .—Proceedings afjninst, Offenders. 

57. Any private purchaser of an article of food or a drug may Who may 
take proceedings against an offender (c), and any person who has P ,0SPCUle 
purchased or piocured a sample for the purpose of submitting the 

same for analysis, and has caused an analysis to be made (d), may 
institute proceedings if he has complied with the necessary pre¬ 
liminary formalities(r), and has received from the analyst a certificate 
from which it appears that an offenco has been committed (/). 

58. The proceedings are for the recovery of the appropriate Nature of 
penalty (fj), and are subject to the general provisions of the l""'’ eti(lin K 9 
Summary Jurisdiction Acts (/<). 

Generally, the proceedings must be taken before justices in petty 

(«>) Rale of Food timl I 'ruga Act, 1899 (02 & 03 Viet. c. 51), s. 20 (5), which 
got rid of the enoet of the decision in R. v. Smith, [1896] 1 Q. B. 596. . 

(or) Manners v. Tyltr, [1902) J If. ]?. 901, and see p. 28, ante. • 

(а) Whitaker v. i'omfrct Brothers, [1902] 1 K. B. 601; Rumman* Jurisdiction 
Act, 18-18 (11 & 12 Viet. c 43), s. 11; compmo Conic v. White, [1896] 1 Q. B. 284. 

(б) Sale of Food and I hugs Act, 1875 (38 & 39 Viet. c. 63), s. 27 ; Saio of Food 
and Drugs Act, 1899 (62 & 63 Ahet. c. 51), s. 17 (1), (2); ami see p. 33, post. Ah 
to forgery, seo title Ohiminau Law and Pkooedijiie, Yol. IX., p. 760. 

(c) Dudcler v. Wihon, [1890] 1 Q. B. 83. The peison fo he piosecuted is the 
Heller himself ( Ifiett v. Ward (1894). 70 L. T. 374). 

(d) When a sample had been taken by an officer of the Local Government 
Board or of Board of Agriculture and Fisheries, acting undei tho Sale of Food 
and Drugs Act, 1899 (62 <fc 63 Viet. c. 51), s. 2, who had caused it to be analysed, 
and the result of the analysis had been communicated to tbe local authority, and 
proceedings had been taken by an inspector of that authority, it was held, that 
such inspector was entitled to prosecute (Connor v. Butler, [1902] 2 J. R. 569^ 

(e) Ree p. 14, ante. 

(f) Sale of Food and Drugs Act, 1875 (38 & 39 Yict c. 63), s. 20; and see 
p. 10, ante. Any person, oven a common informer, is entitled to take pro¬ 
ceedings for the offence of refusing to sell under the Sale of Food and Drugs 
Act, 1876 (38 & 39 Viet. c. 63), s. 17 ( Connor v. Butter, supra; Kenealy v. 

O'Keeffe, [1901] 2 I. R. 39; Lawler v. Egan, [1901] 2 I. It. 589) 

(g) As to penalties, see p. 33, post. 

(7i) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), and Summary 
Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), and Acts amending tho same. S§e 
title Maoistbates. 
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sessions having jurisdiction in the place where the article of food 
■or the drug sold waB actually delivered to the purchaser (i), or 
where the false warranty was given (k). 

59. Where an article of food or a drug has been purchased from 
any person for test purposes, any prosecution under the Acts (1) 
in respect of the sale thereof must be instituted before the 
expiration of twenty-eight days from iho time of the purchase {jii). 
A prosecution is instituted when the complaint is made or the 
information laid (n). 

60 . Tho summons issued upon the complaint or information 
must state particulars of the offence or offences alleged, and 
also the name of the prosecutor (<»): a description of him by 
his official title is not sufficient (p). It is for the justices to decide 
whether the particulars are sufficient (q), and if a defendant objects 
to them as insufficient his proper course is to ask for an adjourn¬ 
ment (r). The prosecution must not be in the name of the local 
authority, but in that of the officer or person who caused the analysis 
to be made (a). 

61. The summons must not be made returnable in less 
than fourteen clear days (a) from the date of service (6). The 

(t) Sale ol Food and Ihiurs Act, 1S75 (38 & 39 Viet., c. 63), s. 20; and see 
title Courts, Vol. IX., pp. 76, 78. 

(k) R. v. Smith, [1890] 1 (i B. 590; but, as already stated, pioeecdings 
can be taken in eoitam cases before a couxt of the place where the article was 
purchased (see p. 29, ante). 

(/) For an enumeration of the Acts t-o cited, see note (b), p. 3, ante. 

(77i) Sale of Food and Drugs Act, 1899 (62 & 63 Viet. c. 61), s. 19 (1). This 
prevision as to tune is impeiahve; see Duran v. Wells (1890), 26 Q. B. D. 
249. It does not apply to a prosecution for giving a false warranty ( Cook v. 
White, [1896] 1 (i. B. 284, a (\.mj und<r the Sale of Food and Drugs Act Amend¬ 
ment Act, 1879 (42 & 43 Viet. c. 30), s. 10, now repealed). A defendant 
does not waive any nregularity m complying with the provisions of tho Sale 
<A’ Food and Drue's Act,, 1899 (62 & 63 yiot c 61), s. 19, by appearing under 
protest in order to mise the, point; all the requirements of the section me 
imperative, and non-fulfilment thereof cannot bo afterwaids cured (Ihitt v. 
Mattmsor (1900), 61 J 1*. 615; and see Dixon v. Wells, supra, and I'cnrlm, 
Ounston, And Tee, Ltd. v. 11 u hardmn, [1902] 1 IC. B. 91). 

(71) JBeaidsley v. Giddmgs, [1904] i lv. B. 847; lirooha v. Bugs haw, [1901] 2 
K. B. 798; and see 11 v. Willaee (1797), 1 Eimt, P. 0. 186. There may be a 
separate inform it ion in respect of each Rample found to bo deficient (Fecilt v. 
Walsh, [1891] 2 Q. B. 301). The analyst’s certificate need not he set out in the 
complaint or information [Wilsm v. hi' Lang him (1907), 44 Sc. L. It. 469) 

(o) Salo of Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), s. 19 (2). Tho 
summons must ho signed and issued by the justice before whom tho complaint 
was made (Summary Jurisdiction Act, 1848 (11 & 12 Viet- c. 43), s. 1; Dixon v. 
Wells (1890), 25 Q. B. I). 249). 

J.p) Burns v. Williamson (1897), 2 Adam, 308. 

(q\ R. v. Wakefield (1890), 54 J. P. 148; Neal v. Devenish, [1894] 1 Q. B. 544 
(in this case Barnes v. liider (1892), 57 J. P. 473, contra, was disapproved). 

J r) Neal v. Devenish , supra. An adjournment will seldom be necessary in an 
inary case, f-ince the analyst’s certificate, which mufit be served with the 
summons, will give all reasonable information. 

(a) Connor v. Butter, [1902] 2 I. If. 669 ; Cohmhcun v. Dumbarton Corporation 
(1907), 44 Sc. L. It. 4G6. r 

(a) McQueen v. Jackson, [1903] 2 K. B. 183. As to Scotland, see Dunlojj v 
Goodie (1895), 1 Adam, 551. 

(0 halo of Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), s. 19^2). A 
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day originally fixed in the summons for the appearance of the Sect. 8. 
defendant is the return day, not the day of the actual hearing (c ). . Proceedings 

62 . If the summons is against a limited company it must be Offenders. 

served by being left at or sent to the registered office of the - 

company; it is not good service to leave it with an assistant at one SerTice - 

of the company’s shops (d). A copy of any analyst’s ceiti Urate 
obtained on behalf of the prosecutor must be. served with the 
summons (e). 

63 . In any proceeding consequent upon an analyst’s certificate, Analyst’s 
the production, at the hearing, of the certificate of fho analyst is '-eiti/icate 
sufficient evidence of the facts therein stated, unless the defendant ,l,c7,dence ' 
requires the analyst to bo called as a witness (/); and at the 
hearing of the information in any proceeding under the Acts, 

the production by the defendant of a cei tificatc o£ analysis by a 
public analyst in the prescribed iorm(./) is sufficient evideneo of 
the facts therein stated, unless the prosecutor requires that the 
analyst be called as a witness (h). A copy of every such certiticato 
producod by the defendant must be sent to the prosecutor at least 
three days before the return day (/), and if it be not so sent, tlio 
court may adjourn the hearing on terms (/,). 

If theie is no evidence offered to contradict the ceitiiieate of the 
analyst, the magistrate ought to act on it (/), but it is competent for 
the opposite party to rebut by other evidence the statements con¬ 
tained in a certificate (m), even if the analyst is not called (a). 

64. At the hearing of any information in connection with a Production 
sample purchased or pi ocured for analysis, tho part of the article <>f sample, 
retained by the person who pm chased the ai tide (u) must be 


numinous may bo issued and nerved after tyjpnty-oight days fiom tho purchase, 
if the mfoiination is hud within the twenty-eight days (liroohs v. Raashaw, 
[1904] 2 1C. B. JH8) ‘ 

(c) Boo It. v. / mis County Court {Rgjii.trar) (1880), 10 <1. B. 1). 091; see als6 
Hr id ye v. Adams (189ft), 00 J. F. 394 (a decision of a metropolitan magistrate). 

{d) Pearls, (hniston, and Tee, Ltd. v. Richardson, [1902] 1 K. B. 91; and see 
the Companies (Consolidation) Act, 1908 (8 Edw. 7, c 09), s ll'\ find title 
Companies, \ ol. V., p. 83. 

(e) Sale of Food and Drugs Act, 1899 (02 & 03 Viet. c. 51), s. 19 (2). 

</) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), b. 21. 'Che pio- 
cedure refoired to in this section is only applicable where the prosecution is of 
the person from whom tho sample was obtained. In proceedings m respect of 
a false wuirarity the ccitilicate is not evidence, and the analyst must be called 
(Tiller v. Kimtham «£• Son, Lid., [1900] 2 Q. B. 413; and Bee R. v. Smith, 
[1896] 1 Q. B. 590). 

(g) That is, the form prescribed by the Sale of Food aud Drugs Act, 1875 
(38 & 39 Viet. c. 03), s. 18 and Schedule, for which seo p. 10, aide. 

(h) Sale of Food and Drugs Act, 1899 (02 & 63 Viet. c. 51), s. 22 (1). » 

(t) As to the return dnv, soo p. 30, ante. 

\k) Sale of Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), e. 22 (2). 

( l) Harrison v. Richards (1881), 45 J. F. 552 ; Elder \r. Dryden (1908), 72 J. P. 
355 ; and compare AJacleod v. U'JS’eil (1882), 4 Couper, 629. 

(m) Todd v. (.Vc/iraMe(1901), 38 Sc. L. B. 801. 

(n) Hewitt v. Taylor, [1896] 1 Q. B. 287. In this case Linjjlet. L.J., said, 
at p. 289, “ The certificate is sufficient only whore there is no evidence to the 
contrary.!/ 

(o) See p. 15, ante, as to the division of and dealing with samples. 3 
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s«ot. 8. produced (p), and the accidental loss of the retained part will not 
Proceedings lehove the prosecutor from compliance with this condition (q). But 
agaiftst t'lie part need not be produced in a state capable of being analysed, 
Offenders. an( | a conviction may be supported if there is a finding of fact by 
the justices that the retained part of tho sample had been so sealed 
or fastened as to comply with the requirements of the statute (r), 
even though the part had deteriorated subsequently (s). 


Sending 
nam pie to 
Government 
analyst. 


65. The justices before whom any complaint is made, or 
the court before whom any appeal i« heard ( t ), must, on the 
request of either party, cause any article of food or drug to bo 
sent to the Commissioners of Inland Revenue for analysis, and may 
do so without any such request. The Commissioners must there* 
upon direct the Government analyst fa) to make tho analysis, and 
give a certificate to such justices of the result of the analysis: 
this certificate of the Government analyst need not be in any special 
form, nor is it conclusive, but unless contradicted by other evidence 
the corn t will generally accept and act upon it (b). The expenses of 
such analysis will be paid by the complainant or defendant as the 
justices may by order direct (c). 


Onus of 66 . Where the fact of an article having been sold in a mixed 

pioof. state has been proved, the defendant in any prosecution who desires 

to rely upon any exception or provision contained in the Act 
creating the offence must prove that the same covers his case(d). 

Appeal. 67. A person who has been convicted summarily of any offence 

punishable under the Acts may appeal to the next goneral or 
quarter sessions of the peacofr). 


(p) Sale of Food and Drugs Art, 1875 ('58 & 89 Viet, c 03), a. 21. 

(?) Hutchison v. Stevenson ^15)02), ? Adam, 051 (a Scottish rase, hi which tho 
bottle containing the retained portion had burst and therefore could not bo 
pioduced at the hearing). c 

*(r) I. 1 ., the Sale of Food and Drugs A ut, 1875 (38 & 39 Viet, o. 03), s. 11; 
see p. 15, ante. 

(s) Suckling v. Parker, [1900] 1 K. B. 527. 

! t) As to appeals, see the text, supta. 

a) The Uovornment laboratory is in Clement’s Inn Passage, Strand, W.C. 

5) See Fgfe v. Hamilton (1894), 1 Adam, 484; Todd v. Cochrane (1901), 38 
Sc. L. R. 801 (both Scottish cases). In Dargxe v. Dunhar (1884), 5 Couper, 409, 
it was hold in .Scotland that the opinion of the Government analyst, given in 
his certificate, was not evidence, but the decision is not likulv to bo accepted 
by an Englibh court. 

(r) Sale of Food and Drugs Act, 1875 (3S & 39 Viet. o. 63), s. 22, as amended 
by the Sale of Food and Drugs Act, 1899 (02 & 63 Viet. c. 51), s. 21. 

W Sale of Food and Drugs Act, 1875 (38 & 39 Viet. e. 63), s. 24. The 
exceptions ami provisions referred to are contained in ss. 5, 6, and 8 of that Act 
(sae pp. 1*> d seq., ante), and s. 25 (see p. 25, ante) of the same Act, the 
bale of hood and Diuga Act Amendment Act, 1S79 (42 & 43 Viet. c. 30), a. 6 
(see p. 67, post), and the Sale of Food and Drugs Act, 1899 (62 & 63 
V iet. c. 51), s. 20 (see pp. 25, ante). The dofondant may tender himself and 
his wife to be examined on lus behalf, and ho or rIio shall, if ho so desire, be 
examined accordingly (Sale of Food and Drugs Act, 1875 (38 & 39 Viet, 
e. 63), s. 21). For defences open to an accused person, see pp. 1G el sea., 
ante. , i 

(c) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. S3. Any 
appeal will be subject to the conditions and regulations contained in the 
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68. The provisions of the Acts do not affect the power of pro¬ 
ceeding by indictment, nor take away any other remedy against 
any offender, nor do they in any way interfere with contracts and 
bargains between individuals and the rights and remedies belonging 
thereto (/). 


Sect. 9. —Penalties ( g ). 

69. Any penalty prescribed by tho Sale ot Food and Drugs 
Acts may be reduced Of mitigated according to the decision of 
the justices (h). Every penalty imposed is recoverable in the 
manner prescribed by the Summary Jurisdiction Aets(i), subject to 
the special provisions hereinbefore mentioned which deal with 
proceedings against offenders (k). 

70. Where, under any provision of the Sale of Food and 
Drugs Act, 1875 (f), a person guilty of an offence is liable to a 
line which may extend to £20 as a maximum, be is liable lor a 
second offence under the same provision to a tine not exceeding 
£50, and for any subsequent offence to a line not exceeding 
£100 (m). 


71. Where, under any provision of any of the Acts(n), a 
person guilty of an offence is liable to a line exceeding £50, 
and the offence, in tho opinion of the court, was committed by 
the personal act, default, or culpable nogligeneo of the person 
accused, that person may, if the court is of opinion that a line will 
not meet the circumstances of the case, be imprisoned, with or 
without hard labour, for a period not exceeding three months (o). 

72. Any person who wilfully obstructs or impedes an inspector 
or officer in the course of his duties under the Acts, or by any 
gratuity, bribe, promise, or other inducement prevents, or attempts 


Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49) (Summary Jurisdiction 
Act, 1884 (45*&48 Viet, c 43), s. 6); see title Mao is i KATES. As to appeals in 
Tespectof the importation ot' roargawne, see note (/.), p. 57, pc^t. 

( f ) Hale of Food and Diugs Act, 1875 (38 & 39 Viet, c 03), s. 28; and see 
p. 3, ante. See also p. 4, ante, for the proviso to this section as to the recovery 
of penalties and costs as damages. See, generally, on this subject, title 
Damages, Vol. X., pp. 326—328. 

(y) The pecuniary penalties attached to the various o lieu cos created by the 
Acts (for an enumeration of which see note (5), p. 3, ante) are incidentally 
referred to in this title where the offences are mentioned. • The maximum 
amount has been stated in each case. 

h) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. o. 63), s 20. 

t) See title Magistrates 

1 k ) See p. 29, ante. For the recovery by action of a penalty paid by an 
innocent paitv. see p. 4. ante. 

(0 38 & 39 Vu t. c. 63. 

(wi) Sale of Food and Drugs Act, 1899 (62 & 03 Viet. c. 51), s. 17 (1).* It 
must be noted that the increased fine can bo inflicted only for a subsequent 
offence of a similar nature to the first. As to the adequacy of penalties, 
reference maybe made to a Home Office circular letter to clerks to justices, 
dated 24th July, 1902. 

(n) For an eiiume: ution of the Acts so cited, see note ( b ), p. 3, ante. 

(o) Sale of Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), s. 17 (2). This 

provision will not, it would seem,-be applicable in the case of the prosecution of 
a limited company (see Pearles, Guneton, and Tee, Ltd. v. f Yard, Hennen V. 
Southern Counties hairy Co., [1902] 2 K. B. 1). s 
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to prevent, the due execution by such inspector or officer of his 
duty, will be liable, on summary conviction, for a first offence 
to a fine not exceeding £20, for a Beeond offence to a fine not 
exceeding £50, and for any subsequent offonce to a fine not exceed¬ 
ing £100, or in certain cases he may be imprisoned (p). 

73. Every pecuniary penalty imposed and recovered must be 
paid, in the case o* a prosecution by any officer, inspector, or 
constable of the authority who have appointed an analyst or agreed 
to an analyst acting within their district,“to such officer,, inspector, 
or constable, who must pay it over to the authority foi whom he 
acts, and by them it must he applied towards the expenses of executing 
the Acts; but in any other prosecution the penalty must be paid 
and applied according to the law regulating the application of penalties 
for offences punishable in a summary manner (q). 

Sect. 10. — Expenses. 

74. The expenses of executing the Acts are borne in the City 
of London and the liberties thereof by the general rate raised by 
the Common Council (r); in a metropolitan borough by the general 
rate made by the borough council (s); in counties by the comity 
rate ; and in boroughs by the borough fund or rate ( t ). But 
quarter sessions boroughs, which contribute to the general county 
rate for general county purposes, are exempt from contributing 
towards the expenses of administering the Acts in the county (u), 
and the town council of any borough having under any general 
or local Act of Parliament, or otherwise, a separate police establish¬ 
ment, which is liable to be assessed to the county rate of the 
county within which the borough is situate, is entitled to be 
paid by the county council the proportionate amount contributed 
towards the expenses incurred by the county in the execution of 
the Acts by the several parishes' and parts of parishes within such 

' borough in respect of the rateable value of the property assessable 
the*re;n, as ascertained by the valuation lists for tfie time being in 
force {a). 

(p) Sale's*! Pood and Drugs Act, 1899 (62 & 63 Viet. c. 61), ss. 16, 17; and 

see Hewson v Oaville (1892), 66 J. 1\ 634 ; Taylor v. Nixon, [1910] 2 I. II. 94. 
Pee alBO as to offences under the Public Bodies Corrupt Practices Act, 1889 
(62 53 Viet. c. 60), and the Prevention of Corruption Act, 1906 (6 Edw. 7, c. 34), 

title Criminal Law and Procedure, Vol. IX., pp. 484, 710. 

( q) Pale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. 26. In R. v. 
Titterton, [1895] 2 Q. B. 61, it was held that this provision applied to penalties 
under the Margarine Act, 1887 (50 & 61 Viet. c. 29); and see p. 61, post. For 
the general law as to the application of penalties in summary cases, see title 
Magistrates. 

(r) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. 29; City of 
London Sewers Act, 1897 (60 & 61 Viet. c. cxxxiii,), s. 10; City of London 
(Union of Parishes) Act, 1907 (7 Edw. 7, o. cxl.), s. 15. 

(*) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. 29; London 
Government Act, 1899 (62 & 63 Viet. c. 14), s. 10. 

(0 Il>id. As to the vatious ratos, see titles Local Government; Metro¬ 
polis ; Bates and Hating. 

(«) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), s. 162; and see 
title Local Government. 

(a Sale of Pood and Drugs Act Amendment Act, 1879 (42 & 43 Viet. c. 30), 
». 9. As to valuation lists and rateable value, see title Baxes and Bating. 
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Part III.—Sale of Unwholesome Food.* 

Sect. 1.— Common Law Offences. 

75. As the public health may be imperilled by the use of un¬ 
wholesome provisions, it is an indictable misdemeanour ut common 
law knowingly to give to any person unwholesome food which is 
not fit for man to eat, or to mix noxious ingredients with food 
intended for the use of man ; and from the strictly legal point of 
view it is immaterial whether the offence is committed out of malice 
or from a desire of gain (/>). To sell or expose for sale, or have 
possession of w r ith intent to sell, diseased or un wholesome provisions 
is a common law nuisance, irrespective of the statutory penalties 
created by modern legislation (c), and if a person who outs diseased 
meat or unwholesome food tlioreby contracts disease of which he 
dies, the seller may he indicted for manslaughter, and convicted 
if the evidence shows that he sold the meat or food knowing^, or 
was guilty of gross negligence in the way of his trade by allowing 
the same to be sold for human food(d). 

76. A person who sells an article of food on a representation False 
that it is of a good or superior quality, knowing that it is bad or l >Ictcuce *- 
inferior, may be indicted for the otienee of obtaining money by false 
pretences(c), hut the representation must he as to some definite 

fact, and not merely general praise of the article offered for sale (J). 

Sect. 2 .—Statutory Offences. 

Run-S ect. 1.— In General. 

77. The statutoiy provisions, dealing with the examination, Application 
seizure, and condemnation of diseased, or unsound, or unwholesome 

food in England, exclusive of the Administrative County of.' ea r cU- 
London (</)*, and in Wales, are contained mainly in the Public Health 
Act, 1875 (7/), aS amplified by the Public Health Acts Amendment 
Act, 181)0(0, and in regulations made under the Public Health , 

(b) ,-'oe It. v. Trvere (175)0;, 2 Fa,-a, P. 0. 821 : 4 131. Com. 162 ; and coinpaie 
Ji. v. Haynes (1815), 4 M & S. 214. 

(c) SJnllitn v. Thompson (1875), 1 Q. 13. D. 12. See, also, title Nuisance, 

)d) It. v. Kempson (1893), 28 L. J. 477. As to manslaughter generally, Bee 
title Criminal Law and Procedure, Vol. IX., p. 580. A meat salesman may¬ 
be indicted and convicted for knowingly Bending or exposing meat for sale m a 
public market as fit for tlio food of man, when in fact it is not so fit (It. v, Stevenson 
(1862), 3 F. & F. 106); and a carrier may be indicted and convicted for 
knowingly bringing to market meat that is unfit for human food (R v. 

Jarvis (1862), 3 F. & F. 108); but guilty knowledge must be proved iu all 
such cases (R. v. Crawley (1862), 3 F. & k. 109). * 

(e) It. V. Abbott (1847), 1 Den. 273; &. v. Dundas (1853), 6 Cox, 0. C. 380; 

R.y. Go<s (I860), Bell, O. 0. 208. 

(/) R. v. Bryan (1857), Dears. & B. 265; and see title Criminal Law and 
Procedure, Vol. IX., p. 690. 

(jj) The Administrative County of London includes the City of London, as to 
both of which sec p. 42, post. 

(A) 38 & 39 Viet. c. 55, ss. 110—119; see, generally, title Pi blio Health 
and Local Administration. 

(i) 53 & 54 Viet. o. 59, s. 28. This is an adoptive Act, and it is possible, 
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Act, 3896 (Ic), and tlio Public Health (Regulations as to Food) Act, 

(/). 

The powers under the Public Health Acts of 1875 and 1890 are 
exercised by the councils of boroughs, urban distiicts, and rural 
districts respectively, who act through the medical officers of health 
and the inspectors of nuisances whom they are bound to appoint (m). 

78 . A medical officer of health or inspector of nuisances (a) 
may at all reasonable times (a) inspect and examine any article 
intended for the food of man ( p) which is sbld or exposed for sale ( q ), 
or deposited in any place (i) for the purpose of sale or of preparation 
for sale, within the district of the local authority (s). In boroughs 


therefore, that in Rome towns and districts its provisions aro not in operation, 
'i ins Act, for the purpose of brevity, is Bometinies reform! to in this title as “ tlio 
Act of 1890.” 

(/.) 50 & 00 Viet. e. 10. 

(/) 7 Edw. 7, c. 02. As to those regulations, which may oxtciul to London, 
see p. 44, p<mt, and title I'unr.ic Health and Local Administration. 

(hi) Em thcRO autlioritics, and the appointment of otlioers thereby, see titles 
Local Government , I’uiilic Health ani> Local Administration. The 
medical officer of health and the inspector of nuisances can, on their own 
initiative, ox amino and seize food which they deem to be unsound, hut proceedings 
against the offender mu-t bo authorised by the local authority 

(t?) The powei to inspect and examine is personal to the medical officer of 
health and inspector of nuisances; it cannot be delegated to an assistant. 

{«) What is a reasonable time is a question of fact. The tune during which 
the premises nro open for business purposes will ordinarily bo deemed reason¬ 
able ; and, piesumably, a medical officer or inspector would not be justified, 
except in special cncumstanccs, in demanding that premises should be 
opened at an unusual hour in order that he might examine aitides of food 
deposited therein. Ar to Sunday being a reasonable time, see Small v. Pulley 
(1875), 39 J. lb 422. 

(p) Unless the aiticle is intended for the food of man there can be no offence 
against the sections of the Public Health Acts mentioned in note (//), p 35, 

,. ante. A man may bo in possession of diseased meat or anv other unwholesome 
article, provided ho can prove that it is not intended for human 'food, but the 
presumption is against him; seo S< oil v. A IcxLndcr (1890), 2 White, 471 (a Scottish 
easel. 

(q) As to what constitutes oxposure for sale, see Harlow v. Tcrrctt, [1891] 2 
Q. li. 107.*, Tlio expression means exposed to the view of a purchaser or 
possible purchaser, see also White v. Yeovil Corporation (1892), 61 L. J. (M. e.) 
213. 

(r) There must bo an article of food m the placo to justify an entrance for the 
purpose of inspection. The meaning of “ place ” is not confined to a building. 
A railway station has been held to be a place within the section ( Newton v. 
Monhcom (1SS8), 58 L. T. 231). Under the somewhat similar provisions of the 
now repealed Nuisunces Removal Act for England (Amendment) Act, 1863 
(26 & 27 Viet. c. 117), s. 2, it was held that a yard at the back of a butcher’s 
lioiv-o, with a slaughter-house on one side, was a “ place ” ( Young v, Grattridge 
(1868), L. I!. 4 Q. ]5. 166), and, in Ireland, that diseased meat in a cart passing 
throftgh the streets on the way from a slaughter-house to a preserved meat 
factory was rightly seized (7 My v. Webb (1869), 4 I. R. 0. L. 309). As to the 
meaning of‘‘deposited for sale,” Bee ]Yhiie v. Redfem (1879), 5 0,. 13. D. 15; 
Wivlaiia v. Butlci-l/ogan (1901), OS J. P. 310; and Robert on v. M< Tlroy ( Wm,), Lid. 
(1908), 72 J. P. (Journal) 27. 

(*) Public ITealth Act, 1875 (38 & 39 Viet. c. 55), s. 116, as amplified by the 
Public Health Acts Amendment Act, 1890 (53 & 54 Viet. o. 59), s. 28 “The 
true view of s. 28 (1) of the Act of 1890 is that it extends the provisions of 
ss. !16 and 117 of the Act of 1875 to all articles intended for the food of* man ” 
[Fifth v. McPhail, [1905] 2 K. B. 360, per Lord Alversxone, U.J., at p. 305), 
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cr districts that hare not adopted tlio Act of 1890 (t) the right of sect. 2 
inspection and examination is restricted to any animal (a), carctfse, Statutory 
meat, poultry, game(u), flesh, fish, fruit, vegetables, corn, broad, Offences, 
flour, or milk exposed for sale, or deposited in any place for the 
purpose of sale or of preparation for sale, and intended for the food 
of man (b). 

79. If on such inspection and examination the medical officer Seizure of 
or inspector js of opinion that the article in question is diseased, or ,,lS f ,ttC(ed 
unsound, or unwholesoihe, or unlit for the food of man, he may attlc,e9 ' 
seize (c) and carry away the article in order to have it dealt with 
by a justice (d). It is not necessary that there should be any 
summons or notice to the owner of the article before seizure (c), and 
the article seized must he taken before a justice with all reasonable 

( t ) See note (i) on p anfe 

(«) In Month/ v I.tmh (1S80), 41 J. P. 4A9, ti e.ise at Portsmouth Quarter 
Sessions, the rceovdei held that the Public Health Act, 1875 (48 & 49 Viet, 
c. oo), rs. 116—119, applied (o livens well as dead animals, in regard to 
foreign meat, and m lelation to (lidiicts willun Customs pints, the Public 
Health Acts Amendment Act, LS!)0 (54 & 51 Abet e. 59), s, 28 (2), is now effective, 
whether adopted or not, by vutue of the Public Health (Foreim, Meat) 

Regulations, 1908 (Statutory Rules and Orders, 1904, p. 79), ait VIII <2 
made under the Public, Health (Regulations as to Food) Act, 1907 (7 Edw. 7, 
v. 32); see p. 44, post. 

(а) Aa to what “game” includes, see Dame Act, 1831 (1 & 2 "Will 4, e. 321, 
s. 2, and title CrAME, pp. 208, 209, ;»,sf. 

(б) Public Health Act, 1875 (38 & 39 Viet c. 55), 8. 116. Sale or intention 
to sell is essential in an offence under the Public Health Aits; a man who 
haR unwholesome food in his po u aossion, intended to he used as food by him 
and bis family and Rcrvants, is not within the scope of those Acta {llcndell v. 

Jlcmingirai/ 11898), 14 T H. 11.456) Tho Public Health Act, 1875 (38 & 39 Viet, 
c. 55), R. 116, creates only two offences, exporting and depositing {While v. 

Redfern (1879), 5 Q. M. I> 15) It will be seen that where the Public Health 
Acts Amendment Act, 1890 (53 «Sr 54 Viet. c. 59), has not been adopted a light 
to inspect and oxainnie is not given if tlih article in question has been actually 
“ Rold,” that^s, presumably, if the property in the article has passed to the pur¬ 
chaser. It was probably in consequence of a decision that a hutekei couldmot 
lie made liable uifder the Public "Health Act, 1870 (38 & 39 Viet. c. 5.5), in 
respect of meat that had been taken home by a purchaser that the amendment 
was made bv the Public Health Acts Amendment Act, 1890 (53.& 04 Viet, 
c. 59) (see Vinter v. Hind (1882), 10 Q. B. 1). 63). It is not cleat what is the 
exact moaning to ho put upon tho expression “ sold,” but it is submitted that it 
extends tho right to inspect and examine to any ai tide that has beeu sold to a 
purchaser, whether it has or has not passed into the actua^ or constructive 
possession of the purchaser. 

(c) To constitute seizure, there must be something more than a mere taking 
possession of the article, it must be a taking otherwise than on the invitation of 
the owner; whero an owner draws the attention of an inspector to certain 
goods as being unsound there cannot be a seizure of the goods so far as that 
person is concerned ; possession by permission is not soizuro (see Vinter v. Hind, 
supra', R. v. Dennis, [1894] 2 Q,. B. 458, 0. 0. R.). , 

{d) Public Health Act, 1875 (38 & 39 Yict. c. 55), b. 116. An assistant may 
seize and carry away the article by the direction of the medical officer or 
inspector. The Public Health Act, 1875 i38 & 39 Viet. c. 55), authorises seizure 
on ly when and at tho time that the article is exposed etc. for sale; tho Public 
Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 59), extends the power of 
seizure to an article that has actually been sold (compare Vinter v. [find, supra, 
and Williams v. Na? berth Sanitary Authority (1882), Times, 7t,h December, with 
Firth v. McPhwd, [1905] 2 lv V, 300, and R. v. Dennis, supra; and see note (i), 
supra) • 

(e} White v. Redfern, supra. 
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speed, not necessarily on the day of seizure, but as soon thereafter 
as Is practicable in the particular circumstances (/). 

80. When an article of food so seized is brought before a 
justice, either in or out of court, and it appears to him to be 
diseased, or unsound, or unwholesome, or un/it for the food of man, 
he must condemn it,^ and order it to be destroyed or so disposed of 
as to prevent it from” being opposed for sale or used for the food of 
man (g). The justice is required only to inspect the article ; and 
unless he thinks fit he need not hear the owner or any other person, 
nor receive any evidence tendered in defence of the soundness etc. of 
the article (h). He cannot at this stage inquire whether it was 
intended for the food of man, or was Bold or exposed for sale, or 
deposited in any place for the purpose of sale(i). 

In a town or district where the Act of 1890 has been adopted (j) a 
justice may condemn any article of food if satisfied, on complaint 
being made to him, that such article is diseased, unsound, unwhole¬ 
some, or unfit for the food of man, although the same has not been 
seized in manner above stated (7;). 

81. Any obstruction of a medical officer, or inspector, or his 
assistant, when carrying out his duties, may be punished on 
summary conviction by a penalty not exceeding £5 (/). 

82. When an article of food has been condemned by a justice, 
the person to whom it bolongs or did belong (m) at the time of sale or 
exposure for sale, or in whose possession or on whose premises it was 


(/) Whore moat war seized at 8 lop m and condemned by the justice at 10.15 
next morning, it was held th.it there had not been uni easonable delay {Burton 
y. Bradley (1886), 51 J. 1*. 118) ; but where meat waa sold on a hot day m July 
and not seized and condemned until‘’the next day, the court expressed an 
Opinion that the condemnation was bad ( William* y. Narbei th Sanitary Authority 
(1888), Times, 7th December). As to the seizure and condemnation of 
tubereillous meat, see Local Government Bri&rd Circular, dated 7th September 
1904. 

(a) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 117. Whether an article 
is nt or not fit for th8 food of man must be a matter of opinion for the justice, 
in forming which he may bo guided by evidence if he thinks lit to hoar it. In 
a oaso at Lincoln in 1873, Dr. Tidoy, the well-known expert, stated that he 
consideied every animal killed immediately before, or during, or immediately 
after parturition,*to be unfit for food (see 37 J. P. 267). 

(A) White v. Ited/ern (1879), 5 Q. B. D. 15; Be Bater and Birkenhead Corpora- 
tion, [1893] 2 Q. B. 77, 0. A. 

ft) Thomas v. Van Os (1900), 64 J. P. 582. 

\j) See note (t) on p. 35, ante. 

\k) Public Health Acts Amendment Act, 1890 (53 & 54 Viet. o. 59), s. 28 (2). 

«).Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 118. No power of entry 
*xpon premises is expressly given to an officer, excopt on a search warrant (see 
p- 39, post), but refusal of admission will constitute obstruction under this 
section, unless such admission is unreasonably demauded ( Small v. Bidden 
(1875) 39 J. P. 422). 

(to) The person to whom the article belongs, or did belong, is not necessarily 
the person who has or had the custody of it at the time of exposure for sale 
( Newton v. Monkcom (1888), 58 L. T. 231) ; he is the porson who has or had the 
beneficial right to dispose of the article. The words “Wongs” and “did 
belong ” and “ time of exposure for sale ” must be road together (Firth y, 
Mc.BhaU, [1905] f K, B. 300). 
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found (n), may bo proceeded against summarily, either before the Seot - 2 . 
justice who has ordored the article to be destroyed or disposed of,or Statutory 
before any other justices having jurisdiction in the place, and on Offences, 
conviction may be fined any sum not exceeding JPiO for every 
article so condemned ( 0 ), or may be imprisoned for a term of 
not more than three months ( p). Proceedings for the recovery of Recovery of 
penalties can be taken only by a person aggrieved or by the local penalties, 
sanitary authority (q). It is not essential to prove that the accused 
knew that the article wa§ unsound or that it was upon his premises, 
since mens rea or criminal intent is not a constituent of the 
offence (r). The offence is committed if there is actual possession 
for sale as human food, and such possession may be by tlio 
defendant's shopman or servant (s). 

83 . The burden of proof that the subject-matter of LLie charge Onus of 
was not intended for the food of man, 01 was not sold or exposed, for 

sale or deposited for the purpose of sale or of preparation for sale, 
rests upon the accused person (t), who may call evideuce as to the 
purpose for whicli the article was intended or deposited, or as to its 
condition at the time of seizure or condemnation (a). 

84 . If a medical officer of health, or an inspector of nuisances, Search 
or any other officer of,a local authority, has reason to believo that Wlinants - 


(tj) A person in whoso possession the article is found may he convicted under 
the Public Health Act, 1875 (.18 & 119 Yict. o. 65), a. 117, though he hud not exposed 
it for sale, if there is evidence that he intended to do so ( Malhnson v. Carr, 
[1891] 1 Q. B. 48, which was followed by the Irish King’s Bench Division in 
Cork Itvral District Council v. ItafaA, game v. Desmond, [1908] 2 1. It. 231, 
where Firth v. McPhuil, [1905] 2 K. B. 300, was distinguished). It is submitted 
that the Act does not apply to a puichaser, but to the person selling or 
endeavouring to sell the urticle. As to what is possession, seo Cairns v. Linton 
(1889), 2 White, 228, and Dickson v. Lution (1888), 2 White, 51 (Scottish caso-.) 

(o) Each exposure of a piece of bad moat is a separate oifum o (AY Hurtle;/, 
(1862), 31 L* J. (m. o) 232, per Mellor, J., at p. 233). In proceedings ujiuei 
the Public Health (Scotland) Ach 1897 (60 A G1 Viet. o. 3S), s. 43 (2), a 
butcher was convii tod of being in possession of ten pieces of diseased meat, 
all portions of one animal. It was held on appeal that he was liable to a 
penalty in respect of each piece of meat (Kenn v. Dill, [11)10J S 1 13). 

(p) Public Health Act, 1875 (38 & 39 Viet. c. 55), h. 117. Persons aiding 
and abetting the sale or oxposuie of unbound food may bo proceeded against 
under the Summary Jurisdiction Act, 1818 (11 & 12 Viet. c. 43), a. 6; but a 
veterinary burgeon who gives n certificato that meat is sound and healthy, and 
the meat is subsequently found to be unsound, cannot by reason of negligence 
in making his examination be convicted of aiding and abetting the offoneo of 
exposing the unsound meat for salo ( Callow v. TilUlone (1900), 61 J. P. 823). 

{ q ) Public Health Act, 1875 (38 & 39 Viet. c. 55), s 253. As to complaint, 
summons, penalties, and procedure generally, see the Public Health Act, 1875 
(38 & 39 Viet. c. 55), ss. 251 —253, and title MaoisI’RA' i es. 

(r) Hlafccr v. TiUstone, [1894] i Q. B. 3J5; Firth v McPhail, sbpra; 
JTi eland v. Butler- Uotjan (1904), 73 L. J. (K. B.) 513, 0. A. ; Hubhs v. 
Winchester Corporation, [1910] 2 K. B. 471, 0. A.; and compare the Irish case 
of Re Smith and Del fast Corporation, [1910] 2 I. B. 285. 

(s) See Dickson v. Linton (1888), 15 liettie (Justiciary Cases), 76. 

\t) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 116; and see White r. 
Jiedfem (1879), 5 Q. B. D. 15. 

(u) Waye v. Thompson (1885), 15 Q. B. D. 342. Justices in order to convict 
must find that the article was (1) unfit for the food of man; (2) intended for 
salej and (3) intended for the food of man (Wieland v. Butler-Hogan, supra 
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Sect, 2. there is kept in any building or part of a building any of the articles 
Statutory on <nu crated above (t ), or, where the Act of 1890 has been adopted (a ). 
Offences, any article w hich is intended for sale for human food, and which is 
diseased, unsound, or unw holesome, or unfit for such purpose, he may 
complain on oath (b) to any justice, who may grant a starch warrant 
enabling the officer to enter the building, and search lor, seize, 
and carry away the suspected article, in order that it may be dealt 
with by a justice. Any pei son obstructing the execution of a search 
warrant becomes liable to a penalty not exceeding i‘20, in addition 
to any other punishment to which he may be subject(c). 

Seizure umiei 85. In places in which tlio Towns Improvement Clauses Act, 
i he J oT*ment 1847 (d),is applicable, the inspector of nuisances, the officer of health, 
cTaus^Acg 1 or other officer appointed for the purpose, may at all reasonable 
1817. ’ times, and with or without assistants, enter and inspect any building 

and place kept or used for tbe sale of butcher’s meat or for slaughter¬ 
ing cattle, and examine whether any cattle or carcase is deposited 
there ; and if any such is found which appears unfit for the food of 
man ho may soize and cariy it before a justice, who must order it 
to be further examined by competent persons. If on such 
examination it is found to be unfit for the food of man the justice 
must order it immediately to be destroyed or otherwise disposed of 
in such a way as to prevent it being oxposed or used for the food of 
man. 

The justice may order tbe person to whom the condemned animal 
or meat belongs or in whose custody it was found to pay a jienalty 
not exceeding £10 for every animal, carcase, or pint of acaiease so 
found, and any person obstructing the execution of this provision 
may be fined a sum not exceeding £5{c). 

Local 86 . In many places the sale of unwholesome food is also 

bye-laws. regulated by local bye-laws made under the general powers con- 
* erred by the Municipal Corporations Act, 1882(J), or the Local 
Government Act, 1888 (</), or under special powers contained in a 
local Act. 

iu which Malhnson v. Carr, [1891] 1 Q. 11. 48, was distinguished on the 
ground that there the defendant know that tho article was unsound). 

M See p. 37, ante. 

(a) See note (i) on p. 35, ante. 

(b) Oath incliales affirmation and declaration (Interpietution Act, 1889 
(52 & 53 Viet. c. 33), 8. 3). 

(c) Public Health Act, 1875 (38 & 39 Viet. c. 55), e. 119. 

(d) 10 & 11 Viet. c. 34. 

(e) Ibid., 8. 131. The section only applies to flesh meat. The magistrate 
who adjudicates upon the summons must bo tho magistrate who condemned 
tho meat ( R. v. Thomas (1901), 18 T. L. B. 71). 

(,fj 45 & 46 Viet. c. 50, b. 23 ; and see SJnllito v. Thompson (1875), 1 

Q. H. D. 12. ' 

(ft) 51 & 52 Viet. c. 41, s. 16 (1). Bye-laws may also be made under the 
Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. c. 14), which is incorporated 
with the Public Health Art, 1875 (38 & 39 Viet. o. 55), s. 167), but having 
iegard to es. 116—119 of the latter Act and to the Public Health (London) 
Act, 1891 (54 & 55 Viet. o. 76), s. 47, the Local Government Board have 
advised that such bye-laws are unnecessary (see Memorandum of the Board, 
dated 26th July, 1877). Under the Markets and Fairs Clauses Actf 1847 
(10 ® U Viet. o. 14), 8. 15, a person who sells or exposes for sale any unwhole- 
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87. II an article of food is seized or condemned wrongfully, 
the person aggrieved may, where the seizure purported to bef in 
pursuance of the provisions of the Public Health Acts, 1875 and 
1890, recover compensation for any loss ho lias incurred by reason 
thereof, if he is not himself in default (/<). He will be deemed to 
be in default if the went was in fact unsound although he was not 
aware of the fact and could not have discovered it by reasonable 
precaution (?'). The person aggrieved is entitled to recover from 
the local authority full compensation, which includes such damage 
as lie has sustained by reason of the seizure or destruction of his 
goods, or in consequence of unsuccessful proceedings against him 
for a penally. Thus, he may recover the value of the goods of which 
he has been deprived, the taxed party and party costs he has 
incurred in defending the unsuccessful proceedings, costs incurred 
by him in attending with witnesses on the occasion of the applica¬ 
tion for condemnation, and such a sum as represents loss of 
business owing to tlie wrongful seizure and condemnation. The 
extent to which he can recover the costs incurred by him in 
defending himself la-fore the justices is doubtful (j). 

The owner cannot' refuse to take back articles seized which the 
j'ustice has declined to condemn (/;). 

Any dispute as to the fact of damage or as to the amount of 
compensation must be settled by arbitration, or, if the sum claimed 
doos not exceed JC20, by a court of summary jurisdiction (J). 


so mo meat or provisions m a maiket or fair is liable to a penalty not exceeding 
£5 and to foifeituro of the meat or provisions ; see also title Markets and 
Faibs. In places where the Infectious Disease (Prevention) Act, 1800 (53 & 54 
Viet. c. 34), has been adopted, the salo of nulk likely to cause disease may ho 
stopped under the provisions of that Act; see also pp. 03 ef teq , post; and as 
to prevention of infection, see title FtfBLio Health and Local Adminisira¬ 
tion. For special pi ovisions as to tho %alo of particular articlos of food, seo 
pp. 45 et set/., post. * 

( h ) Public? Ilealth Act, 1875 (38 & 39 Viet. c. 55), s. 308. For compensation 
under the Public Health Acts,* see title Public Hkaltti and •Local 
Administration. In Onnerod v. Rochdale Corporation (1898), G2 J. P. 153, 
Bituns, J., at Manchester Assizes, allowed damages to be recovered against 
the defendants in respect of meat which was examined, seizod, iwid destroyed 
by order of the medical officer without an order of a justice, but, in view of 
the later decision in Stanlnri/ v. Exeter Corporation, [1905] 2 K. B. 838, it 
is difficult to accept the eailier case as good law, for it seems clear that a 
corporation is not responsible for the wrongful act of its servant acting in the 
performance of his statutory duties, over which they have no control. 

(t) Hobbs v. Winchester Corporation, [1910] 2 lv. B. 471, O. A. 

(j) Re Rater and Birkenhead Corporation, [1893] 2 Q. B. 77, 0. A.; Dans v, 
Rhondda Urban District Council (1899), 80 L. T. 696; Barnett v. Eecles Corpora¬ 
tion, [1900] 2 Q,. B. 423, 0. A. ; and see Hobbs y. Winchester Corporation, 
supra, in which case the decision in Walsh aw v. Bnghouse Corporation, 
[1899] 2 Q. B. 286, 0. A., was questioned. Iu a case under the Public 
llealtn (Ireland) Act, 1878 (41 & 42 Viet. c. 52), s. 274, it was held that tho 
damage for which compensation can be obtained must be actionable damage, 
and does not include trade loss by reason of the publication of the condemna¬ 
tion proceedings before the justices (Re Smith and Belfast Corporation, [1910] 

2 I. R. 285). 

(7c) Re Bater and Birkenhead Corporation, supra. 

tl) Public Health Act, 1875 (38 & 39 Viet. o. 55), s. 308; and as to arbitration, 
see iiiS., ss. 179—182; see also title Local Government. For the law to 
the importation of articles of food and drink, see p. 43, post. 


Sect. 2. 
Statutory 
Offences. 


Compensa¬ 

tion. 
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Shot. 2. 

Statutory 

Offences. 

Inspection 
and seizure 
etc. in 
London. 


Sttb-Sbct. 2 .—In London, 

88 . In the City of London or in any of the metropolitan 
boroughs a medical officer of health or sanitary inspector (m) has 
somewhat greater powers; be may at all reasonable times enter 
any premises and inspect and examine any animal ( n) intended for 
the food of man which is exposed for sale or deposited in any place 
for the purpose of sale or of preparation for sale, and any article, 
whether solid or liquid, intended for the food of man, and sold or 
exposed for sale, or deposited in any place for the purpose of sale or of 
preparation for sale (o). The power of seizure and carrying away 
and the burden of proof are similar to those already mentioned (p). 
A justice may condemn any animal or article which lias been seized 
or is liable to be seized (q). The person to whom the condemned 
animal or article belongs or did belong at the time of sale, 
exposure for sale, deposit for the purpose of sale, or preparation 
for sale, or in whose possession or on whose premises the same was 
found, is liable, on summary conviction, to a line not exceeding 
£1 >0 for every animal or aiticlo ; or if the article consists of 
fruit, vegetables, corn, bread or Hour, for ovory parcel thereof 
go condemned; or to imprisonment for not moro than six months 
with or without hard labour (r). The defendant may claim 
to be tried by jury(s). If bo lias been convicted of a like 
offence within the previous twelve months, and the court finds 
that he committed both offeneeB knowingly and wilfully, the court 


(nt) As In the appointment and powers of these officers, see Publio Health 
(London) Act, 1891 (54 & 55 Viet. c. Pd, ss. 106, 107. In the City of London 
powers as to unsound fond are administered l>y tho Court of Common Council 
as the successors to tho Commissioners of Sewers (City of London Hewers Act, 
1897 (60 & 61 Viet. c. cxxxiii.)). Elsewhere in London the administration is 
vested in the councils of tho various metropolitan boroughs (London Government 
Act, 1899 (02 & 69 Viet. c. 14), s. 4). ‘ As to metropolitan local authorities, see 
'"title Metropolis. 

(jt) See note (u) on p. 37, ante. It will t be noted that an express power of 
entry Is given to an officer in London; he can, however, outer only in accord¬ 
ance with the provisions of the Public Health (London) Act, 1891 (64 & 55 Viet. 
c. 76), ss. 115, 116,117,123. Son, further, titles Metropolis; Public Health 
and Local “Administration. 

(o) Public Health (London) Act, 1891 (54 & 65 Viet. c. 76), s. 47 (1). The 
articles of food which maybe inspected and seized in London are practically 
similar to the ^nicies liable to inspection and seizure under the combined 
operation of the Public Health Act, 1875 (38 & 39 Viet. c. 55), es. 116, 117, 
as extended by the Public Health Acts Amendment Act, 1890 (53 & 64 Viet! 
c. 59), s. 28 ; see p. 36, ante. 

( p) See pp. 37, 39, ante. 

(?) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 47 (2). As to 
tho duty of the justice, see p. 38, ante, and Thomas v. Van Ob (1900), 64 J. P. 
582. • 

(r) Public. Health (London) Act, 1891 (54 & 55 Viet. c. 76), b. 47 (2). There 
cannot be a conviction under this sub-section unless the article was seized 
whilst hi the defendant’s possession or on his premises. If the goods are seized 
when m possession of a purchaser, the vendor should be prosecuted under 
sub-s. 3 (seep. 43, post) (Billing v. P,chhle (1896), 66 L. J. (q. b.) 180) A 
private person may prosecute for an offence under the Public Health (London) 
Act, 1891 (54 & 55 Viet. c. 76), s. 47 (2), and so may a sanitary inspector without 

a uthorisod to take prooeedings (Qieller v. Manning, 
[1986 j 1 Jf. 3$, 709); see, also, note (o), supra. 

(«) Nummary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 17 (l). • 
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may order notice of the facts to be affixed for not more than Sect. 2 . 
twenty-one days to any premises occupied by him. To obstruct Statutory 
the affixing of such notice, or to remove, deface, or conceal the same, Offences, 
is an offence punishable by a fine not exceeding L‘5 (t), and if the 
convicted person is the occupier of a licensed slaughter-house his 
licence may be cancelled (a). 

89 . Where it is shown that any article liable to be seized, found Where 

in the possession of any person, was purchased by biui from another alt ><de seized 
person for the food of mtin, and when so purchased was m such a i^om^othor. 
condition as to be liable to be seized and condemned, the person 
who so sold the articlo is liable to be fined and imprisoned (b), 
unless he proves that at the time he sold it he did not know, and 
had no reason to believe, that it was in such condition (e). A 
vendor can bo convicted under this provision only where tho article 
is liable to bo seized after it has got into the possession of the 
purchaser (<7). 

Compensation for improper seizure or condemnation can bo Oompmsa 
recovered only by an action for damages. tion. 

90 . If a person has in his possession any article which is Romuval of 
unsound or unwholesome or unfit for the food of man he may, by unsound 
written notice, require the sanitary authority to remove it as if it fwi1, 
wore trade refuse (*•). 

91 . In the Port of London the regulations made under tho Poitof 

Public Health (Regulations as to Food) Act, 1907 (/), apply. London. 


Part IV.—Importation of Food. 

92 . The importation into the United Kingdom of an adulterated \iarked 
or impoverished article of foqd (by which is meant an article that package* 
has been mixed w r ith any other substance, or has had any part of it 
abstracted, so as in either case to affect injuriously its quality, * 
substance, or nature, but not an article of food to w'hich has been 
added only preservative or colouring matter of such a nature and 
in such quantity as not to render the article injurious to health) 


! t) Publio Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 47 (4). 
a) Ibid., b. 47 (5). 

b) As set out in s. 47 (2); boo p. 42, ante. 

c) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 47 (3). 

d) R. v. Dennis, [1894] 2 Q. B. 458, 0. 0. K. Nuts had been sold in bulk by 
the defendant on an express condition that the buyer would sort tho contents 
aud destroy the unsound portion before offering them for sale: the buyer did 
put aside the unsound nuts and drew the atteution of tho sanitary inspector to 
them: it was held that the vendor could not be convicted, as the unsound nuts 
were not sold for the food of man. See, also, Billing v. Prebble (1896), 66 L. J. 
(q. b.) 180, and Qrivell v. Maipas, [1906] 2 K. B. 32. ' 

(e) Public Health (London) Act, 1891 (54 & 65 Viet. c. 76), s. 47 (8). For the 
removal of trade refuse, see ibid., sb. 33,141, and title Public Health: and 
Loom Administration. 

(/) 7 33dw. 7, c. 32; see p. 44, post. 



44 


Food and Drugs. 


Pjibt IV. may he made an offence in the case of any article of food designated 
Importation by Order in Council, unless the same is impoited in packages or 
of Food, receptacles conspicuously marked with a name or description 
indicating that the article has been so treated (y). 

Liability oi 93. The person liable is the importer (li), and the penalty on 
importer. Bummary conviction is for the first ofienee a tine not exceeding 

£‘20, for the second offence a tine not exceeding £50, and for any 
subsequent offence a fine not exceeding £100 (i), to which in certain 
cases imprisonment may be added (A:). Proceedings for an offence 
relating to such importation can. however, he undertaken only by 
the Commissioners of Customs (l), who may take samples and 
procure tln-ir analysis by the principal chemist of the Government 
laboratories (m), whoso certificate nf the result of the analysis will be 
sufficient evidence of the facts stated therein, unless the defendant 
requires the person who made the analysis to be called as a 
witness (»). 

94. The Local Government Board may make regulations for 
the prevention of danger to public health arising fiom the importa¬ 
tion, preparation, storage, and distribution of articles of food or 
drink (other than drugs or wator) intended for sale for human con¬ 
sumption. Such regulations may provide for the examination and 
taking of samples, and may apply, with respect to any matters 
dealt with by the regulations, any provision in an Act of Parlia¬ 
ment dealing with the like matters, with the necessary modifica¬ 
tions and adaptations. For the pm poses of such regulations 
articles commonly used for the food or drink of man will he deemed 
to lie intended for sale for human consumption unless the contrary 
is proved (o). 


Requisitions 
as to 

inipoi tat ion 


i 

(;/) Sule of Food and Plugs Act, 1899 (62 & CIS Yut. c. SI), s. 1-(1) (d), (7). 
No Council has yet boon made exercising tins po.wer. For similar 

_fha iinuni tiitiitn of mflrfflT'mo mare-arina ftheese. linlk. 


J Cl -jm dminoil has ret been made exercising: tins po.wer. jror siimur 
. ms nste4£ 
and cream, see pp.*55rb 

(A) For definition of theVxm® 881011 “ nnpoiter see p. 6, ante. 

(*) Sale of Food and Plugs Act ," & 33 c ‘ B 1 
(/;) Hid., s. 17 (2), and see p. 63, ante. '’’"“W „ , T . , , , . 

(<) Sule<.tI',rfa,,dDru )IS .A ( t, 1899 M w! 

JonsohdatraA 

^ W 


(!)• 


eflect, us if it wme pait of the Customs Com 
c. oo), as to which eee title Revenue. 

WA 8 Govornment laboiatoiies, see p. 32, ante. 

(«) Sale of hood and Drugs Act, 1S99 (62 & 63 Viet. c. 511 ° 

As to he form of the ceitificate, see A cot v. Findlay [19091 1 - 
warranty canno be laised as a defence to a charge of 
Lonsdale & Co., [1906] 2 K. B. 486). 1 unpoiti* 

(o) public Health (Regulations as to Food) Act 1907 (7 Fdw 7 Jil'-eu’ a V 

the provisions of the Sale of Food and Drue* /|^ atK>ns ™ a y make . a Pl^id pro¬ 
ceedings against offenders. Bom.L.tfJS h ai li wer a ? 


1 (3), (4), (fi). 
^K. .15. 1. A 
(Kelly v 


readings against offenders t?£~T UB re £ aru8 analysis ai 
follows*: Public Health 

Orders, 1908, p. 790): Publm ^nwSJLvl it 1908 (Sktutwy H vr~ mm , 
1908 (Statutory Hules and OnuSwoBp 

circular 


„ V—VT 47 r • . r»ua, p. soil; Public Hca 

ai'lmg RegukUons 1909 (see Statutory Rules and Orderal^j'n V 
fW letter of Local Government Boaidf 30th Septembej- 1909) ' P ‘ fi 


r 

rles and 
itions, 
Meat) 
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95. In the interests of the revenue the importation of certain p**tIV. 
articles is either forbidden altogether, e.g., extracts, essences, m or Importation 
other concentrations of malt, coffee, chicory, or tea, or only per- of Food, 
mitted in manner proscribed by the Customs Acts or Regulations, Prohibition 
e.g., spirits and wines (p). 


Part V.—Particular Articles of Food w. 

Sect. 1. — Beer. 

96. The sale of beer, besides being within the operation of the Peflniiion 
Sale of Food and Di tigs Acts, is regulated in tho interests of the of becr ' 
revenue by various Acts relating thereto (r), and for that purpose 

the term “beer” includes ale, porter, spruce beer, black beer, and 
any other description of beer and any liquor which is made or sold 
as a description of beer or as a substitute for beer, and which on 
analysis of a sample thereof at any time is found to contain more 
than *2 per cent, of proof spirit (a). 

97. A brewer of beer for sale must not adulterate beer nor add Adnitciation 
anything thereto (except finings for the purpose of clarification, or (>•) by biewei 
other matter or thing sanctioned by the Commissioners of Inland 
Revenue) before the same is delivered for consumption. Any beer 

found to be adulterated or mixed, except as aforesaid, in the 
possession of a brewer of beer for sale must be forfeited, and the 
brewer incurs a penalty of £50 (b). A similar prohibition and penalty 
attaches to a dealer in or retailer of beer, with the addition that he 
must not dilute beer (c). Tho use of saccharine, glucose, or invert 
sugar and sucramine in the manufacture and preparation for sale 
of beer is prohibited (<Z). 


( p) See Customs Consolidation Act, 1876 (39 & 40 Yict. c. 36), s. 43, and titlo 
Revenue. 

( 7 ) Except where otherwise expre.-sl v indicated, the articles of food dealt with 
in this part come within the scope of the Sale of Food and Drugs Acts, and also 
witlnn the ordinary laws relating to the sale of unwholesome food (see pp. 5 
et seq. and pp. 30 ef seq., aide). They aio, in addition, affected by special 
statutory provisions, which will now be considered. For restrictions affecting 
particular trades, generally, see titles Factories and fcSirors, Vol. XIV., 
pp 433 et scq.; Fisheries, Vol. XIV., pp. 569 ct mj.; Game, pp. 254 et sc,/., 
post; Intoxicating Liquors; Public Health and Local Administration; 
Trade and Trade Unions. 


See title Revenue. 


(a) Inland Revenue Act, 1880 (43 & 44 Viet. e. 20 ), s. 2, as extended by the 
Customs and Inland Revenue Act, 1885 (48 & 49 Viet. c. 51), s. 4. “Botanic 
beer ” has been held to he beer within this definition {Uowarth v. Minns (1886), 
61 J. P. 7, in which Leahv. Minns (1883), 47 J. P. 198, was doubted). 

(b) Customs and Inland Revenue Act, 1885 (48 & 49 Viet. c. 51), b. 8 (I). 

(c) Ibid., s. 8 ( 2 ). The Act does not, however, prevent the sale to a customer 
by a publican of a glasB of mixed beer—“ half and half.” It is directed against 
the manipulation oi large quantities of beer in the publican’s collar, and not 
against the mixing of small quantities in a glass in the customer’s presence (per 
Huddaeston, B., in Crofts v. Taylor (1887), 19 Q. B. D. 524) 

(d) Treasury Orders made under the Customs and Inland Roienue Act, 2888 
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98. If a licensed beer seller is convicted of adulterating beer 
the conviction must be entered on the register of licences (e). 

Sect. 2.— Bread. 

99 . In addition to the general laws relating to adulteration (/) 
and the sale of unwholesome food (g), two statutes, known as the 
Bread Acts, 1822 and 1830 (li), relate specially to the preparation 
and sale of bread, the lirst applying within the City of London and 
the liberties thereof, within the weekly Bills of Mortality (?'), and 
within ten miles of the Boyal Exchange, while the second applies 
beyond those limits. The provisions of the two Acts are to a large 
extent identical; the few points of difference will be indicated in 
the following paragraphs. They apply only to persons -who make 
or sell bread in the way of trade and to their servants (/;). 

100 . No master or mistress, journeyman, or other person 
exercising or employed in the trade or calling of a baker may make 
or bake any bread, rolls, or cakes of any sort or kind on a Sunday; 
and such persons may not after 1.30 p.m. on Sunday sell or oxpose for 
sale, nor permit nor suffer to be sold or exposed for sale, any bread, 
rolls, or cakes of any sort or kind, nor bake nor deliver, nor permit 
nor suffer to be baked or delivered, any meat, pudding, pie, tart, or 
victuals, nor in any other manner exercise the trade or calling of a 
baker or be engaged or employed in the business or occupation 
thereof, except so far as may be necessary in setting and superin¬ 
tending the sponge (l) to prepare the bread or dough for the 
following day’s baking. A baker may, however, deliver bakings to his 
customers on Sunday up to 1.30 p.m. A conviction for transgressing 
these regulations must take place within six days from the 
commission of the offence, and tho penalty varies from 10«. to 
40s., according to whether it is first, second, or third, or subse¬ 
quent offence. In default of payment and of sufficient distress 

the,offender may be imprisoned, with or without hard'labour, for 
periods varying from seven days to Che month, unless the whole of 


(51 & 52 Viet. c. 8 ), s. 5, and dated 17th May, 1888, 10 th October, 1001, and 
7 th Deeembftr, 1901. 

(e) Licensing Act, 1874 (37 & 38 Yict. c. 49), s. 14 ; Licensing Act, 1902 
(2 Edw. 7, c. 28), s. 9, now repealed by the Licensing (Consolidation) Act, 
1910 (10 Edw. 7 & 1 Geo. 5, c. 24), and re-enacted by ibid., b. 50 ( 2 ); see title 
Intoxioating Liquors. 

(/) See pp. 5—34, ante. 

(</) See pp. 35—43, ante; see, also, title Factories and Shops, Vol. XIV., 
pp. 458 et seq., as to bakehouses and use of underground premises for baking 
purposes 

(/<).” Geo. 4, o. cvi. (which applies to London), and 6 & 7 Will. 4, c. 37, in 
thisi-itlo together usually referred to as “the Broad Acts.” The stipendiary 
magistrate at East liana held that the London Act applied to wholesalo as well 
us retail transactions (see It. v. Apostles’ Bread Co. (1907), 42 L J. 651). 

(!) The Bil Is of Mortality were weekly returns of deaths issued in the 
parishes of the City of London and in certain adjacent parishes in Middlesex 
and Surrey. They were discontinued in 1842. 

(&) The. Bread Acts do not apply to broad baked in a private house for private 
consumption, or made otherwise than for sale. 

U) The word “sponge,” used in connection with baking, means tho*dough 
before it is kneadeu and formed, when full of globules of carbonic acid gas 
generated by the yeast or leaver • 
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the penaltycosta, and expenses be sooner paid (m). Anyone may SsOT - 2 
institute a prosecution, as the restrictions imposed by the Sunday Bread. 
Observation Prosecution Act, 1871 (n), do not apply to cases under 
the Bread Acts (o). 

101. A baker may make, and a seller of broad may sell or offer Componeni 
for sale, bread made of flour or meal of wheat, barley, rye, oats, parts of 
buckwheat, Indian corn, peas, beans, rice, or potatoes; with common braad * 
salt, pure water, eggs, milk, barm, leaven, potato, or other yeast, 
and mixed in such proportions as lie thinks fit(p). He is not 
allowed to use any other ingredient whatsoever, and if bo 
knowingly (q) uses any but the above-named ingredients, he, or any 
journeyman or servant offending, is liable to a ponalty not exceed¬ 
ing £10, and in default of payment to imprisonment (r). The 
justices may also order the offender’s name, place of abode, and 
offence to be advertised in a local newspaper, and may defray the 
expense of such publication out of the penalty (s). 

(m) Broad Act (London), 1822 (3 Geo. 4, o, ovi ), a. 16; Biead Act, 1836 
(6 & 7 Will. 4, c. 37), a 14. The hour 1.30 p.m. must ho ascertained according 
to Greonwieh time (Htatutos (Definition of Time) Act, 1880 (43 & 44 Viot. c. 91); 
and soe title Time. 

(n) 34 & 3d Viet c. 87, s. 1 . 

(o) It. v. Mead, [1902] 2 1C. B. 212. For restrictions against trading on Sundays, 
see, further, title Time Baking puddings, pies, and such like things, for 
dinner on Sunday, is not an offence against the Sunday Observance Act, 1677 
(29 Oar. 2, c. 7); but baking broad m the ordinary course of business is (It. v. 

Younger (1793), 6 Term Bop. 449 ; It. v. Cox (1759), 2 Burr. 785). A baker can 
commit but one offence on the same day by exercising his ordinary calling on 
a Hun day contrary to the Sunday Observance Act, 1677 (29 Car. 2, e. 7), and in 
a case where a baker had boon convicted under that Act on four charges of 
selling hot rolls on one Sunday, it was hold that only the first conviction was 
legal (Crcpps v. Dvrtler (1777), 2 Cowp. 640; 1 Smith, L.0., 11th ed., 651). 

(]>) Bread Act (London), 1822 (3 Geo. 4, c. cvi.), s. 2 ; Bread Act, 1836 [6 & 7 
Will. 4, o. 37), s. 2 . Mixing alum willi*broad was at one time specially inter¬ 
dicted by stat. (1796) 36 Goo. 3, c. 22 , s. 3, repealed by the Statute Law* 

Bevision Act, 1861 (24 & 25 Viet. c. 101 ), and is now inferentially forbidden 
by the above-mentioned sections iff the Bread Acts. As the addition oft alum, 
by covering tho use of inferior flour, may constitute a fraud on the purchaser, 
a prosecution will also lie under tho Sale of Food and Drugs Act* 1875 (38 & 

39 Viet. c. 63), s. 6 ; and, if evidence is available that the alum has been added 
in such quantities as to be injurious to health, proceedings may be taken under 
s. 3 of that Aot. An indictment will lie at common law for mixing alum with 
bread bo as to make it noxious, though, as in the case of a prosecution undor 
the Bread Acts, guilty knowledge on the part of the accused is an essential 
element ( R. v. Dixon (1814), 3 M. & S. 11; and see It. v. Treeve (1796), 2 blast, 

P. 0. 821). 

(q) To constitute an offence under the Broad Acts, guilty knowledge must be 
shown ( Core v. James (1871), L. B. 7 Q. B. 135). 

(r) Bread Act (London), 1822 (3 Geo. 4, c. cvi.), a. 10 ; Broad Act, 1836 
(6 & 7 Will. 4, o. 37), s. 8; soe Core v. James, supra, ptr Hannen, at 
p, 138: "The meaning of s. 8 is that if the baker knowingly uses any foi- 
bidden ingTOdiont he is liable to a penalty, and if his servant knowingly uses 
it the baker is responsible; but where there is an utter absence of knowledge, 
both upon the part of master and servant, it cannot be said that either of them 
uses the ingredient, for he does not know that it exists.” 

(s) Bread Act (London), 1822 (3 Geo. 4, c. cvi.), b. 10 ; Bread Act, 1836 
(6 & 7 Will. 4, c. 37), s. 8. As to advertising names of offenders, compare the 
Adulteration of Seeds Aot, 1869 (32 & 33 Viet. c. 112), s. 3; Weights and 
Measures Act, 1889 (52 & 53 Viet. o. 21), b. 14 ; Public Health (London) .Act, 

18£1 (54 & 55 Viet. o. 76), s. 47 (4); see also title Weights and Measures. 
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102. It is also an offence punishable by a penalty not exceeding 
1*20 for any person to put into any corn, meal, or flour intended 
for sale any foreign ingredient or mixture, or knowingly to 
sell or offer or expose for sale, either separately or mixed, any meal 
or flour of one sort of corn or grain as the meal or flour of any other 
sort of corn or grain ( t ). 

103 . Justices may by warrant authorise a search, at reasonable 
times in the daytime, on the premises of any miller, mealman, 
baker, or other person who shall grind 'grain, or dress or bolt 
meal or flour, or make bread for reward or sale, for the purpose of 
discovering and seizing any adulterated meal, flour, dough, or bread, 
or any mixture or ingredient intended to be used for the adulteration 
thereof. Any material seized is to be carried to the nearest resident 
justice with all convenient speed, and if the justice condemns it he 
may order the material to be disposed of as he thinks proper (a). 
An offender may be fined any sum not exceeding i‘10 for the fiist 
offence, with further penalties in case of a second or subsequent 
offence, and imprisonment in default of payment; and his name, 
place of abode, and occupation may bo advertised in a IocrI news¬ 
paper ( b). To obstruct any such search or seizure is also an offence 
punishable on conviction by a penalty not exceeding 110(c). 

104 . In addition to the statutory offence, a baker who sells 
bread containing noxious or unwholesome materials is guilty of an 
indictable misdemeanour at common law (d), for there is an infer¬ 
ence on the sale of bread, as of all food, that it is intended to be 
eaten by man ( e ). This inference may, of course, bo rebutted by 
evidence that the bread was sold or delivered for some other 
purpose. The addition of the noxious substance need not neces¬ 
sarily be the personal act of the baker, for he is, in this connection, 
answerable for the misdeeds of. his servant, if the servant was 
-.employed to use a material that might be dangerous (/). 

lOSL Bread made for sale either wholly or partially of peas or 
beans, or of any sort of corn or grain other than wheat, must he 
marked with a large letter M in Homan character ; but the use of 
potato yeast in bread made of the meal or flour of wheat does not 
bring the bread within this regulation. The penalty for breach is 
a sum not exceeding 10s. for every pound weight of unmarked 
bread made for sale, or sold, or exposed for sale (//). 


(<) Bread Act (Loudon), 1822 (3 Goo. 4, c. cvi.), s. 11 ; Broad Act, 1830 
(6 & 7 Will. 4, c. 37), a. 9. Prosecutions under the Bread Acts for adulteration 
are infrequent nowadays. 

(a) Bread Act (London), 1822 (3 Geo. 4, c. cvi.), s. 13; Bread Act, 1830 
(6 & f Will. 4, 0 . 37), s. 11. 

(i) Bread Act (London), 1822 (3 Goo. 4, c. cvi.), s. 14 ; Bread Act, 1836 
(6 & 7 Will. 4, c. 37), s. 12. 

(c) Bread Act (London), 1822 (3 Goo. 4, c. cvi.), s. 15; Bread Act, 1830 
(6 & 7 Will. 4, 0 . 37). s. 13. 

fd) R. v. Treeve (1796), 2 East, P. O. 821; R. v. Dixon (1814), 3 M. & S 11. 

fc) R. v. Dixon, supra, and see p 3, ante. 

(/) R. v. Diocon, supra. 

( 0 ) Bread Act (London), 1822 (3 Geo. 4, c. cvi.), s. 12 ; Bread Act, 183616 & 7 
Wat: 4 0 . 37), s. 10. 
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106. Bakers or sellers of bread may make or offer for salo bread 
made of such weight or size as they think fit (A), but whatever ie 
the weight or size of the loaf it can be sold only by weight (i), with 
one exception ( j). Selling by weight means such a selling as informs 
the purchaser exactly how much bread he gets for a curtain price (A - ). 
It is not legal to sell a 2 <i. loaf or a 6d. loaf by these designations 
without having regard to the weight of the loaf (l), or to sell a 
quartern loaf as such (in). 

A baker or seller of breqd w r ho sells or eausos to be sold bread 
otherwise than by weight is liable to a penalty not exceeding 40s. 
for every such offence (n), and he must, subject to a penalty of not 
less than 40s. and not more than A'5, use the avoirdupois weight 
of sixteen ounces to the pound (o). 

The bread must be actually weighed after baking and before 
sale(p). It is not obligatory upon the seller to weigh at the 
moment of sale, nor in the presence of the customer, unless requested 
by him so to do(^), but if the loaf is not weighed then or shoitly 
before, as bread soon loses weight, there will he a presumption that 
it is not being sold by weight (r). The weight of tho particular loaf 
or parcel of bread sold must he asceilained (.-?), but it is sufficient to 
ascertain that the weight is above the weight professed to lie sold, 
without ascertaining the exact weight (t). The fact of a loaf being 
deficient in weight is priind fane evidence that the bread has not 
been weighed, and throws upon the seller the burden of proving 


(A) Bread Act (Loudon), 1822 (3 Geo. 4, c. evi.), s. 3 ; Bread Act, 1836 (6 & 7 
Will. 4, c. 87), s. 3. 

(j) find., b. 4 of each Act. Tlio magistrate at East Ham Police Court held 
that the section, as regards London, applied to wholesale as well as retail 
transactions (see It. v. A jmlles' Bread Co. (1007), 42 L. J. Got). As to weights 
and inoasuios, see title Weights and Measures. 

(,;) See p. 51, post. 

(ie) Jones v. Hu stable (18G7), L. It.. 2 Q. B. 4G0 ; London County Council v. 
Bead (1899), 63 J. P v 775; Cox v. Bletnes, [1902] 1 K. B. 670. , 

(l) London County Council v. Bead, supra ; and see Hill v. Browning (1870), 
L. R. 5 Q. B. 453. 

(m) Jones v. Unstable, supra. ’ 

(n) Bread Act (London), 1822 (3 Geo. 4, c. cvi.), s. 4; Bread Act, 1836 (6 & 7 
Will. 4, c. 37), b. 4. 

(o) /bid., s. 5 of each Act. The penalty for a first offence may be reduced 
under the Summary -Jurisdiction Act, 1879 (42 & 43 Yict. c. 49),. s. 4; see title 
Magistrates. As to weights generally, see title Weights and Measures. 

( p) Jones v. Huxtalle, supra; Williams v. Deqgan (1867), 16 L. T. 492 ; Hill 
v. Browning, supra ; Maitmson v. Btngle i/(1908), 72 J. P. 346; and compare 
the Irish case of Slater v. Brewsters, [1905] 2 I. R. 258. It is not sufficient 
to weigh the dough before baking, and make an allowance for shrinkage or 
evaporation ; what must be weighod is bread, not dough. 

(</) B. v. Kennett (1869), L. It. 4 Q. B. 565; and see Cox v. Bleines, supra, 
per Lord Axverstone, 0. J., at p. 673. 

(r) Jones v. Unstable, supra. 

\s) Welch v. Cutler (1905), 69 J. P. 149. In this case 2-lb. loaves had been 
weighed three at a time, and it was proved that each batch weighed 6 lbs. 
One of the loaves was found after sale to be half an ounce deficient. It was 
held that the weighing was not sufficient. 

(t) Cox v. Bleines, supra; Bridge v. Passman (1903), 68 J. P. 129 ; Houghton v. 
Buxton (1907), 24 T. L. R. 200. The Aots are not meant to provent people 
getting overweight ( Blaekledge tfc Sons, Ltd. v. Bolshaw (1908), 72 J. P. 383). ’ 
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that tbe bread was in fact weighed (a). The weighing mast be made 
in view of the salo of the bread as of a particular weight: it is not 
sufficient, for instance, to weigh a loaf to see that it weighs at least 
If lbs., and then to sell it as a 2-lb. loaf ( b). 

107 . Every baker or seller of bread must provide in a conspicuous 
part of his shop, on or near the counter, a beam and scales with 
proper weights, or'other sufficient balance, in order that all bread 
there Bold may be weighed in the presence of the purchaser (c). As 
the Bread Acts do not impose any penalty for an infringement of 
this provision, a neglect in this respect can only be punished as an 
indictable misdemeanour, and not summarily (</). 

Using false weighing instruments may be punishable by a fino 
not exceeding £5 (e). 

108 . Every baler or seller of bread, and every journeyman, 
servant, or other person employed by such baker or seller of bread, 
who shall convey or carry out bread for sale in and from any cart 
or other carriage (j), must he provided with and constantly carry in 
such cart or other carriage a correct weighing instrument (</), in 
order that all bread sold by him may be weighed in the presence of 
the purchaser, if the purchaser requests that the bread shall be so 
weighed. If this requiieinent is neglected, or if the weights are 
deficient, or if there is a refusal to weigh the bread on request made 
by or on behalf of the purchaser, the baker or seller of bread 
will be liable to a penalty not exceeding £5 for every offence (h). 


(fj) Mitt an v. Trike (1809), 20 L. T. 503 ; li. v. Kenndt (1809), L. Ii. 4 Q. B. 
505. 

(h) Evans v. Jones (1908), 72 J. I 1 . 481. 

(rj Bread Act (London), 1822 (8 Geo. 4, o. cvi.). s. 8; Broad Act, 1830 (0 & 7 
"Will. 4, c. 37), 8. 0. • 

(rt) It. v. Smith (1894), 58 J. P. 445; Bee also Tyler v. Newman (1908), 72 
J. P. (Journal) 307, a case boforo justices. But compare R. v. Kingsby (1851), 
3.5 «[. P. 65, where it was held that the*penalty imposed by the Bread Act, 
1836 (6 & 7 Will. 4, c. 37), s. 7 (nee note (A), tu/ra), might be applied to an 
oll’enco against s. 6 of the same Act for refusing to weigh in the presence 
of the customer. 

(c) Bread Act (London), 1822 (3 Geo. 4, c. cvi.), s. 8; Bread Act, 1836 (6 & 7 
Will. 4, c. 37), 8. 0. Prosecutions may also be instituted under the Acta relating 
to weights and measures ; see title Weights and Measures. 

(/) In the Bread Act (London!, 1822 (3 Goo. 4, c. cvi.), which applies only 
to the metropolis (see p. 46, ante), the cart or other carriage aimed at by this 
provision is specially limited to those “ drawn by a horse, mule, or ass ; so, 
in London, sale from a handcart, tricycle cart, or motor car will not be within 
the obligation as to carrying scales and weights. 

(g) The expression “ weighing instrument ” includes scales, with the weights 
belonging thereto, scale-beams, balances, spring balances, steelyards, weighing 
mftchmcw, and other instruments for weighing (Weights and Measures Act, 
1889 (52 & 53 Yict. c. 21), s. 35); and see Weights and Measures Act, 1904 
(4 Edw. 7, c. 2$), s. io), and title Weights and Measures. 

(A) Bread Act (London), 1822 (3 Geo. 4, c. cvi.), s. 9; Bread Act, 1836 
6 & 7 Will. 4, c. 37), s. 7 ; as amended by the Weights and Measures Act, 1889 
,52 & 53 Viet. c. 21), s. 32, and the Weights and Measures Act, 1904 (4 Edw. 7, 
c. 28), s. 11. The amendment made by the Weights and Measures Act, 1889 
(62 & 53 Viet. c. 21), s. 32, only applies to a refusal to weigh on request 
(Copeland v. Walker (1891), 55 J. P. 809). The sections do not apply to delivery 
by basket (Robinson v. Cliff (1876), 1 Ex. D. 294, per DENMAN, J., at j. 298. 
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The master, and not the servant, is liable under this provision, 
which does not relieve the baker or seller of bread from his duty to 
sell by weight, and actually to weigh the bread before sale(i), the 
object of the provision being to ensure that there may be a second 
weighing on delivery to the purchaser, if it is required by him. 

If bread has been actually purchased at the baker’s or seller’s 
shop, and the loaves are weighed in the customer’s presence and 
appropriated to the contract, and then, at the customer’s request 
and to oblige him, sent in a cart to his house, it is not necessary 
that the cart should be provided with a weighing instrument (/c). 

But if the sale is not completed at the shop, as where a baker 
receives an order for bread, which he selects and weighs in tho 
shop, and then sends out in a cart to the customer, the cart must 
carry the necessary scales and weights, as the object of the enact¬ 
ment is that the customer shall be afforded an opportunity of 
seeing the bread woighed (?). 

109 . The only exception to the rule requiring bread to he sold 
by weight and not by denomination or value, is that a baker or 
seller of broad may sell bread usually sold under the denomination 
of French or fancy bread or rolls, without previously weighing 
it(m). The word “ usually ” relates to tho time of sale and not to 
the date of the passing of the Act («/). 


Bran well, B., in this case, discussed the effect oi tho Bi cad Act, 1836 (6 & 
7 Will. 4, o. 37), S3. 6, 7 : he said that the Bread Act, 1836 (6 & 7 Will. 4, c. 37), 
e. 6, relates to bakers who keep shops, the earliei part of a. 7 relates to hawkeis 
only, and tho penal part of s. 7 applies to offences under both ns fi and 7. But 
compare It. v. Smith (1894), 58 J. 1\ 445, where it was held that the Bread Act 
(London), 1822 (3 Geo. 4, c. c\i.), s. 9, could not bo extended to provido a 
penalty for an offence under s. 8 of that Act; and see p. 50, ante, and R. v. 
Kmgsby (1851), 15 J. P. 6<>, cited in note (d) thereon 

(t) See p. 49, ante. • 

(k) Daniel v. Whitfield (1885), 15 Q. B. T). 408. The bread is not then carried 
out or dolivered by the vendor as “such baker or seller of Liead” ; the 
and appropriation lias taken ploco at tho shop, and the subsequent delivaiy is 
merely a matter of favour to a customer. 

(l) Robinson v. Cliff (1876), 1 Ex. 1). 294; Ridgway v. Ward (1884), 14 
Q. B. D. 110. In the earlier case Bbamwell, B., said, at p. 297, that no baker 
could safely deliver even one loaf without being provided with weights and 
scales at the time of delivery, even though the loaf had been weighed at tho 
time of sale. 

(m) Bread Act (London), 1822 (3 Geo. 4, c. cvi.), s. 4; Bread Act, 1836 
(6 & 7 Will. 4, o. 37), s. 4. Any bread now or hereafter usually denominated 
Erench or fancy broad or rolls is within the exception, whether it was so 
known and sold in 1822 or 1836 respectively or not. On the other hand, tho 
exception does not include bread, which, though usually sold as fancy bread at 
the date of the passing of either Act, does not at the time of the alleged offence 
come within that designation (R. v. I rood (1869), L. B. 4 Q, 13. 559). There 
has been some doubt felt as to what is the exact position of the law on‘the 
construction of the word “ usually ” in the Bread Acte, but a careful considoia- 
tion of the reported cases supports the proposition given in the text. It. v. 
Wood, supra, is an express decision that the proper test iB what is known as 
fancy broad at the time of the transaction which is called in question. 
Hannen, J., however, delivered a strong dissenting judgment [ibid., at p. 563), 
in which he expi essed the, perhaps, more logical view that tho exception 
related only to bread usually sold as fancy bread etc. at the time of the passing 
of the Act and in the subsequent case of Aerated Bread Co. v. Gregg (1873), 
L. R % 8 Q. B. 355, Blackburn and Archibald, JJ-, distinctly expressed their 
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To come within the exception, the bread must be something that 
is not ordinary bread; it must be an article either of exceptional 
quality or of a different shape and appearance from ordinary bread, 
and must be of such a nature that a purchaser can see at a glance 
that it is not the ordinary loaf of commerce (it). 

When, however, a customer asks for bread by weight the baker is 
bound to sell by weight, whether the broad is ordinary or French 
or fancy bread (o).’ 

110 . A person resisting or making forcible opposition against 
any person employed in the due execution of either of the 
Bread Acts is liable to a penalty not exceeding £10 for every 
offence (]>). All penalties under the Acts may be levied by distress, 
with imprisonment in default for not more than one calendar month, 
with or without hard labour, unless otherwise directed by the Acts, 
or until the money be sooner paid ( q). Half of any penalty may be 
given to the informer or person suing for and recovering the same (r), 
and the other half (or the whole if there be no informer) goes to the 
relief of the county or borough rate, as the case may be (s). 

No person may be convicted under the Acts unless the com¬ 
plaint is made within forty-eight hours after the commission 
of the offence, or within such reasonable time as to the justice or 
justices shall seem lit, except in cases of perjury (t), and no person 


concurrence with this view: 11. v. Wood (1809), L. It 4 Q. B. 559, was nut, 
however, overruled, and not expiessly dissented from, tho point decided in that 
case not coming directly in question, and it must therefore he legaided us 
expressing the existing law on tho point; see the judgment of Wills, J., in 
I". V. /tread Co. v. Stubbs (18%), CIO J. 1>. 424. 

( n ) See Aerated Bread Co. v. t freyg (INTdj, L. It. 8 Q,. B. 355. Loaves made 
of the same material as ordinary Ltead hut halted sepa lately, and not in a 
hatch, are not French or fancy bread, nor does the fact that the bread is 
made by an improved process or .with yeast of a superior quality ( V. V. 
Bread Co. v. Stubbs, suma) make the loaf fancy bread, it must be something 
which to the eye is distinctly different from, and not liable to be confounded 
with, ordmai y household bread by tlioso vtho do not know the intricacies of tho 
trade (ibid., per Wills, J., at p. 425) In giving judgment in Aerated Bnad 
Co. v. Ureyg, supra, Quain, J., said that the bread intended to he excepted from 
the iieeesiSity of weighing was bread made in small quantities in small shapes, 
either long' rolls or rouud rolls or “ crescents ” ; see also Bailey v. Harsh y, [1909] 
2 K. B. 610, whore it was held that it was not essential that tho bread should 
differ in quality fiom ordinary bread, if sold in a shape and size unmistakably 
different from.an ordinary loaf The object of the Broad Acts was to liberate 
the trade from the restrictions of the now repealed Assizo Act (date uncertain), 
and to leave the bakor at liberty to make bread of any size and shape he pleases, 
and to charge his own price for it. But in order to protect the customer from 
imposition the Bread Acts require the baker to sell by weight. He cannot sell 
at so much per loaf; he must sell at so much per pound, and the customer is to 
have so many pounds of bioad, unless he chooses to have an article of excep¬ 
tion quality, something that is not ordinary bread; and if ho buys that, the 
baker is at liberty to soil it without reference to its weight (It. v. Wood, supra, 
per Lusk, J., at p. 562). 

(o) Ji. v. Kennett (1808). L. It. 4 Q. B. 505. 

(p) Bread Act (London), 1822 (3 Goo. 4, c. cvi.), s. 18; Bioad Act, 1830 
(6 & 7 Will. 4, o. 37), s. 16. 

(q) Hid., s. 19 and s. 17 respectively. 

(r) Ibid., 88. 19, 32 and ss. 17, 32 respectively. 

Ibid., 8. 32 and s. 32 respectively. ' 

Ibid,, &• 31 and s. 31 respectively. 
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convicted under either Act can be prosecuted for the same offence 
under any other law (a). , 

An appeal against a conviction lies to the next court of quarter 
sessions (b). 

111 . If any person who makes hi ead for sale, after being convicted 
of an offence under the Bread Acts and paying the penalty, 
proves that the offence was occasioned by or through the wilful 
act, neglect, or default of any journeyman or servant employed 
by him, such journeyman or servant may be ordeied to make 
immediate payment to his master of such reasonable sum of 
money, as or by way of recompense, as the justices may think 
proper, and in default of payment may be imprisoned with hard 
labour for any term not exceeding one calendar month (<■). 

112 . No miller, meahnun, or baker may act as a justice of the 
peace in any matter arising under the Bread Acts, undei a penalty 
of £ 100, which may be recovered by a common informer (d). 

113 . The Bread Acts do not appoint any particular person or 
local authority to enfoiee their provisions, therefore proceedings 
thereunder must be laken by some individual who is either an 
aggrieved person or acts as a common informer. A local authority, 
being a corporate, body, cannot sue as common informer for a 
penalty imposed by either Act (<?). 

Sect. 8. — Butter, Cheese, and Margarine. 

114 . The statutes dealing with the manufacture, importation, 

and marketing of substitutes for butter and cheese are somewhat 
complicated and inter-relating, and in order to avoid repetition 
the various provisions are grouped together in the present section, 
which deals with the laws specially relating to butter, cheese, 
milk-blended butter, margarine, aad margarine-cheese, and to 
premises where any of these substances are manufactuicd, or dealt 
in by w T ay of trade. , a * 

Sub-Sect. 1 .—Definitions (/). 

» 

115 . The word “ butter ” means the substance usually known 
as butter, made exclusively from milk or cream, or both, with or 
without salt or other preservative, and with or without the addition 
of colouring matter (jj). 

116 . The term “ butter factory ” means any premises on which 
by way of trade butter is blended, reworked, or subjected to any 
other treatment, but not so as to cease to be butter ( h ). 


(a) Bread Act (London), 1822 (3 Geo. 4, o. cvi.), s. 31; Bread Act, 1836 (6 7 

Will. 4, c. 37), s. 31. 

(b) Hid., s. 27 and b. 25 respectively. 

(c) Ibid., b. 15 and s. 13 respectively. 

(d) Ibid., b. 17 and s. 15 respectively. As to courts of summary juriwliclion 
and appeals therofrom, see title Magistrates. 

! e) See Si. Leonard’s, Shoredttch, Guardians v. Franldin (1878), 12 J. P. *27. 
f) For other definitions, Bee see pp. 5 et seg., ante, 
g) Margarine Act, 1887 (50 & 51 Yict. c. 29), a. 3. 

(A) Butter and Margarine Act, 1907 (7 Edw. 7, c. 21), ». 1 (1) (a). 


Sect. 2, 

Bread. 

Appeal. 

Liability of 
servants. 


Inteicbteri 
paity may 
not ad¬ 
judicate 

Enfiiimiuut 
of Biead 
Acts. 


Special Acts 
relating to 
butter etc. 


11 Butter.” 


•‘Baiter 

factoij.” 
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Sect, 8 . 117. The expression “ cheese ” means the substance usually 

Butter, .known as cheese, containing no fat derived otherwise than from 
Cheese, and milk (?). 

Maigann jrjg The expression “ margarine " means any article of food, 
‘Cheese. whether mixed with butter or not, which resembles butter and is 
‘Margarine ’ n0 £ milk-blended butter (A). 


“ Margarine- 
cheese ” 


119. The expression “ margarine-cheese ” means any substance, 
whether compound or otherwise, which, is prepared in imitation of 
cheese, and which contains fat not derived from milk (/). 


“Milk- 120. “ Milk-blended bnttor ” is any mixture produced by mixing 

blended an( ] y ending butter with milk or cream other than condensed milk 

bUttOl't y \ 

or cream (m). 

Sub-Sect. 2.— Standard of Purity. 


Power to 121 . The Board of Agriculture and Fisheries ( n ) may, after 

make such inquiry as they deem necessary, make regulations for deter- 

regu ations. mining what deficiency in any of the normal constituents of 
genuine butter or cheese, or what addition of extraneous matter 
or proportion of water, in any sample of buttor or cheese, or what 
proportion of any milk-solid other than milk-fat in any sample of 
butter or millc-blcnded butter, shall for the purposes of the Sale of 
Food and Drugs Acts (o) raise a presumption, until the contrary is 
proved, that the butter, cheese, or milk-blended butter is not 
genuine or is injurious to health (p), and an analyst must have 
regard to such regulations in certifying the result of an analysis 
under those Acts (q). 


Limits of 122. When the proportion of water in a sample of butter exceeds 

moist me. ig p er cent., it will bo presumed, until the contrary is proved, that 
the butter is not genuine by reason of the excesBivo amount of 
water therein (a). 


(i) Sale of Food and Dings Act, 1899 (82 & G3 Viot. c. 51), s. 25. 

(/-) Butter and Margin no Act, 1907 (7 Edw. 7, c. 21), a. 13 (1). In Bayley 
v. Peartts, Gunston , and Tee, Lid. (1902), 66 J. P. 790, it was held that a mixture 
of buttor and fresh milk was not margarine. Such a mixture will now come 
within tho definition of imik-blonded butter. As to the definition of margarine 
given in the now repealed portion of tho Margarine Act, 1887 (50 & 51 Viet. c. 29), 
s. 3, compare* Burton tfc Eons v. Matt muon (1902), 66 J. P. 628, followed in Roberts 
v. Leeming (1905), 69 J. P. 417. A substance made entirely from vegetable 
products m imitation of butler is “margarine,” and must be sold as such 
(Wilkinson v. Alton (1908), 24 T. L. R. 528). 

(?) Sale of Food and Diugs Act, 1899 (62 & 63 Viet. c. 51), s. 25. 

(m) Buttor and Margarine Act, 1907 (7 Edw. 7. c. 21), s. 1 (1) (b). 

(t?) Sale of Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), s. 4 (1); Board of 
Agriculture and Fisheries Act, 1903 (3 Edw. 7, c. 31). 
to) For an enumeration of these Acts, see note (5), p. 3, ante. 

(p) As to the operation of the Sale of Food and Drugs Act, 1875 (38 & 39 
Viet. O. 63), s. 6, see pn. 18 et seg., ante. 

(?) Sale of Food and I hugs Act, 1899 (62 & 63 Viot. c. 51), s. 4 (1); Butter and 
Margarine Act, 1907 (7 Edw. 7, e. 21), s. 6. Any such regulations must bo 
notified in the London and Edinburgh Gazettes, and made known in BUch manner 
as the Board directs (Sale of Food and Drugs Act, 1899 (62 & 63 Viet. o. 51), 
a, 4 (2)). * 

* Sale of Butter Begulutiona, 1902. The fact that a sample falls beneath or 
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If any butter which, when prepared for sale or consign' Sect. 3, 

mont, contains more than 16 per cent, of water, is in any butter* Butt&r, 
factory (b), or if any margarine which, when pro;wed for sale or Cheese, and 
consignment, contains more than l(i per cent, of water, is in any Margarine. 
margarine factory, or if any such butter or margai ino is consigned i„ butter or 
from a butter factory or margarine factory, the occupier of the margarine 
factory or the consignor, as the case may lie, is (whether the excess of ! ,re P ared tor 
moisture is due to adulteration or not) guilty of an offence, unless sao ' 
he proves to the satisfaction of the court that the butter or 
margarine was not made, blended, reworked, nor treated in the 
factory (c). 

Any person who manufactures, soils, or exposes or offers for inmiik- 
salo, or has in his possession for the purposo of sale, any milk- blended 
blended butter which contains more than 21 per cent, of water, is buWcr 
guilty of an offence (d). 

123. It is unlawful to manufacture, sell, expose for sale, or Uniter fat in 
import any margarine, the fat of which contains more than maigarmp 
10 per cent, of butter fat (e). 

Sun-S ect. ?>.—Importation. 

124. It is an offence to import into the United Kingdom the imported 
following articles: (1) Any margarine or margarine-cheese, except ftlUcle8 mmt 
in packages conspicuously marked “ Margarine ” or “ Margarine- be marke,i 
cheese,” as the case may require (f) ; (2) butter containing more 

than 16 per cent, of water; (3) margarine containing more than 
3 6 per cent, of water, or more than 10 per cent, of butter fat; 

(4) milk-blended butter containing more than 21 per cent, of water; 

(5) milk-blonded butter, except in packages conspicuously marked 
with a name approved by the board of Agriculture and Fisheries (<;); 
and (6) butter, margarine, or milk-blended butter which contains any 
prohibited preservative, or an amount of a preservative in excess * 
of the allowed limit (/t). 

Where an importer (?) is corfvicted summarily (k) of any such Penalty 
offence the Commissioners of Customs may elect that instead of the 
prescribed penalty (Z) the maximum fine shall be a fine equu’l to the 


exceeds the standard is not conclusive evidence of adulteration or that it is 
genuine. No regulations have yet been made as to the proportion of milk- 
solids other than xnilk-fat in a sample of butter or milk-blomled lmttor. 

!i) For definition, soe p. 53, ante. 

'c) Butter and Margarine Act, 190' (7 Edw. 7, c. 21), s. 4 (I). 

'<!) Ibid., s. 4(2). 

Sale of Food and Drugs Act, 1899 (02 & 63 Viet. c. 51), s. 8. The 
defence of purchase as butter with a wananty is available {ibid.), as to which 
see pp. 25 ft seq., ante. As to penalties, see p. 62, post. ( 

(/) As to marking, soe pp 56 ct seq., post. The marking must bo on the package 
itself and not on an attached Jubel (Sale of Food and Drugs Act, 1899 (62 & 63 
Viet. o. 51), s. 6 (1)). 

(g) As to approved names, see p. 57, post. 

(A) These limits are to be fixed by regulations. As to preservatives, see 
p. 60 , oosf. 

ft) For definition of “ importer,” see p. 6, ante. 

\k) There is no right of appoal to quarter sessions (A v. Otto Mousted, Ltd., 
[1906] 2 IC. B. 456). 

(I) See p. 62, post. 
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Sect. s. value of the goods imported bearing the same mark or description, 
Btftter, <o bo estimated and taken according to the rate and price for which 
Cheese, and goods of the like kind, but of the best quality, were sold at or about 
M argar ine. tixno of the importation (in). 

Prosecutions 125. Prosecutions for these particular offences can only be under¬ 
and evidence, taken by the Commissioners of Customs ( n ), and in any proceed¬ 
ings the certificate' (<>) of the principal chemist of the Government 
laboratories, or, if the person who mad§ the analysis be called as 
a witness, the evidence of that person, that an imported substance 
is margarine or milk-blended butter raises a presumption, until 
the contrary is proved, that the substance is margarine or milk- 
blended butter. The defendant cannot require the actual analyst 
to be called as a witness unless he has at least threo clear days (p) 
before the return day given notice to the prosecutor that he 
requires his attendance, and has deposited with the prosecutor a 
sum sufficient to cover the reasonable costs and expenses of tho 
witness’s attendance. The defendant, if he be convicted, must pay 
these costs and expenses (q). 

12 6. Samples may be taken in manner provided by the Sale of 
Pood and Drugs Act, 1899 (?), and. if the principal chemist 
certifies a sample to be margarine or milk-blended butter, the Com¬ 
missioners of Customs must, upon receiving ibe certificate, forthwith 
notify Ibe importer thereof (#). It would seem that a warranty 
cannot be relied on as a defence to proceedings in respoct of any of 
those offences ( t ). 

Suh-Rkot. 4.- Marking. 

Regulations 127- Every person dealing in margarine or margarine-cheeso, 
as to marking whether wholesale or retail, whether as manufacturer, importer, or 
margarine^ ag cons jg nor or consignee, or* as commission agent or otherwise, 
njust conform to the following regulations :—• 

Every package, whether open or closed, and containing 
margarine or margarine-cheese (a), must be branded or durably 
marked." margarine ” or “ margarine-cheese,” as the case requires, 
on the top, bottom, and sides of the package itself (h), in printed 


Sampler. 


Warranty. 


H Sale of Pood and Drugs Act, 1S99 (62 & 63 Viet. c. 51), s. 1 (1), as extended 
and varied by the butter and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 5 (1), (2). 

(w) Salo of Food and Drugs Act, 1899 (62 & 63 Yict. c. 51), s. 1 (2) ; see 
pp. 29—34, ante, as to prosecutions and penalties generally, and the liability to 
imprisonment. 

[o) Tins certificate need not follow the form proscribed by the Sale of Food 

and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. 18 and Schedule (Foot v. Findlay, 
[1909] 1 K. B. 1). ** 

(p) For the meaning of “ clear days,” see title Time. 

! q) butter and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 6 (3). 

T) See pp. 12 rt mq., ante. ' ' ' 

*) Butter and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 5 (4). 
t) See Kelly v. LonMaledt Co., [1906] 2 K. B. 486. 

(a) It would seom that the provisions dealing with packages apply only to 
wholesale transactions, and the later provisions as to wrappers to retail sales 
see Btschop y. Toler (1895), 73 L. T. 402. . ’ 

*(b) It is not sufficient if the brand or mark is solely on a label, ticket, or other 
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capital letters not less than three-quarters of an inch square; and seot.s. 

if such margarine or margarine-cheese is exposed for sale (c) by Butter, 

retail (d), there must be attached to each parcel (<>) thereof so Cheese, and 
exposed, and in such manner as to be clearly visiblo to the pur- ^ ar Sarin0« 
chaser, a label marked in printed capital letters, not less than one 
and a half inches square, “ margarine ” or “ margarine cheese.” 

A person selling either article by retail save in a package so duly Retail sales, 
branded or durably marked must in every case deliver the same to 
the purchaser in a papei; wrapper (/), on which is printed in 
capital block letters not less than half an inch long and distinctly 
legible, the word “ margarine ” or the words “ margarine-cheese.” 

No other printed matter must appear on the wrapper (</). 

128. If in any wrapper inclosing margarine, or on any package Amoved 
containing margarine, or on any label attached to a parcel of 
margarine, or in any advertisement or invoice of margarine, a person 
dealing in margarine describes it by any name other than either 
“ margarine,” or a name combining the word “ margarine ” with 
a fancy or other descriptive name approved by the Board of 
Agriculture and Fisherh s and printed in type not larger than and in 
the same colour as the word “ margarine,” he commits an offence (Ji). 

The Board is not to approve a name for use in connection with 
margarine if it refers to or is suggestive of butter or anything 
connected with the dairy interest (i). 


thing attached to the package (Salo of I%od and Drugs Act, 1899 (G2 & 63 Viet, 
c. 51), r. 6 (1). 

(c) If the article is concealed in such a way as not to be visible to a customer 
in the shop, it is not exposed foi sale (Crane v. Lawrenre (1890), 25 Q. B. I). 152) ; 
but it is not sufficient to ineielv cover it. with paper. “ Exposed for sale ” is not 
Limited to mean only “ exposed for view ” ( Wheat v Brown, [ 1892] 1 Q. B. 418). 

(di This does not apply to a sale at an eating-house or refreshment, room for 
consumption on the premises (Mooie v. l’cuice's Lhumy and Be/rcshment Booms, 
[1895] 2 Q. B. 657). 

(e) As to the meaning of “ parcel,’’see Parkinson v. McNair (1905), 69 J. 1*. 
399 ; May Hire v. Porter, [1905] 2 I. It. 147; McNair v. Iloran (1904), 68 Jf. P. 
518; IHsdiop v. Toler (1895), 73 L. T. 402. 

(/) The wrapper intonded is presumably the outor wrapper if thoieure more 
than one. In 11 orld’s Tea (to. v. Gardner (1895), 59 J. I*. 358, it was held that 
to wrap a duly marked parcel of margarine in a second wrapper so as to conceal 
the marked wrapper, before delivery to a purchaser, was not an offence, but 
see per Lord Bussell of Killowkn, O.J., and Cave, J., in JJi§chop v. Toler, 
supra. As to the meaning of wiappor,” see ibid. 

(y) Margarine Act, 1S87 (50 & 51 Viet. c. 29), s. 6; Sale of Food and Drugs 
Act, 1899 (62 & 63 Viet. c. 51), ss. 5, 6. The decisions in Fyfc v. M'Lavyhhn 
(1893), 1 Adam, 74, and World's Tea Co. v. Gardner , supra, are superseded by 
these provisions so far as they relate to the manner of marking. Margarine- 
cheese sold or dealt in otherwise than by retail may be itself conspicuously 
branded with the words “ margarine-chceso ” instead of being sold in a branded 
or marked package [Sale of Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), s. 5). 

(h) Butter and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 8. It was held in 
IFtfZtawia v. Baker, [1910] W. N. 280, that this section, which dealt with what 
might be printed “in” the wrapper, had not by implication repealed the pro¬ 
vision of the Eood and Drugs Act, 1899 (62 & 63 Viet. c. 51), a. 6 (2), that the 
word “margarine” and no other printed matter should appear “ on ” the wrapper. 

(t) Butter and Margarine Act, 1907 (7 Edw. 7, o. 21), s. 10. See, as to fancy 
names before 1907, Tanner v. Dybull (1906), 94 L. T. 539; Kceloma Dairy Co, v. 
Jones (1906), 70 J. P. 533. 
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Sect. 8. 129. An officer authorised to take samples (k) under the Sale of 

Blitter, .Food and Drugs Act, 1875 (l), may, without going through the 
Cheese, and form of purchase provided by that Act (m), but otherwise acting in 
M argar ine. a jj re Bpects in accordance with the provisions thereof as to dealing 
Samples. with samples (n), take for the purposes of analysis samples of any 
butter or cheese, or substances purporting to be butter or cheese, 
which are exposed for sale and are not properly marked 
“ margarine ” or “ margarine-cheese ” (o) ; and any such substance 
not being so marked is to be presumed to be exposed for sale as 
butter or cheese ( p ) 

Sub-Sect. 5.— Consignment$. 

Goods in 130. All margarine, margarine-cheese, and milk-blended butter, 

transit. whenever forwarded by any public conveyance, must be duly 
consigned as margarine or margarine-cheese, or in the case 
of milk-blended butter under the name approved by the Board 
of Agriculture and Fisheries ( q ). Any officer of Customs or Inland 
Revenue or any medical officer of health, inspector of nuisances, 
inspector of weights and measures (except in the administrative 
county of London (r)), or police constable, authorised under the Sale 
of Food and Drugs Act, 187 5 (.•>■), to procure Bamples for analysis, 
may, if he has reason to believe that the above provision is 
being infringed, examine and take samples (a) from any package, 
and ascertain, if necessary by submitting the sample to be 
analysed, whether an offence has been committed (ft). The person 
taking the sample must for ward *by registered parcel, or otherwise, 
a portion of the sample marked, and sealed, or fastened up, to 
the consignor if his name and address appear on the package 
containing the article sampled (e). 

Sub-Se^t. 6.— Factories. 

Registratftm 131. Every manufactory of margarine or margarme-ch&eso, 
of premies. ^ n( j an y premises wherein the business of a wholesale dealer in 
margarine or margarine-cheese is carried on, and every butter 
factory (d), and any premises on which there is manufactured any 


Ui) As to authorised olhcers, see pp. 12, 13, ante. 

\l) 38 & 3'J Yict. c. 63. 

fm) See p. 13, ante. 

fn) See p. 15, ante. 

to) For the marking requirements, see p. 5(5, ante. 

(p) Margarine Act, 1887 (50 & 51 Viet. o. 20), s. 10; Sale of Food and Drugs 
Act, 1899 (62 & 63 Viet. c. 51), s. 5. 

(q) See p. 55, ante; see also p. 61 , post. 

(r) Butter and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 12. 

y) 38 & 39 Viet c. 63), s. 13 ; see p. 12, ante. 

(a) As to taking samples and submission for analysis, see pp. 12 et seq., ante. 

(ft) Margarine Act, 18S7 (50 & 51 Viet. e. 29), s. 8, as varied and extended by 
the Sale of Food and Drugs Act, 1899 (62 & 63 Viet. o. 61), 8. 5, and the Butter 
and Margarine Act, 1907 (7 Edw. 7, c. 21), ss. 9 (3), 12. There is a like power 
to take samples in the case of imported substances {ibid.; and see pp. 12—16, 
ante). 

(c) Sale Of Food and Drugs Act, 1899 (62 & 63 Viet. c. 61), s. 10. As to 
pealing with samples generally, see p. 15, ante. * 

id) For definition of “ butter factory," see p. 53, ante 
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milk-blended butter or on which there is carried on the business of timer, 
a wholesale dealer in milk-blended butter, must be registered, by * Batter, 
the owner or occupier thereof, with the local autlioi Tty (r) frQm Cheese, and 
time to time in such manner as the Local Government Board Margarine, 
may direct(/), and every such owner or occupier carrying on such 
manufacture in a manufactory, and every such wholesale dealer 
carrying on a business in premises, not duly registered, commits 
an offunce (g). The fact of registration must be forthwith notified 
by the local authority to the Board of Agriculture and Fisheries ( h ). 

132. Premises must not be used as a butter factory if they form Restrictions 
part of, or communicate otherwise than by a public street or road use. 
with, any other premises which are required to he registered undor 

the Sale of Food and Drugs Acts, 1875 to 1907 (<)• If any premises 
are so used the occupier thereof will be guilty of an olleivuj {k), and 
the local authority (/) must remove tho promises from t.ho register 
of butter factories kept by them {in). 

133. Every occupier of a manufactory of margarine or margarine- Occupier to 
cheese or milk-blended butter, and every wholesale dealer in such keep register, 
substances, must keep a register showing the quantity and destina¬ 
tion of each consignment of such substances sent out from his 
manufactory or place of business, which register must be open to the 
inspection of any officer of the Board of Agriculture and Fisheries. 

Failure to keep a registor, or to produce it when required by such 
officer, or to keep it posted up to date, or the wilful making of an 
entry false in any particular, or a fraudulent omission to enter 
any required particular, will render the offender liable on summary 
conviction to a hue not exceeding £10 for the first offence, and not 
exceeding £50 for any subsequent offence (a). 


(e) For definition of “ local authority,” see p 0, ante. 

{/) For regulations as to registration of manufactories of margarine or 
margarine-cheese, and of premises of wholesale dealers in those articles, so® 
Order of Local Government Board a# to Registration of Margarine Factories 
etc., dated 2Gth February, 1900 (Statutory Rules and Orders Revised, 
Vol. I., Adulteration, p. 11). For regulations as to registration of butter 
factories, manufactories of inilk-blondod butter, and of premisos of wholesale 
dealers in milk-blended butter, see Order of Local Government Board, dated 
28th December, 1907 (Statutory Rules and Orders, 1907, j>. 1). 

(</) Margarine Act, 1887 (50 & 61 Viet. c. 29), s. 9, as extended by Sale of 
Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), s. 7 (1), and Butter and 
Margarine Act, 1907 (7 Edw. 7, c. 2D, s. 1 (1). For penalties, seo p. 62, post. 
(A) Sale of Food and Drugs Act, 1 HOD (02 & 63 Viet. c. 61), s. 7 (6). 

(t) As to what Acts are included, see p. 3, ante. 

i k) As to penalties etc., see p. 62, post. 

1) For definition of local authority, see p. 6, ante. 

m) Butter aud Margarine Act, 1907 (7 Edw. 7, c. 21), s. 1 (3). This 
)-section does not apply to premises which on 1st January, 1907, were being 
used as a butter factoiy and formed part of or communicated with premises 
which were then registered under the Sale of Food and Drugs Act, 1899 
(62 & 63 Viet. c. 61), if and so long as the Board of Agriculture and Fisheries so 
direct (i l>id.). For resist lation, see infra. 

(n) Safe of Food and Drugs Act, 1899 (62 & 63 Viet. c. 61), s. 7 (1), (3); 
Butter and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 1 (2). For imprisonment 
in addition to a peualty, see p. 33, ante ; as to penalties for obstructing or 
impeding an officer, bog p. 33, ante. The power to inspect tho register include 
a ngh^to take notes therefrom, and an occupier or dealer who refuses to allow 
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sect. 3. 134. An officer of the Board of Agriculture and Fisheries or of 

Brftter, -the Local Government Board may enter at all reasonable times any 
Cheese, arid registered premises and inspect any process of manufacture, 
Margarine, blending,reworking, or treatment used therein, and may take samples 
inspection <•/ for analysis of any butter, margin hie, maigarine-cht ese, milk- 
tactorws. blended butter, or of any article capable of being used m the 
manufacture, treatment, or adulteration of any such article (a). 

An officer of a local authority who is authorised to procure 
samples (p), if specially authorised in, that, behalf by the local 
authority, has the like powers of entry, inspection, and sampling 
as regards any premises registered with the authority as a butter 
factory (q). 

Power of 13 5. If the Board of Agriculture aud Fisheries have reason to 

pritr y- believe that on any unregistered premises there is carried on any 

process of manufacture, blending, reworking, or treatment, or any 
wholesale dealing which, under the Pale of Food and Drugs Acts, 
cannot he carried on except on registered promises, or that on any 
premises butter is by way of trade either made or stored, and that 
for the purposes of those Acts inspection is desirable, the Board 
may authorise specially any officer of the Board to enter the 
premises, and in such case the officer has the like powers of entry, 
inspection, and sampling as if tho premises were logistered (r). 
Production Where a special authority is required, an officer of tho Board 
authority. or 0 f a j 0C!l | authority is not entitled to exercise any of the afore¬ 
said powers unless, if so requested by or on behalf of the occupier 
of the premises to he entered, Lie produces his authority (s). 

Prohibition of 136. If any substance intended to be used for the adulteration 
adulterants 0 f ] m tter ia found in any butter factory, the occupier of the factory 
will be guilty of an offence, and if any oil or fat capable of being 
so used is found it will he deemed to he intended to ho so used, 
unless the contrary is proved ( t ). 

* (Sitis-Skct. 7.— ICe % of Preservatives. 

Regulations 137. *The Local Government Board may, after such inquiry as 
M t0 they deem necessary, make regulations for prohibiting the use aH a 

prejcrva . tps p re8erva ti V e of any substance specified in such regulations in the 
manufacture or preparation for sale of butter, margarine, or milk- 
blended butter, or for limiting the extent to which, either generally 
or as regards any particular substance or substances, preservatives 
may be used in the manufacture or preparation for sale of butter, 
margarine, or milk-blended butter ( a). 

an officer to lake puch notes mar be convicted of refusing to produce the 
register {Hart v. Cohen and Van der Laun (1902), 4 F. (Ct. of Sees). 416, a 
Scottish case). 

(o) Buttor and Margarine Act, 1907 (7 Edw. 7, c. 21), b. 2 (1). 

tp) As to authorised officers, see p 12, aide. 

(q) Butter and Margarine Act, 1907 (7 Edw. 7, c. 21), b. 2 (2). 

(r) Ibid., 8.2(3). 

a) I hid., B. 2 (4). 

t) I bid., 8. 3. 

,(•') / hid., s. 7 (1). No such regulations have yet been made. Any regula- 
tioiM so made must h“ notified in the London (lazette, and must also b® made 



Part V.—Particular Articles of Food. 


61 


Any person wlio manufactures, sells, or exposes or offers for Skct. a. 

sale, or has in his possession for the purpose of sale, any butter; Butter, 

margarine, or milk-blended butter winch eouiains a preservative Cheese, and 
prohibited by a regulation, or an amount of a pieservative in excess Margarine 
of the limit allowed hy any such regulation, /s guilty of an Branch of 

Offence (i‘). regulations 

Sob-SkcI. 8.—Sale of Mill-blended /hitler. 

138. Milk-blended butter can be dealt with only under such Herniation 
imrae or names as may be approved by the Board of Agriculture ot hilk ‘- 
and Fisheries and under the conditions applicable to the Hale or 
description of margarine, with the substitution of an approved name 

for the word “ margarine,” and with this modification, that in any 
case where, in order to comply with those conditions, the article is 
delivered to the purchaser in a wrapper, there shall, in audition to 
tho approved name, be printed on the wrapper, in such manner as 
the Board approve, such description of the article, setting out the 
percentage of moisture or water contained therein, as may be 
approved by the Board (e). 

The Board of Agriculture and Fisheries is not to approve a name 
under which milk-blended butter may be imported or dealt with if 
such name refers to or is suggestive of butter or anything connected 
with the dairy interest (</). 

Sub-Sect. 9. — Proceedings and Penalties. 

139. All pioceedings under the Margarine Act, 1SS7 (c), or the Proceeding? 
Butter and Margaiine Act, 1007 (/), are, unless otherwise provided 

by those Acts, to he the same as prescribed by the Sale of Food and 
Drugs Act, 1875 (<j), in relation to the duties of analysts, pro¬ 
ceedings to obtain analysis, and proceedings against offenders ; and 
all officers employed under the last-inentioned Act are empoweied 
and required to carry out the provisions of the said Acts (It). * 

140. A person who unlawfully deals with, sells, or exposes, or Presumption 
offers for sale (i), or has in his possession for the pm pose of sale, gainst 


kuown in such other manner as the Local Government Hoard may direct 
(Butter and Margarine Act, 1907 (7 Edw. 7, c. 91), r. 7 (2) ). 

{b) 1 hid., s. 7 (3): tor penalties see p. 02, post. The use of a small quantity 
of preservative does not pi event butti*r being “pure butter ” in the commercial 
souse (If >ose v. Perry & Co. (1900), 44 Sol. Jo. 503). 

(r) Butter and Margaiine Act, 1907 (7 Edw. 7, c. 21), b. 9 (1). As to consign¬ 
ments of milk-blended butter, see p. 58, ante ; and as to offencos under s. 9, 
and penalties, see p. 62, jnsi 

(d) Butter and Margarine Act, 1907 (7 Edw. 7, c. 21), r. 10 and compare 
p. 57, ante. Tho Board irom time to time publish a list of the names approved 
for use in connection with milk-blended butter. 

(e) 50 & 51 Viet. c. 29. 

/) 7 Edw. 7, c. 21. 

(<j) 38 & 39 Viet. c. 63, ss. 12 — 28 inclusive ; see pp. 12 et seq. and p. 29, ante. 
As to the form of tho analyst’s certificate in butter cases, see Hunter v Wintrup 
(1904), 4 Adam, 471. 

(7i) Margarine Act, 1887 (50 & 51 Viet. c. 29), a. 12; Butter and Mrucaune 
Act, 1907 (7 Eilw. 7, c. 21), s. 11 (2). 

(t) An'olfer to soil is not necessarily the same thing as an offciiusr for salty; 
see World's Tea Co. v. Gardner (1895), 59 J. P. 358. 
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Reot. 3. 

Butter, 
Cheese, and 
Margarine. 

Wairanty. 


Liability of 
servants or 
agents. 


Fen allies. 


Appropria¬ 
tion of 
penalties. 


any quantity of margarine or margarine-cheese or milk-blended 
butter, or who describes any milk-blended butter contrary to the 
statute (k), will be liable to bo convicted unless he satisfies the court 
that he purchased the article in question as butter, and with a 
written warranty or invoice to that effect (l), and that he had no 
reason to believe at the time when he sold it that the article was 
other than butter (in), and that he sold it in the same state as when 
he purchased it, in which case he is entitled to be discharged from 
the prosecution ( n ). 

141. An employer charged with an offence against the Mar¬ 
garine Act, 1887 (o), or the Butter and Margarine Act, 1907 (p), is 
entitled, upon laying a proper information, to have any person 
whom be charges as the actual offender brought before the court at 
tho time appointed lor bearing the charge, and if, after the commis¬ 
sion of the offence has been proved, the employer satisfies the 
court that ho had used due diligence to enforce the execution of the 
Acts, and that the said other person had committed the offence in 
question without his knowledge, consent, or connivance (q), the said 
other person must bo summarily convicted of such offence, and the 
emploj er will then be exempt from any penalty (r). 

142- The punishment for any offence, except where other¬ 
wise expressly indicated, is, on summary conviction, a fine not 
exceeding £20 for a first offence, not exceeding £50 for a second 
offence, and not exceeding £100 for a third or subsequent 
offence (s). In cortain cases a sentence of imprisonment may be 
passed ( t ). 

Any part of a penalty recovered may, if the court so directs, be 
paid to the poison who proceeds for the same, to reimburse him 
for the legal costs of obtaining the analysis and any other reason¬ 
able expenses to which the court considers him to be entitled (u). 


( l ■) Butler and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 9. 

( l ) At io Ihe defence of warranty generally, wo pp. 25—29, ante; tlio matters 
there dealt with apply to offences under tho Acts now under consideration. 

(m) In Fitzyvi aid v. Leonard (1890), 52 L. It. Ir. 075, it was held in Ireland that 
guilty knowledge was ossontial to complete an offence under the Margarine 
Act, 1887 (50 & 51 Viet. c. 29), and that, the effect of s. 7 of that Act is only 
to thiow the ftnua of proving absence of guilty knowledge upon the defendant; 
see p. 18, ante. 

(n) Margarine Act, 1887 (50 \ 51 Viet. c. 29), e. 7; Sale of Food and Drugs 
Act, 1899 (02 & 63 Yiet. c. 51), b. 5; llutter and Margarine Act, 191)7 (7 Edw. 7, 
c. 21), s 9(3). 

(«) 50 & 51 Yict. c. 29. 

(]>) 7 Edw. 7, c. 21. 

\ij) See also p. 28, ante. 

(r) Margarine Act, 1SS7 (50 & 51 Yict. e. 29), s 5; Butter and Margarine Act, 
1907 (7 Edw. 7, c. 21), s. 11 (2). 

(s) Margarine Act, 1887 (50 & 51 Viet. c. 29), s. 4 ; Sale of Food and Drugs 
Act, 1899 (62 & 06 Viet. c. 51), s. 17 (1); Butter and Margarine Act, 1907 
(7 Edw. 7, c. 21), s. 11 (1); see also p. 33, ante. 

(t) Sale of Food and Drugs Act, 1899 (62 & 63 Yict. c. 61), s. 17 (2); and 
see p. 33, ante. 

. ( a ) Margarine Act, 1887 (60 & 51 Viet, e, 29), a. 11; Butter and JfTargarine 
Act, 1907 (7 Edw. 7, c. 21), a. 11 (2). 
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In the absence of any direction by the court, the penalty is to be Shot. 8. 

paid to the officer of the local authority prosecuting, if any, and- Butter, 

not to the police (b). Cheese, and 

Sect. 4.— Coffee and Chicory. M argar ine. 


143. No article or substance prepared or manufactured for the imitations of 
purpose of being in imitation of, or in any respect to resemble, or or 

to serve as a substitute for, coffee or chicory, nor any mixture of such chlC0ry * 
article or substance with coffee or chicory, may be sold or exposed 
to sale, or be offered or kept ready for sale, or be delivered out of 
the custody or possession of any preparer, manufacturer, or 
importer thereof, except in packets, containing one quarter of a 
pound or any number of quarters of a pound, bearing a label or 
labels denoting the amount of duty thereon, and so fixed that the 
packet cannot be opened without tearing or destroying the label 
or labels, and so that every label, if more than one is affixed, is 
wholly or paitially visible. In the case of coffee mixtures, ilio 
packet must also bear a label denoting, in letters of not less size 
than the largest letters on such label, the proper name of the soveral 
articles or substances of which the mixture is composed. Any 
contravention of these requirements renders the offender liable to 
forfeiture of the offending article and to a line of 1)20 (<:). 

Compliance with these requirements as to labels does uot, 
however, protect the seller against proceedings under the Sale of 
Food and Drugs Acts in respect of any adulteration (d). 

144. It is an offence punishable by a penalty of .£100 for any Weigh! ec. 
person, either in roasting any coffee, or soon after the roasting or coffee, 
before the selling thereof, to use, or add to, or mix therewith, any 
butter, lard, grease, water, or other materials whatever, in order to 
increase the weight of the coffee; and a similar penalty attaches 

to any trader or dealer in coffee who knowingly buys or sells any 
coffee so mixed, or to which such addition has been mado (e). 

Sect. 5.— Milk and Cream . 

145. The Local Government Hoard may make orders tl) for the Registration 
registration of all persons carrying on the trade of cowkeepers, 
dairymen, or purveyors of milk; (2) for the inspection of cattle in 
dairies, and for prescribing and regulating the sanitary condition 

of dairies and cowsheds occupied by cowkeepers or dairymen ; 

(8) for securing the cleanliness of milk stores and milk shops, and 
of milk vessels used for containing milk for sale ; (4) for the 

S R. v. Tittcrfon, [189.)] 2 Q. B. Gl. 

Customs and Inland Revenue Act, 1882 (45 & 46 Viet. c. 41), es. 5, 6. *As 
to duty on imitations, substitutes, and mixtures, and the regulation of business 
of a chicory dryer or roaster, see titles Revenue ; Trade and Trade Unions. 

(d) For an enumeration of these Acts, see p. 3, ante. As to oases under the 
Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. 8, see p. 21, ante, and 
Star Tea Co. v. Neale (1909), 73 J. P. 511. As to false trade descriptions appliod 
to coffee, see title Trade Marks. 

(e) Adulteration of Tea and Coffee Act, 1724 (11 Geo. 1, c. 30), s- 9. As to 
the recovery of the penalties, see ibid., e. 39; see also Adulteration of Coffqe 
Act, 1J18 (5 Geo. 1, o. 11), s. 23. 
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protection of milk against infection or contamination (/); and (5) for 
authorising a local authority to make regulations in connection 
with any of these matters ( g ). 

146. The Board of Agriculture and Fisheries may make 
regulations for determining wliat deficiency in any of the normal 
constituents of genuine milk or cream, or what addition of 
extraneous matter or proportion of water in any sample of milk 
(including condensed milk) or cream shall, for the purposes of the 
Sale of Food and Drugs Acts, raise a pfesumption, until the con¬ 
trary is proved, that the milk or cream is not geuuine, or is injurious 
to health. Such regulations must be notified in the London Gazette, 
and also made known as the Board may direct. An analyst must 

(/) See titles Animals, Vol. I., pp. 433, 434 ; Tum/io Health and Local 
Administration. 

(g) Contagious Diseases (Auimals) Act, 1878 (41 & 42 Viet. c. 74), s. 34; 
Contagious Diseases (Animals) Act, 1886 (49 & SO Viet. o. . r >2), s 9. ^ Underthis 
authority Orders havo been made which are in force throughout England and 
(Vales, namely, the Dairies, Cowsheds and Milk shops Orders of 1885, 188(5, and 
1889 (Statutory Rules and Orders Revised, Vol. IV., Duny, pp. 1, 6, 8). Under 
art. 13 of the Order of 1885 many local authorities havo regulations m force 
in their districts which extend and elaborate the genoral provisions of tho 
Orders. Tho Local Government 13oaid has issued model regulations under this 
aiticle. Both orders and regulations should be referred to in any matter 
connected with the sanitation and cleanliness of dairies, cowsheds, and milk- 
shops, as well as with infectious disease therein. A farmer who keeps cows, 
but only occasionally sells small quantities of milk to neighbours, does not 
carry on the trade of a dairyman or purveyor of mill; (Southwell v. Lana 
(1880), 45 J. P. 206). An ice-cream vendor is not a purveyor of milk so as to 
require registration ( I'uinta v. Lany (1891), 1 Adam, 330) As to trading, 
see Emerton v. Hull (1910), 102 L. T. 889. A* to dairy regulations in London, 
see Public Iloalth (London) Act, 1891 (54 & 55 Viet. c. To), s. 28, which 
empowers the Local Government Boaid to make oiders, as regards the metro¬ 
polis, for (1) the registration with the county council of all persons carrying on 
the trade of dairymen'; (2) the inspection of cattle in dairies, and the lighting, 
ventilation, cleansing, diainago, and water supply of dames in the occupation 
o£persons carrying on the trade of dairymen ; (3) seeming the cleanliness of 
milk vessels usod lor containing milk for *ilo by such persons; (4) pi escribing 
precautions to be taken for protecting milk against infection or contamina¬ 
tion ; and (5) authorising the county council to make bye-laws for any of those 
purposes* Under this power ordors were made in 1885 and 1886. Subject to 
the power of the London Gountj Council to make bye-laws thereunder, and, in 
case of default, to the provisions of the Pubbo Health (London) Act, 1891 
(54 & 55 Viet. c. 76), ss. 100, 101, the duty of registering dairymon has been 
transferred to* the metropolitan borough councils, and it is the duty of each 
such council to enforce within their borough the bye-laws and regulations for 
the time being in force with respect to dairies and milk, and they have for this 
purpose the same powers of entering upon premises as they possess with regard 
to slaughter houses and knackers’ yards (London Government Act, 1899 (62 
& 63 Viet. c. 11), b. 6 (4)); see also title Purlic Health and Local 
Administration. A farmer who keeps cows and uses the milk to fatten calves 
foP sale is not a dairyman under the Public Health (London) Act, 1891 (54 
& 55 Viet. c 7(5), s. 20 ( Em/revilfe v. London County Covnal (1896), 61 J. P. 84), 
which Ac! (seo s. 141, ibid.) defines the expression “ dairyman ” as including 
any cow-keeper, purveyor of milk, or occupier of a dairy. The expression 
“dairy ” (ibid.) includes any farm, farmhouse, cowshod, milk-store, milk-shop, 
or other place from which milk is supplied, or in which milk is kept for purposes 
of sale. Several large towns have local Acts authorising the council to take pre¬ 
cautions to prevent the sale of tuberculous milk. i8eo, for example, London 
County Council (Geneial Powers) Act, 1907 (7 Edw. 7, c. olxxv.) ; but the pro¬ 
visions in that Act contain variations from those appearing in other local t Acts. 
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have regard to such regulations in certifying the result of an Ri:ct. 5. 

analysis of milk or cream under those Acts (h>. J'.y virtue of thiS Milk and 

power a standard of puiity for milk has been proscribed by the Cream, 
lloard. No standard for cream has yet been fixed. The fact that 
ft sample of milk falls short of the stand imI is not conclusive 
evidence of adulteration, nor is the fact that the sample is above 
the standard conclusive evidence that the milk is genuine (?;. 

147. The removal of cream from milk with intent to sell the Abstraction 
milk in its altered stale without notice is a punishable offence, as eiore.uu. 
is also the sale of the impoverished milk without notice of the 
abstraction, and such notice must be a notice to the purchaser at 

the time of sale (j). Jt is no defence to proceedings in respect of 
the stile of such milk for a seller to plead that ho had no know¬ 
ledge of the abstraction, unless be can produce a written warranty 
of genuineness (/,•). Nor is it necessary for tho prosecution to 
show (hat the removal of the cream was deliberate or with a wrongful 
intent </). 

148. If theie is impell<>d into the United Kingdom any importation 
ndultoiated or impovciisbed milk or cream, except in packages or of milk or 
cans conspicuously marked with a name and description indicating cicam * 
that the milk or cream has been so treated, or any condensed 
separated or skimmed milk, except in tins or ether receptacles 

(7?) Sale of Food and Drugs Act, ISO!) (02 it (id Viet. c. s d. The Sale 
of Milk lit gelations, 1901 (Statutory Hides and Oidcis lievisod, Vol. L, 
Adulteration, ]> (>'), have keen made under this power. 

(?) Milk ? .int.mung Ie-s than 3 per cent of milk-hit, or les.s than S ,1 per 
cent of milk-solids ollmr than milk-fat, and skimmed and separated milk (not 
being eondem-od mdk j, < out.lining less than 9 per cent of milk-solids, are to bo 
presumed, for tho purpo-o-> oi tho Sale of Food and Dings A< D, not to ho 
genuine, until tho contimy is proved (Sji lo of Mdk Poguhtmns, 1901;. In 
Sunt furs v. Jliuhje, [1902| !1 K. 1!. 13, a prosecution under the Sale ol food 
and Dings Ad. 1875 (38 A 39 Viet, c (53), 8. <>, it was held that where theio 
was a lingo delicioney of mdk-fat m the milk, owing to the length of time 
that had t lapsed since tho pieuous bulking, the seller was r ightly convict' d, 
although theio had been no abstraction of fat and no adulteration. But 
this case was distinguished in Wof/cntlrn v. A hCulloch ( 1903 ), O'J A. 1’. 228, 
where there was a small deficiency atising from tho same cause, and an express 
lindmg that there had been no adulteration. Tho justices held that lhov wore 
bound to convict hy the decision m Smithies v. Utah/e, supra, but tho Kings 
Bench Division decided that they were not so bound, and ought to have 
consult led the matter for themselves (see aBo p. 20, ante's. 

(j) Sale oi Food and 1 hugs Act, 1875 (33 A 39 Viet. c. 03), s. 9 , and see p. 19, 
mile. As to wh.it is or is not. a sulhcient notice of alteration to a pm chaser, seo 
Jours v. Panes (1S9J), 57 J. 1\ 80S ; Spiers and I’m l v. ISnnntt, [1890] 2 (l B. 
tie; Platt v. I i/h r, l( iniht v. Ti/lcr (1891), 58 J P. 71; Petr hey v. 'i'aipur 
(lStiS'i, (52 .T. 1’. 300 ; see, also, Prawn v. F»at (1392), (U L. J. (m. c ) 110; 
and compare Kearlcif v. Tonne (1891 h 60 L. J (m c)159. , 

(Id Pain v Homjhtiroail (1890'', 21 B. D. 353; Mains v. Corbitt (1892), 50 
J. P. 019. As to wai unities, s< c pi« 25- 29 ante. 

(/) Ihjliey. Goirir, [1892] 1 Q 15. 220. An accidental or careless icnmv.il of 
cream, as by neglect to keep nnllc etnred, so that the cream rises to the -in fa e 
and is taken off in tho earlier sales, leaving the remainder of the mill: u Ohoiit 
a prophr proportion of cream, is sufficient to support a conviction lei a sale of 
tho impoverished milk. A special contract between vendor and ] an chaser as 
to tho quality of milk to bo supplied, which provides for a reduction in price if 
the milk is deficient in cream, will not provent a conviction {Fcutt v. H’cdsh,, 

[18911,2 Q B- 304). 

II.L.—XV. 
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Sect. B. 

Milk? and 
Cream. 


Condensed 

milk. 


Samples. 


which bear a label whereon the words “ machine-skimmed milk" 
(,r “ shimmed milk,” as the ease may require, are printed in largo 
and legible type, the importer will be liable on summary conviction 
for the first offence to a line not exceeding .1*20, for the second 
offence to a line not exceeding £50, and for any subsequent offonco 
to a line not exceeding £100 (?/i). 

149. Every tin or other receptacle containing condensed 
sepaiated or skimmed milk must bear a label clearly visible to 
the purchaser, on which the words “ machine-skimmed milk ” or 
“ skimmed milk,” as the case may inquire, aie printed in large and 
legible typo : any person who sells, or exposes or olfers for salo, such 
an article not so labelled is liable on summary conviction to a 
penalty not exceeding £10 («). 

150. Any of the autboiisrd officers (»') may procure at the 
place ot delivery (j>) any sample of milk in com so of delivery (</) 
to the purchase: or consignee in pursuance o! a eonti act fertile salo 
to such purchaser or consignee of such milk ; and, if such officer 
suspects the milk to have been sold contrary to any of the pro¬ 
visions of the Sale of Food and Drugs Act, 1875 (r), he must submit 
it to be analysed (s). Jn procuring such a sample it is not 
necessary to comply with any of the formalities reqmied in the case 
of other samples D)> but the person taking the sample must send, 
by registered parcel or otherwise, a portion of the sample, marked 
and sealed oi fastened up, to the consignor, if bis name and address 
appear on the can or packages containing the. article sampled (a). 
It is not necessa.iv to obtain the consent of the purchaser or con¬ 
signee before taking such a sample (a). 


(hi) Sale of Food uml Diugs Aid, 1899 (02 & 63 Viet. e. 51), 8. 1 (1) (1>), (e) 
As to inijioit.ition goneiollv, hoc ji. 4*3, ant>\ 

[it) Sale of Food and Dings Act, 1899 (02 & 65 Viet. <!. 51), s. 11. It is 
dyubtful whether or not tlio defence of wan unly (see p. 25, r inti) applies to an 
otlcnce cioatcd by this section To of,’or to Mill is not tho same tiling as 
otl'eimg for sale; m-o If ’otkl'a lea ('«. v. dunlin r (1895), 50 ,J. F. 358, whom it 
was held that advoiUsing an aitielo \v,is an utter to sDl, though it was not 
olfeiing lor salo. The latter expression involves a pb )mi al oiler of the aiticle. 
“8. 11 of tho Act of 1899 docs not applv to milk cairied round foi Milo in 
an oidmaiy can, but only to condensed milk” {breach v <\ud (15)010. Id J. 1’ 
889, pi r Lord Aj.vjl.hs'J'une, (’.J., at p 390J This is leading tho section as if 
tho words weiu “ condensed separated milk or condensed skimmed uulk.” 

(o) For these officers, sec p 12, ante. As to the employment of a deputy, 
see p. 11, ante. 

( p ) As to the moaning of “place of delivery,” see p. 13, ante. 

(q) Milk may be still “ in course of delivery ” though it has been poured into 
a leoeptuclo at the purchaser's shop ( Semple v. Dunbar (1901), 4 Adam, 399); 
pee, also, Ttl/urd v. V'V/'*, [1908] S. 0. (J.) 83, and p, 13, ante. 

(';) 38 A 39 Viet. c. 03. 

(i) Salo of Food and Drugs Act Amendment Act, 1879 (42 & 43 Viet. c. 30), 
t. 8. A jnivute person cannot take a sample of milk m course of delivery or 
proceed under this section (Harris y. Williams (188!!), 6 T. L. It. 47). The law 
as to analysis and nnv subsequent jiroceedings mil bo the same as if the sample 
had been pui chased under tho Sale of Food and Dings Act, 1875 (38 & 39 
Viet. c. 63), B. 13 ; son ji 12, ante. 

(<} Roach v. Had (1880), 0 Q. ]j. D. 17 ; see other cases cited at p. 15, ante. 

im) Sale of Food and i bugs Act, 1899 (32 & 63 Viet. c. 51), s. 10. 
f (a) Ibid. Tho Sale of Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), 
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151. Where a sample of milk or cream has been sent to tlie 
analyst ho must specially report in his certificate whothor any change 
had taken place in the constitution of the article that would interfere 
with the analysis (b). Such a report is a condition precedent to a 
prosecution, and the lack thereof cannot be remedied by evidence (c). 
The analyst must also have regard to the regulations made hy the 
Board of Agriculture and Fisheries under the Hale of Food and 
Drugs Act, 1899 (d). 

152. Every person wl*o, himself or by his servant, in any 
highway or place of public resort sells milk or cream hum a 
vehicle or from a can or other receptacle must, under a penalty 
not exceeding di*2, have liis name and address conspicuously 
inscribed on the vehicle or receptacle (<*). If the sale is from a cart, 
the name and address must bo on the cart; but if the cm t is only 
used as a transporting vehicle, and the sale is in fact from a can or 
receptacle, then the name and address must he on the can, ami it 
is not sufficient to have them on the cart only(/ ). 

Suer. 0.— Spirits. 

153. In dole running wlmihoi an offence has been committed (fj) 
by selling to tlie prejudice of the purchaser (h) spirits not 
adulterated otherwise then hy the admixture of water, it is a good 
defence to prove that such admixture has not reduced the spint 
more than 25 degrees under proof for brandy, whisky, or rum, or 
85 degrees under proof for gin (D. Tlie object of this provision is 
to set up a standard of strength for spirits, hut it does not pi ov< lit 
a defendant putting fie ward any other defence ho may have to tlie 
charge against luni (/. >. 


s. 11 (sen p. It), ante \ only applies to the “ every other article of food” 
therein mentioned, and not.'to milk. The quantity of milk purchased as'a 
sample should not be less than mm ]flnt, and tlm bottle used for the iest.f] v< d 
poition should be nl such capacity that the milk may muily till it, as too lauio 
u, bottle is apt to lesulh in chinning (see letter of bocal iJoM-inmnyt I5u.ni], 
oqfh Fehruai \, 1891, and Mini of tho Bo,aid of Agrieidtuio and Fisheims, 
28th December, l''lll, relating to the henlmont ol samples oi null.) 

(1) Palo of Food and Drugs Act, 187.1 (US & d.t Viet c. (i.Ji, Schedule; 
seo note (u\ p 10 , (tuff 

(i) Peart v. Fusion' ( 1 SS 0 \ 44 J. P. 099; Hudson v. Prulyc (l90d), (b J. 1. 
18(5; FIunler v. II udrup (15)01), 1 Adam, 471. 

(d) 02 & GJJ Yict. c. 51, s. 1 , theso regulations are the Sale of Milk hogula- 
tions, 1901 ; see p Gi.twte. 

(c) Sale of Food and Dings Act, ISO!) (02 A (id 5 ict c. ol), s. 0. As to a 
mastei's responsibility for the acts of lus servant, see p. IS, ante 

( f) (’ rabt>'C<‘ v Shelton (19011, Tt) Tj. J. (ic. n ) dOo • 

( 7 ) Under the Sale of Food and Dings Act, 1 87 .'* (d 8 & 150 Viet. c. fid), s. 6 . 

\h) Seo p IS, mile 

( 1 ) Sale of Food and 3 hugs Act Amendment Act, 1879 (12 A Id Viet, c do), 
s. (5 comparo ITiUon am! M'Pitre v. Il’i/sen (1003), 41 Sc Tj it. 19,7 
‘ (/A geo (Jane v. JCtsn/ ;18s:P, 10 U. 33. D. .718; Palmer v. Tyler (ls97\ til -J. P. 
38 < i ■ Morris v. Johnson (Ks90\ at .T, 3’. (512, and Findley v. lions {1903^ <57 
J. P. 198. ( Pashlcr v. Stcmntt (187<5b 41 J. P ld(i, and TPeftfi v. Forth! (1877), 
2 <i. 33. I>. 530, are no longer effectives on tins point.) For tho law 1 elatmg to 
tho manufacture, importation, and sale of spuds, wines, and otlim mt<>xn atnig 
or dutiable liquors, set' titles IN 1 oxicai ixn JuQUOits , liE\ i. v j.. 
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Food and Drugs. 


Saw. 7. 
Tea. 

Examination. 
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Sect. 7.— Tea. 

154. All tea imported as merchandise and landed at any port 
may be inspected, examined, and analysed by persons appointed 
by the Commissioners of Customs for that purpose. Such 
an inspector may take a sample when lie deems this course 
necessary, and must cause it to be examined by an appointed 
analyst. If upon such analysis tlie tea is found to bo mixed with 
other substances or exhausted tea (/),fhe same is not to ho delivered 
without the sanction of the Commissioners of Customs, who may 
impose terms and conditions, either for home consumption or for 
use as ships’ stores or for exportation. If on such inspection and 
analysis it appears that the tea is in the opinion of the analyst 
unfit for human food, it must lie forfeited and destroyed or 
otherwise disposed of as the Commissioners may direct (w). 

155- Any dealer in tea, or manufacturer or dyer thereof, or person 
pretending so to he, who counterfeits or adulterates tea, or causes 
or procures it to he counterfeited or adulterated, or alters, 
fabi mates, or manufactures tea with “ terra japonica ”(//), oi with 
any drug or drugs whatsoever, or who mixes or causes or procures 
to he mixed with tea any leaves, other than leaves of tea, or other 
ingredients whatsoever, is liable to have such tea forfeited and to ho 
fined £100 (■>). 

156. Any dealer in or seller of tea who dyes, fabricates, or 
manufactures any sloe leates, liquorish leaves, or the leaves of tea 
that have boen used, or the leaves of any other tree, hIii ub, or 
plant- in imitation of tea, or mixes, colours, stains or dyes such 
leaves or tea with terra japonica, sugar, molasses, clay, logwood, or 
with any other ingredients or materials whatsoever, or soils and 
vends, or utteis, offers, or exposes to sale, or lias in his custody 
or possession any such dyed, fabricated, or manufactured leaves 
in imitation of tea, or any such coloured, stained, or dyed leaves 
or 'tea mixed with any of the ingredients before mentioned, or 
with any other ingredients whatsoever, is liable for every pound 
of such leaves so dyed, fabricated, or manufactured in imitation 
of tea, and for every pound of such mixed, coloured, stained, or 
dyed leaves or tea, to a penalty of £ 10 ( 7 >). 

A penalty of £5, with imprisonment in default of payment, in 
respect of each pound of leaves, may he imposed upon any person, 
whether a dealer in or seller of tea or net, who dyes, fabricates, 
manufactures, mixes, colours, stains, or dyes leaves in manner 
above mentioned, or sells, utters, offers, or exposes for sale, or has in 
his custody or possession, any such leaves as above described (q). 


(?) *■ Exhausted tea ” means and mutinies any tea which has been deprived 
of its proper quality, strength, or virtue by steeping, infusion, decoction, or 
other means (8alo of food and Drags Act, 187.3 (38 & 39 Viet. c. 63), s. 31). 

i m) Ibid., e. 30 
7i) Now known as catechu. 

v) Adulteration of Tea and Coffee Act, 1724 (11 Goo. 1, c. 30), s. 6, 
p) Adulteration of Tea Act, 1730 (4 Goo. 2. c. 14), s. 11. 
q) Adulteration of Tea Act, 1776 (17 Geo. 3, c. 29), s. 1. 
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A similar ponalty may be imposed on the summary conviction, on 
the oath of a credible witness, of any person who has in his custody 
or possession any quantity over six pounds in weight of sloe leaves 
or the leaves of ash, elder, or any other tree, shrub, or plant, 
green or manufactured, and who cannot satisfy the justices that 
such loaves were gathered with the consent of the owners of the 
trees, shrubs or plants from which they were taken, and that they 
were not gathered for the purpose of making imitation toa(r). A 
search warrant may ho granted to a revenue ofliecr upon sworn infor¬ 
mation, and any such leaves and the waggons, carts, boxen, hags, or 
other receptacles may be seized, and the leaves destroyed and the 
receptacles sold, unless tho owner within twenty-four hours satisfies 
the justices that his possession theieof was a lawful ono(s). Any 
conviction will be final and conclusive (t). 

157. Extracts of tea may not be imported, except when in course 
of transit or for exportation (a). 

SEOT. 8.—d livedhi»rou. s. 

Sx.ru- 8j;pt. 1 .—//<>/<* (/<). 

158- It is an offence to mix or put any drug or ingredient or 
other thing whatsoever into any quantity of hops in eider to alter 
the colour or scent thereof. The penalty is l‘f> for every hurdml- 
weight of hops so treated (c). An offence is committed if tho 
vapour of sulphur or brimstone is mixed with bops m order to 
improve their appearance (</). 

8ua-SEcrr. 2.— Hut a*jh sh. 

159. The expression “ horseflesh ” includes the flesh of asses 
and mules, and means horseflesh, cooked or uncooked, alone or 
accompanied by or mixed with any other substance (e). 

160. Horseflesh must not be supplied for human food tc\ a 
purchaser who has asked to be'supplied with some meat other than 
horseflesh, or wdth some compound article of food which is not 
ordinarily made of horseflesh (/), and must not he sold* offered, 

hr) Adulteration of Tea Act, 177G (17 Goo. 13, c 2!)), s 2. 

(si Ibid., t,e. I), 4, 5. 

m Ibid., s. 0. * 

(a ) Customs Consolidation Act, 1 87 G (39 & 40 Viet c. 00 1 , s. 42. For 

other provisions connected with tho sale of toa, nee title Weights a,vd 
Measures. Fur fatso trade descriptions as applied to ton, koo title Thvue 
Marks. In this connection tho cases of Huberts v. Fjcrton (1874), L. It. 9 
Q. B. 494, and It. v. Foster (1877), 2 <2 B. I >. 301, C. 0. Ik, may ho referred to. 
For offences against tho revenue, see title He venue ; and see Scott & Co. v. 
Solomon, [1905J 1 K. B. 577. * 

( b ) Hops are not, per se. an aitieloof food, and, therefore, do not come within 
the scope of the Sale of Food and Drugs Acts (for an enumeration of 
Acts, see note (6), p. 3, aid*)’ except when sold for medicinal purposes (compare 
James v. Jones, J_1894] 1 Q. B. 304). 

(c) Adulteration of Hops Act, 1733 (7 Goo. 2, c. 19), s. 2 

la) R. V. Pack (1795), 6 Term liep. 374. For the sale of hops in mm Iced hags 
of specified weights, see title Agriculture, Yol. I., p. 291 

(c) Sale of Horseflesh etc. Regulation Act, 1889 (52 & 53 Yiei e. 11), 8. 7. > 

{/I Ibid., s. 2. 
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exposed, nor kept for sale for human food, except in a shop, stall, or 
place over or upon which is at all times painted, posted, or placed 
m legible characters of not less than four inches in length and in a 
conspicuous position, and so as to be visible throughout the whole 
time, whether by night or day, during which any horseflesh is 
boing offered or exposed for sale, words indicating that horseflesh is 
sold there ((f). The buiden of proof that horseflesh exposed for salo 
to the public otherwise than in such a shop, stall, or place was 
not intended for human food is upon tfie person exposing it for 
sale (h). 

161. Any medical officer of health or inspector of nuisances or 
other officer of a local authoiity (?), instructed or appointed by the 
aulhmity for the purpose, may at all reasonable times inspect and 
examine meat which ho has reason to believe is horseflesh, exposed 
for sale or deposited for the purpose of sale, or of preparation for 
sale, and infended for human food, in any place other than a duly 
indicaled shop, stall, or place; and lie may seize and eairv away such 
meat, or cause it to be seized and carried away, in order that it may 
be dealt with by a justice (A). lie may also on complaint on oath 
obtain a search warrant in aid of such powers of inspection and 
examination (/). If it appears to any justice that any meat so 
seized is horseflesh intended for human food, he may make such 
order with regard to the disposal thereof as he may think desirable ; 
and the peison in wdiose possession or on whose premises the meat 
was found will be deemed to have committed an offence, unless he 
proves that (lie meat was not intended for human food contrary to 
these piovisions (m). 

162. An offence against any of these provisions may be 

punished on summary conviction by a penalty not exceeding 
£20 (ii). ‘ 

Sub-SecP. 3 —Ice Cnam. 

t 

163. In the administiative county of London and in some other 
large towns powers have boon obtained by local Acts for controlling 
the* preparation and sale from harrows by itinerant vendors of ice 
cream (<>). In London it is an offence for a manufacturer of, or 
merchant or dealer in, ice creams or any similar commodity, to 
make, sell, or store the commodity in any cellar, shed, or room in 
which there is an inlet or opening (o a drain, or which is used as a 


(ft) Sale of JLnRollesh etc I’egulntion Act, 1K89 (512 & 53 Viet. c. 11), h. 1. 

ih) Ihltl., R 0. 

(j) The local authoiil v is, in the I'ityof Loudon and tho liberties tlierool, the 
Common ('ouncil, in the ineliojiolituii boroughs tho borough councils ; and else¬ 
where the urban and mini sanitary authorities (ibid., s. 8, as affected by tho 
London floveminotit Act, 1899 (6*2 & 63 Viet. c. 1 i), s. 4 ( 1)). 

(It) Stole of liom*fl<"-li etc. -Regulation Act, 1889 (52 it 50 Viet. c. 11), s. 3. 

(2) Ibid., s. 4. < distinction oi an officer is an offence under the Act (ibid.). 

(m) Ibid., s. o 

(n) Ibid., s. 6 

(o) An ice-cream vendor is not a purveyor of milk so as to require registration 
Upder the Dairies, Cowsheds and Milkshops Oiders ; see I'tanta v Lariy (1891), 
1 Adam 330. 
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living or sleeping room, or to do anything likely to expose the Seot. 8. 
commodity to infection or contamination, or to omit to take any Miscel- 

proper precaution for its protection therefrom. Notice must be laneous. 

given to the medical officer of any infectious disease in any 
premises whore the commodity is made, sold, or stored, or among 
anv persons employed, or living, or working therein. 

Every itinerant vendor of any such commodity must, if not Itinerant 
himself the manufacturer thereof, exhibit in a legible maimer, veni,or8 ' 
on a conspicuous part of his harrow, a notice stating the name and 
address of the person from whom he obtains such commodity, 
or, if himself the manufacturer, his own name and addioss. 

The penalty for an offence under the aforesaid provisions is a sum 
not exceeding -iOs. on summary conviction (]>). 

( p) Poo London County (Wm.il (< leneral l\nveis) A»-t, K)()2 (2 Etlw. 7, 
o. cl.xxui ), sn *12, 111. The powers obhimed by other towns .up generally Himilax 
to those in force in London. 


FOOTPATHS. 

See 11 j <; uways, Streets, and Bridges. 


FORBEARANCE. 

Sec Contract. 


FORCIBLE ENTRY. 

See Landlord and Tenant; Trespass. 


FORECLOSURE. 

See Equity; Mortgage; Practice and Procedure, 
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FOREIGN ATTACHMENT. 

See Mayor's Court. 


l 

FOREIGN BILLS. 

See 1>j i JjH of Exchange, Promissory Notes and 
NEOOTIARLB INSTRUMENTS. 


FOREIGN COMPANIES. 

See Companies. 


FOREIGN COPYRIGHT. 

See Copyright a,ni> Literary Property. 


FOREIGN CORPORATIONS. 

St\ Corporations. 


FOREIGN DOMICIL. 

See Conflict of Laws. 
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FOREIGN ENLISTMENT. 

Sea Criminal Law and Pdooeduueu 


FOREIGN JUDGMENTS. 

See Conflict ok Luvs; Gonhtitotjonal Law? 

Evidence. 


FOREIGN JURISDICTION. 

See Constitutional Law. 


FOREIGN LAW. 

ft 

See Conflict of Laws. 


FOREIGN OFFICE. 

See Constitutional Law. 


FOREIGN SOVEREIGNS. 


See Action ; Conflict of Laws. 
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FOREIGN TRADE MARK. 

See Thadis Marks. 


FOREIGN WILLS. 

See Conflict of Laws ; Wills. 


FORESHORE. 

See Constitutional Law; Fisheries; Waters and 

Watercourses. 


FORESTALLING. 

See Criminal Law and Procedure; Trade 
and Trade Unions. 


FOREST COURTS. 

See Constitutional Law ; Courts. 


( 7<> i 

FORESTS. 

Sec (Constitutional Law. 


FORFEITURE. 

bee A ojiii;\LTT ; Lpilping Contracts, Engineers, ami* Archi¬ 
tects; Cormioei-s ; Criminal Law and Procnpi re ; Equity; 
Fisheries; Loop and Lrugs; Game; Landloup anp 'Funant; 
Heal Property anp Chattels Heal; Weights and Measures. 


FORGERY. 


Sec pANKERS ANP L AN KING J 


CRIMINAL Ij.AAV AND PROCEDURE. 


FORMA pauperis. 

See Cor in s ; Husband and Wien ; Praciice and Procedure. 


FORTUNE-TELLING. 


Sec Criminal Law and Procedure, 
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FOX-HUNTING. 

See Tkhsvass. 


FRANCHISE. 

See Constitutional Law ; Copyholds ; Elections ; Fellies ; 
Fisheries ; Markets and Fails; Bead Eloper i v and Chattels 
Beal. 


FRANCHISE CORONERS. 

See Colonels. 


FRAUD. 

See Companies ; Equity; Fraudulent and Voidable Conveyances; 

Ml b LEU U ESENT AT ION AND FRAUD. 


FRAUDS, STATUTE OF. 

See Contract ; Guarantee ; Sale of Goods ; Sale of Land. 
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FRAUDULENT AND VOIDABLE CON¬ 
VEYANCES. 


I'JIT I. l.'ON'VKIWNOKS IMl'IUCII 'M,H l.V rilFm'lofiW 

SECT. 1. l.V GENERAL - 

Sub-met. 1. Kffo< t of tlm Stut ate, 18 Uliz c. i> - 
Su!-,(■(.t 2 Piopeitv M. 1 M 1111 the Statute - 
Sub-sect. 8 ions within the Statnb' 

Sect. 2. Protection of Bona Fide Purcilw ks ioi: Value 
SECT. 3. GROUNDS OF Hi • EAUUMI AT ----- 


Sub-fci'ct. 1. Fraudulent Intent ----- 
Sub-met. 2 1 Aidenoe of Fiaudulent Intent 

Sect. *1. "Who cyn vvoid Alaeva nova under the St'IF'ie 
Sect. o. Bem ediks, Practice, and Penalties - - - 

Sub-sect. 3 Bumediemiud Pi .alien - 
Sub-sect. 2. Statute] y Penalties- - 
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FRAUDULENT AND VOIDABLE CONVEYANCES. 


Effect of 
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For Feeds - - - - 

' Fqudahlr Inti re,•its in Land 


Ftpntiddr Relief - 
Fnimli/ Aiiuitt/nntids 
Ft awlnli nt Assign ‘tit nls moor 
IJanht tt/ifa/Arts - 
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stnc I n't - 
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Fee Idle Deeds and Oj’JIEU InstLU¬ 
MEN IS. 

„ E'iurrv; Mourn \fiis; lit- u. Dno- 

EElilY ANJ) CHATTELS HEAL; 
SlIT 1 LEM EN’l 8 ; IllUnTb AND 

Tulsjees. 

Equity. 

„ Family Arlanuements. 

,, IUnkiu itcy and Insolvency. 

,, 1 »ANKIIUJCTCY AND ]NSOLN i NOY. 

,, (i iVj S 

,, U ISlil', 1’ It 1’. SENT ATION ANI) 
l’l! \UD 

,, MoNJtY AND MoNEY-LENDlNU. 

,, I Y>\V1S Its. 

Sale or L\ni>. 

Sl'i'tTf FM l''V] -i. 

MlMiXCliEsEXTATlON ANJ! 
Fit A I'D. 


Part I —Conveyances Impeachable by 

Creditors. 

Sect. 1.— In General. 

Pni-Si,er. 1— I'jfiitot the Ft,date lb JJr. r It. 

164- I’.y the .statute J3 Eliz. c. 5, entitled An Act again.it 
Fraudulent Deeds, Gifts, Alienations etc., it is provided that any 
alienation of real or personal property, made with the intention 
of delaying, hindoiing, or defiaudmg (a) eieditois, shall he void as 
against such creditors (h). A ton a ude purchaser for value, how¬ 
ever, wlio takes an estate or interest from the grantor without 
notice of tho fraud, is protected as agiftnsttlio claims of the creditors, 
although the intention of the grantor was iiaudulent p). The 
avoidance under the statute is only for the hem-lit of creditors, and 
when they have been satisfied the alienation stands good for all 
other pinposesoh, and cannot he impeached by other persons (c). 

(a' tSen thultii/au v. Km/uft (IDS), 2 CWp. 132, /nr Lout Mansfield, at 
]> 434: “ 'l’lio principles an 1 rules ol the cmimnm law in, now umvuisally known 
uu'l umlcistood arc so strongly against i'nmd m every shape that tho common 
law would have attained every end proposed by the statutes (1G71) lb Elk. c G, 
and G«'81-,>) 27 Elk. <\ 4 ” For also Freeman v. /'eye (1870), 5 Cli. App. G38, 
6-10 lie Ijane-Foi, !\< parte ( Junhldt, [1900] 2 Q. 1!. GOS. 

[!>) Stul (1G71) IS Eli/, c. G, s. 1 (h. 2 in the statutes at large). The 
stat. (1G71) lb Eliz e. G -was made peipotual by btat. (1GS7) 29 Eliz. e. 5. 
Compare bankruptcy Act. 1883 (40 & 47 Yict. c. G2), s. 47 ; see title Bankiiui-tcy 
and Insolvent. Vol II , p -J7G. 

(c) Stat. (1571) lb Eliz G, a 5. 

(d) Curtis v. l‘>ne (180G), 12 Vea. 89, 103 ; Cornish v. Clark (1872), L. R. 14 

E([. 181, 189; filial Heading (Jo., Ltd. v. Holland, [1907] 2 Uh. 1G7. As to the 
form of order giving effect to thus principle), bee p. 90, post. , 

(t) See p. 87, pest. 
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Sub-Sect. 2. —Property within the Statute. Sect. 1. 

165. Since creditors cannot be delayed, hindered, or deframfe'd In G<me raJ - 
by an alienation of property which was never within their reach, Property 
the statute only applies to such properly as can be taken in within the 
execution (/). The enactments (<j) which have made new kinds statute 
of property liable to be taken in execution have, however, 
extended the scope of Iho statute (/t) : thus, alienations of copy¬ 
holds {i), of equitable reversionary interests (A), of polieios of 
insurance, and other choses in action (I), and of the goodwill of a 
business (?»), can now be set aside. If, however, at Hu* dale of the 
alienation, the property alienated was not of a kind liable to ho 
taken in execution, a subsequent enactment making such description 
of property so liable will not benefit the creditors defeated by that 
alienation (/>). 

Money belonging to a husband, but deposited or invested in Moneys «.f 
the name of his wife in fraud of his ereditois, is available to satisfy husbl ' u( ! 

Ins debts, notwithstanding the provisions of the Married Women’s name of wife. 
Property Act, lKR'i (o). 


Sub-Sect a --Depositions within the Statute. 

166. The statute extends to all forms of alienation by which Alienations in 
creditors maybe delayed, hindered, or defrauded (p). Thus, the 
oxeieise of a general power of appointment may he within the 
statute (q), but not tlm exercise of a special power of appointment, 
unless the donee of the power was himself entitled in default of 
appointment (r), as such an alienation would take no property out 
of the reach of a cieditor. The statute extends to separatum deeds, 
especially if voluntary (s) ; to marriage settlements if the marriage 
w T as part of the fraud, and both husband and wife wore parties to 


(/) Mathew# v. Fearer (17-SG), 1 Pox, Eq Cos. 278. Thoproperty mentioned 
in the stututois “ lands, foiuancnls, hoieditainents, goods and chattels,” or “ pay 
lease, rent, common oi nthoi piofittirn charge out of tin 1 same” (slut. (l, r >71) 13 
Khz c. s. 1). As to what, piopeitv can ho lukon in execution, see titlo 
Execution, \ol. XIV., p. 1. 

(<•/) Son title Execution, Vol XIV., pp. 48, 0(5 

(I,) /dial inihhiu/ Co., Llit v. Holland, [1907] 2 Pli. 157, 10G. 

(i) Halt v. Smith (1856), 21 lieav. 511. 

(/,) /dial Ihddiny Co , Ltd. v. Holland, supra. 

(/) Stole:ie v. Cowan (ISG1), 29 Beav. 637 ; Taylor v. Coenen (1876), 1 Ph. D. 
636 ; Re Mouat, Kiwislon Cotton Mills Cu. v. Mount, [1899] 1 Ph. 831 ; Fdmunds 
V. Edmunds, [1901] 1*. 362. 

(m) Fronth v. French (1855), (5 De G. M. & G. 95; Neale v. Day (]S58), 28 
L. J. (cu.) 45. 

(a) Suns v. Thomas (1840), 12 Ad. & El 536, 555. 

(o) 45 & 46 Viet. c. 75, s. 10. As to what is sepaiate property under this Act, 
seo title Husband and Win * 

(«) Cadvyun v. K< unfit (1776), 2 Cowp. 432,434 ; see Parti idye,v. (Jojip (1758), 
Amb. 696 (gifts to children). 

(</) Touuislund (Lmd)y. Windham (1750), 2 Vos. Ren. 1, 10; I Vhdfna/tan v. 
Jennvnjs (1834), 0 Run. 493 ; and see Marti/ny. M'Namara (1813), 1 Hi & War. 
411. 

(r) Chance, Treatise on 1’oweis (1831), 8.1850. 

(e) Stephens v. (Hire (1786), 2 Iho. P. Cl 90; HoUs V. Hull (1788), l Cox, 
Eq. Cas. 445; Nunn v. HVmiore (1800). 8 Term Itop. 621 , see also Jones v. 
Waite (1839), 5 Bing- (N. 0.) 341, Ex. Ph. 



80 ' 


Fraudulent and Voidable Conveyances. 


Shot. l. the fraudulent intent (t); to a purchase in the name of a child or 
In General, other third party («), or in the joint names of the debtor and a third 
party («>); to a sale in consideration of a payment to a third 
party Or); and to a judgment suffered (a). A deed, executed by a 
debtor who is tenant-in-tail, operating to disentail property and to 
resettle it on the debtor for life, is not within the statuto, as nothing 
is thereby taken out of the roach of creditors (b), and this is 
apparently the case even whero tho property is disentailed and 
resettled by two separate deeds, provided that the two deeds in fact 
form parts of tho same transaction (c). 


Creditors’ 
trust deeds. 


Assignment 

between 

partners. 


Settlements 
by married 
women. 


167. A deed, though in form a trust deed for the benefit*’of 
creditors, and therefore pnmd facie not fraudulent (d), if it is a cloak 
for retaining a benefit for the debtor at the expense of the creditors, 
or if it seeks to impose obligations on the creditors not required 
of them at law, will be set aside under the statute at tho 
instance of creditors not parties thereto (e). In determining the 
validity of such a trust deed, tho deed munt ho considered as a 
whole, and where it is substantially for the benefit of the croditois 
a proviso beneficial to the debtor, if consistent uiththo tenor and 
object of the trust, will not render the deed void (/). 

An assignment by an outgoing partner of bis share in the 
partnership property to the sole continuing partner, in considera¬ 
tion of a covenant for tho payment of the partnership debts, may 
be set aside as calculated to delav, hinder, or defraud both the 
creditors of the firm and tho separate creditors of the outgoing 
partner {</). 

Settlements by married women of tlieir property made after 
the 1st January, 1883, are within the statute {It). 


(t) Columbine v. Per hall, Benhall v. Miller (1853), 1 Sin A- G. 228; Buhner 
V. Hunter (18(59), L. 11. 8 Eq. 40 ; me, tie Rem, Ke parte Clough, [ 1901] 2 I\. 11. 
7 09, 0. A. ; affirmed sub nom. Clough v. Samuel, [ 1905] A. 0 ‘M2 ; lie Btnmnijton, 
Ex parte BinmngUm (1888), 5 T. L 1!. 29, 0. A. 

(u) Barrack v. M' Bulloch (185(51, 5 K & 110 . 

(re) Stilcman v. Ashdown (1742), 2 Atk 477; see Glaiitcr v. llewei ilb() 2 ), 
8 Ye'-. 195. 

(cr) Neale v. Dag (1858), 28 L. J. (ax.) 45; French v. French (1855), 
6 Be G. M. & G. 95. 

(a) lmi ay v. Ma<inu>/ (1818), 11 M. it W. 2(57; Mine v. Howell (1803), 

4 East, 1 ; and see ('lam; v ILu/lei/ (1770), 2 (\>wp. 427. 

(h) Clements v. ICcc/rs (1817), 11 I Eq. li. 229. 

(r) 7 bid , at p. 239. 

(d) Godfrey v. Boole (1888), 13 App. Can. 497, ]’ 0. ; see Phi,stock v. Lyshr 
(1815), 8 J\f. & S’. 371 ; compare He Uillo, Ex parte Dollar 0891), 8 Morr. 157 
(widen was a sale of all a debtor’s assets in consideration of the payment of ten 
shillings in the pound on all debts). 

O’) Spencer v. Slater (1878). 4 Q. If. D. 13; Smith v. Hunt (1852), 10 Hare, 
30 ; A rims v, Jones (18(51), 3 H. & C. 423 ; Alton v. Harrison, Poi/str v. Harrison 
(1869), 4 Oh. App. 622; lloldtro v. London and Weal minster Discount Co. (1879), 

5 Ex. 1). 47; Green v. Brand (1884), Cab. & El. 410; Mashehjne and Cooke v. 
Smith, [1903] 1 K. Jl. (571, 0. A. ; see Re Sinclair, Ex parte Chaplin (1884), 26 
Oh. I). 319, 0. A. : Goss r. Neale (1820), 5 Mooie (o. F.), 19. 

(/) Alton v. Harrison, Boyser v. Harrison, supra (proviso that the debtor 
should retain possession for six months); Huskilyne and Cooke v. Smith, supra, 
at p. 676 (similar proviso). ‘ ' ’ 

(< 7 ) Re Edwards- 1 Bind, Ex parte Mu you (I 860 ), 4 Do G. JT. &. Sm. 6G4. r 
fA) Married Women’s Fiopoity Act, 1882 (45 & 46 Viet. c. 75), s. 19 sen 
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A voluntary expenditure of money in the improvement of 
another’s estate does not entitle the creditors of tho jrerson 
expending the money to a charge on the estate for the amount 
expended, on the plea that the expenditure is an alienation within 
tho statute, for the money has merged in the eatato (i). 

Sect. 2.— Protection of Bond Fide Purchasers jar Value, 

168. For creditors to he in a position to impeach an alienation 
of property by their debtor they must prove, in addition to 
fraudulent intent on the part of tho grantor, either that the aliena¬ 
tion was made without good, i.c., valuable, consideration (/,), or that 
the grantee was privy to the fraud (Z). Otherwise the grantee 
will 1)0 entitled to the protection given by tho statute (»<). even 
where a creditor is in fact defeated by the grant (»)• 

Where an alienation is made by a debtor, with intent to defraud 
his creditors, to a company practically identical with himself, the 
company must bo taken to have had full notice of tho true nature of 
the transaction, and so to be unable to avail itself of the protection, 
although the alienation is one for valuable consideration (o). 

169. The consideration given need not lie tho full value of the 
property (/>), especially when the purchaser is a relative (q). It 
must, however, bo more than nominal; and it will not bo suffi¬ 
cient that the grantor lias escaped some liability attaching to such 
property, as in the case of an assignment of leaseholds, or of shares 
in a company that are subject to unpaid calls (r). 

s. Ill; Tieekctt v. Tasker (1887), 19 Q. B ]). 7; woo also Ittsme v. Kmnedg 
(1702), 1 Pro. 0. 0. 17,n. (Pott’s ed ) (28 English Reports, 901); and as to 
settlements of married women's property generally, see titles Hitsbvnd and 
Wife; Real Property and Chattels Re it,. 

( i) ('amjnon v. <'ottou (18i0), 17 Yes. 203,a ; Sugden, Vendors and Purchasers, 
11th ed., }>. 707. 

(/.-) The statute uses the words “good consideration,” hut these words have 
always Leon held’to ho equivalent,to “valuable consideration”; see Tm/'e's 
Case (1002), 3 Po. Rep SO b ; 1 Smith, L. 0., 11th ed., p. 1; Mt/irs v. Lauder 
{fluke) (1814), 7 1. Eq. It HO. 

(l ) fluhncs v. Penney (18,10), 3 K. & J. 90 ; Graham v. Purler (lHo±*), 14 C B. 
410; 1 Jute v. Saloon Omnibus Co (18.19),4 Drew. 492 ; Ktmti v. Crawford (1877), 
0 Oh. 3). 29, C. A., Re Johnson, Golden v.Gillam (1881), 20 Oh 14.389,394, 
0, A ; Re Tetley. Ex pnite Jeffi , ?/ v. Tetley (1890), 3 Mans 220, 231; Re, Eyre, 
E.r '/mrle Eyre (1881), 44 L. T. 922; Re Cranston, Ex parte Cranston (1892), 
9 Morr. 100; lie Reis, Ex parte Clough, [1904] 2 Jv. P 769, C. A., nllirttiei, 
sub nom. CLmgh v. Samuel, [190.3] A. 0. 442. As to onus of proof, see p. 84, 
post. 

! m) Stat. (1571) 13 Eliz. c. 5, s. 5 (s. 0 in statutes at large), 
n) Holmes v. Penney, supra; Re Johnson, Golden v. Gillum, supra, at p. 390. 
a) Re Thrth {Carl), Ex parte Trustee, [1899] 1 Q. 13. 612, 0. A., per Vaughan 
Williams, L.J., at p. 625. • 

{p) Stephens v. Oh re (1786), 2 Bro. 0. 0. 90; Nunn v. Wilsmore (1800), 8 
Term Rep. 521; Copts v. Middleton (1818), 2 Madd. 410; Thompson v. II7/V<r 
(18,79), 4 Do G. & J. 600, 0. A. 

{q) Re Johnson, Golden v. Gtllam, supra; Arundel {Lady) v. l J hpps and 
Taunton (1804), 10 Ves. 139 ; compare Strong v. Strong (1854), 18 Beav 108. 

(r) Re Ridler, Ridlerv. Ridler (1882), 22 Oh. 1). 74, 0. A. The pi mciple of 
Price v. Jenkins (1877), 5 Oh. T>. G19, 0. A., only applies to cases under stat. 
(1581-Sf 27 Elm. c. 4 (see p. 96, post), and is not extended tc cases under 
stat. (1571) 13 Eli?, c. 6. 


8 EOT. 1. 

In General. 

M.mcy spent 
on improve¬ 
ments. 


13 Elis, c. 6, 
s. r>. 


(i an t. to 
one-man 
company 


What is 
suflieicnt 
eouHidei alien 



82 

SWOT. 2. 

Protection 
of Bona 
Fide 

Purchasers 
for Value. 


Tlie con¬ 
sideration of 
mai riage. 


Separation 

deeds. 


Fraudulent and Voidable Conveyances. 

A grant to secure the repayment of an existing debt is one for 
sufficient consideration (s); so, also, is a grant in consideration 
of the waiving of an equity tc a settlement (/). Where, on tlio 
face of the instrument, there appears either no valuable considera¬ 
tion, or merely a nominal consideration, evidence is admissible to 
show that in fact there w T as valuable consideration (u). 

170. Marriage is a sufficient consideration (n), even when the 
wife is aware that the husband is indebted at the time (b), 
unless the wife knows of acts of hankiuptcy committed before 
the date of the settlement (<•). If the marriage is bona fide it is 
immaterial that the settlement contains false recitals (d), or a 
covenant to settle all after-acquired property of tlio husband (r). 
If, however, the mairiago is not bona fide, but a contrivance to 
remove property from the reach of creditors, it will not avail as a 
good consideration (/): and the marriage consideration will not 
support, as against creditors, provisions in favour of collaterals (//b 
rout-nuptial settlements executed in pursuance of ante-nuptial 
agreements of which specific performance could ho obtained are for 
valuable consideration, and aro not, therefore, affected by the statute 
in the absence of a fraudulent intent common to both parties to the 
marriage consideration (//). 

Separation deeds by which property is settled in consideration of 

(,s) He lkvnjord, Ks parle Games (IS"!)), 1*2 < 'li. 1'. .‘JH, 323, C. A ; Alton v. 
Jhir fit-on, Poi/ser v. Harrison (ISO!)), 4 Ch App. 022 ; Marhndale v Booth (18^12), 
3 15 & Ad. 498, see Allen v. lion nett (INTO;, 5 Ch App dll. As to sufficient 
ooiiMiloiutiun for other puiposcs, coinpaie p. 90, post , and see title Contract, 
Yul. YIl., pp. 583- 380. 

\t) He Home, Jvx parte Home (1885), at L. T. 301 ; and see Ttastlale v. 
Hraithv'atte (1877), a Cli D. 030, 0. A ; M< nttfore v. Hebrew ^1805), E. It. 1 Eq. 
171; compare Hdkilt v. TaJar (1887). 11* tf. 11 i). 7 (consideration passing Irom 
a husband). For general treatment of the doetnno of equity to a settlement, 
see title llrsiiATsm and Wm: 

(») Gale v. iri/h«ai«on (1841), 8 M. & W. 405; Holt v. Todhuntcr (1845), 2 
Foil. 70; Lcifehild's Case (1805), L. It. 1 plq. 231; Totvnend v. Taker (1800), 1 
(_'h. App. 4 10, 450 , Jlayspoote v. Collins (1871), 0 Oh. App 228,233; lie Holland, 
(Irtijij v. Holland, [lS)(i2] 2 Oh 300, 388, O. A. So a deed may he shown to be 
part of a transaction evidenced by other deeds (Harman \. Jin hards (1852), 10 
Hare, 81 ; Graham v. O'Ketjje (1801), 10 I. Oh. Jl. 1). See also title Deeds 
and Orn eh Instruments, Vol X., pp. 439, 410, 449. 

(n) Campion V. t'otton (1810), 17 Yen 201! a , and see Ilusstl v. Hammond (1738), 
1 Atk. 13 ; Fraser v. Thompson (1859), 1 Gift. 49, 65, reversed on another 
point (1859), 4 Do G. & J. 059, O. A. 

(1) I Ud. 

fc) Frusti v. Thompson (1859), 4 De G. & J. 059, 0. A. 

Id) Campion v. Cotton, supra; Ktvan v. Cniir,ord (1877), 6 Oh. D. 29, G. A. 
(A lie litis, Ax parte Clough, [1904] 2 If. li. 709, 0. A.; afliimed, sub nom. 
Clough v. liamutl, [1905] A. O 412. 

(./) Columbine V 1’tnhal/, J'cnlutll v. Miller (1853), 1 Sin. & G. 228, where the 
parties had lived together for some years before marriage ; Fraser v. Thompson, 
supra; He Pennington , Her jiartr Coo i nr (1888), 59 Tj. T. 774; compare Bulmer 
V. Hunter (1809), L. 11. 8 Kq. 40. 

( g ) Smdh v. Cher nil (1807), E. It. 4 Eq 390; lie Cameron and Wells (1887), 37 
Oh. I). 32. 30; and sec .Warn v. Cmuse (1802), 0 Yes. 752. 

(h) Be Holland, Gntigv. Holland, supra; and see Warden v. Jones (1857), 2 
De G. & J. 76, where them was no contract in writing sufficient to satisfy the 
Statute of Frauds, so that the ante-nuptial agreement was unenforceable; see, 
ftuthcr, Taylor v. Jones (1743), 2 Atk. 000. 
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no proceedings being taken against the grantor for divorce#), or 
which contain a covenant by tho trustees to indemnify the husband 
against his wife’s debts, are also for sufficient consideration (k). 

171- Purchaseis for value from the grantee me also within the 
protection of the section if they take without imlicu of the fraud:/), 
for the alienation by the debtor is good until if is avoided (in). 

Blot. roiutilx of Impeaihmrut. 

Si'n-Siurr, 1.- -Fraudulent Intent. 

172. The question of intent to delay, hinder, or defraud credit,.as 
is always one of fact, which the court has to decide on the meats oi 
each particular case alter taking all the circumstances surrounding 
the making of the alienation into account (n). 

An intention to do-hut an expected execution by a p.uiu-ular 
judgment creditor does not necessaiily constitute a baud xwlhin 
the statute (o), but to be valid an alienation made with such intent 
must 1)0 for full value and, as between the debtor and the grantee, 
a hitmi jule transaction ( p). No title to goods will pass to an 
assignee thereof where he lias had notice that a writ of execution 
has actually been delivered to the shorin' befoio the alienation \q). 

Unlike the bankruptcy lavs(r), the statute does not prohibit 
a debtor piefernng one creditor to another (.s), and therefore a 

(?) Hobbs v. Hall (178S), 1 Cox. K.j Cut*. 443; compare lie Fo/ie, Exparte Hn/.srr, 
flUOS j 2 K. II. 109, C. A , nud see, emitra, Fitter v. Fitzer (1742), 2 Atk. 311. 

(/.) Sh/daui v. (ihic (17S(>\2 I!io ('. C. DO ; and sec II i/son v. ITi/san (18 IS), 
1 II E. Cos. 33s; Utuhiix I/tudun/ (ls7o), 3 Ch. A])}) .380. 

(/, (Jeon/e v Mi/bauhe (1S08), 0 Ves. 15)0, Halifax Joint Sink Hanking Co. v. 
(Ibiltnll, [ES91] 1 Ch. 81 , see also Xoi/ts v. Fatirson, [1804] !} (Jh. 207. Similar 
protection is given to punhaseis lioin gmnt ops umlor a giant voidable under 1 ho 
Dankiuptoy A'-t, 1888 (10 A 47 Viet c. 32')„s. ‘17 ; ne« lie Carter and Krn<la dint's 
Contrail, [1897] 1 Ch. 770, C. A ; and titlo llANKiiurieY AND Insolvency, 
Vol. IT , p 27U 

(m) Mmewaodv South Yorkshire Ityit and Hirer Fun Co. (1838), 3 IT. & N.7^,8. 
(a) Thom/ son v. H'lbster (1830), l Drew. 028, 082; (Unhrnj v. Foote (1888), 
1!! App. C.is. 407; He Holland, (It o/,/ v. Huh and, [!!i()2j 2 Ch. 800, ('.A.; 
I'oinp.iK’ O'Connor \. Hu mint (1888), 2 Jo Ex Jr. 031; Turoh t/'v. lloo/itr 
(1S80\ 2 Jiir. (n. s ) 10S1 , Marline v. ihgill (1802), 8 Jnr (n. 8.) 829 
(<-) Stat. (1371) 18 Eli/., o. 3. See Wood \. Jh ne (1813), 7 Q 1>. 892, Hale 
v Salami V run thus Co (1839), 4 J)iew. 192, Far nl! v. Ten;/ (1801), 0 11 A N. 
807. Tho personal repiesentative of a deceased debtor has the same right to 
defeat, an execution Heritor in this mannei as tlio debtor hinwdf had (II oleer- 
ham/ilon and Stajjm dsh u e Hauling Co. v M a rut on (1801), 7 II. & N. 118). 

(p) Collision v Gaidmer (10s],', reputed 3 Swun. 270, n. ; Alton v Hamsun , 
J'm/sir v. Ilamum (1800), 4 Ch. App. 022; F.dmunds v. Edmunds, [1904] P. 
802, 370; and see lie Moionei / (1887,'. 21 L. It. Ir. 27, 35—37, 0. A. , Strong v. 
Slum;/ (1833), 18 Heav. 408. In determining whether tho transaction was 
hand file, tho fact that its necessary e fleet would bo to defeat a judgment creditor 
would incline tho couit to decidu against its validity (Edmunds v. Edmunds, 
su/ira, at pp. 378, 870). 

{</) Sale of Hoods Act, 1893 (30 & 57 Viet. c. 71), b. 26 (1). See title 
EXECUTION, Vol XIV., p 48 

(r) Sen title llAsiaiur iev and Insolvency, Vol IT., p, 279 
(a) Hot Ir id v Anderson \J798), 5 Term Hep. 235; Denton v. Thm nhill v 1810), 7 
Taunt. 149; Alton v. Harrison, Toi/ser v. Harrison, supra ; Mnhlhton v. Pollock, 
Ex part* Elliott (1876), 2 Ch. 1>. 104, per Jessel, M.R., at p. 108, Maskelynt 
nd Cooke v. Smith, [1902] 2 K. 13. 158 ; affirmed, [1903] 1 K 13. 071, C. A. * 
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Sect. 3. 

Grounds 
of Impeach¬ 
ment. 


I-'jaud at 
instigation of 
giauleo. 


Burden of 
proof. 


Evidence of 

fraudulent 

intent. 


Fraudulent and Voidable Conveyances. 

conveyance executed in favour of one or some only of the creditors of 
the grantor may be bond fide and valid, notwithstanding that the 
grantor knovB at the time that execution is about to be issued 
against him (t), or that he is insolvent (a), and even though the 
conveyance comprises the whole of the grantor’s property (r). Such 
an alienation will, however, be avoided if it is a mere cloak to secure 
a bonefit to the grantor (w). 

The fact that tho intout to defraud emanates from the grantee 
and not from the grantor, and that th^ latter acted only at the 
instigation of the grantee, does not prevent an alienation being 
avoided (.r). 

Suj:-Seot. 2 —Evidi ure of Fraudulent Intent. 

173. In an action to sot aside an alienation under the slatute 
tho onus of proof of actual fraud on the part of the grantor, and 
that the grantee was privy to the intent, rests upon the plaintiff 
where the alienation is for valuable consideration {a). Where, 
however, the alienation is voluntary, then oil proof that the grantor 
was at Hie time of its execution contemplating his entry upon a 
hazardous business ( b ), or that the natural consequence of the 
alienation was to delay, hinder, or defraud creditors {<■), or that the 
ciieumstances under which the alienation was effected bore one of 
the indications or badges of fraud hereafter mentioned (d), the onus 
of upholding the alienation is imposed on the defendants. 

174. There are a number of circumstances which weigh with 
tho court in detennining whether, in any particular case, there was 
ari intent to defraud creditois (<?)• The strongest of these indica¬ 
tions, or badges, of fraud is the continuance of the grantor in 
possession of the property he has purported to alienate, when such 
continuance in possession is not in accordance with the tenor and 
object of the conveyance (/); and even though the grantee is lot into 


Alton v. Harrison, Poyser v. Ilmruon (I860), 4 Oh. App. 622. 

(h) Middleton v. Pollock, bit paite Elliott (l876), 2 Ch. 1 >. 104. The knowledge 
of tho creditor grantee is also mminteiial (dud., ut p. 108). 

(e) Altai V. Harrison, Pogsrr v. Harrison, supia. 

(/■•) Hid; Maskchyrte mid Coi'kc y. Smith, [1002] 2 K.J!. 158 ; allinned, 114)03] 
1 K. 11. 671, 0. A.; J’> Sinclair, Ex parte t'haphn (188-1), 26 Ch 1) ,'}]!), C. A., 
see the judgment of Fhy, L J., at p. 636, and Allen v. Itonmtt (INTO 5 < h App. 
577. See also title Binkkocicy and Insolvency, Vol. II, p 336 

(x) Cornish v. Clark (18721, L. 11. H Eij. 181 

(a) Re Johnson, Golden v. Gillum (1881), 20 Oh. ]>. 380, 391, U. A. ; Re 
Cranston, Ex paite Cranston (1802). 0 Moir. 160; lie 1'cllei/, E< /urle Jefl'rei/ 
(1806*1, 3 Mims. 226, 233 ; Re lhrih (Gail), bU paite Trustee', [180,0] 1 U U 612, 
620, O. A.; Re Holland, Gregg v. Holland, [1002] 2 Oh. 360, 0. A,; lie Reis, 
Ex parte Clough, [1901] 2 K. B 760, C. A. 

(1) Maehay v. Coughs (1872), L. It. 14 Eg. 106 

(c) b'reeman v. Pope (1870), 6 Oh. App 338 ; lie MW, Ex parte Mirccr 
(1886), 17 Q. B. D. 200, 0. A.; Re Holland, Gregg v. Holland, supra; see 
Re Tetley, Ex parte Jeffrey, supra. 

(d) See infra. 

te) As to whero tin- onus of proof lies, see supra. 

[/) Twyne's Case (1G0C), 3 Oo. Jtep. 80 b; 1 Smith, L. 0., 11th ed., 1 ; Reed v. 
Blades (1813), 5 Taunt. 212; Edwards v. Harben (178$), 2 Term Bop. 587 ; 
PagH v. Perchard (1705), 1 Esp 205; Eastwood v. Brown (1825), Ity &«M. 312; 
aid see Morris v. Mon is (l8'Jo), 72 L. T. 879, P. C. 
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possession jointly with the grantor, the presumption of fraud will 
still be raised <>/). But continuance in possession is not evidence of 
fraud where such possession is consistent with the nature of the 
grant, as in the case of a mortgage {h). Again, retention of the 
titlo deeds of the property gi anted is an indication of a fraudulent 
intent (t). 

175. Thu fact that the grantor was at the time ol the aliena¬ 
tion indebted to a considerable extent, though not amounting to 
insolvency, especially if * by the alienation he rendered himself 
unable to meet his then existing liabilities, furnishes very strong 
evidence of an intent to defraud his creditors (A), hut such midenco 
is not conclusive(/). Jn determining the amount of the indebted¬ 
ness of the grantor, account must be taken of any contingent 
liability, such as that under a guarantee (wt), or "for damages 
recovered in an action commenced after tho alienation for a tort 
committed prim t<> the alienation (a), unless the contingency of tho 
gi antor being in ule liable is very remote (o ); but mortgage debts, 
where the mortgaged propel tv is a snllicienfc serum tv, may be 
disregarded ( ji). It is not, however, necessary for the avoidance of 
an alienation under tho statute that the grantor should be in any 
way indebted at the time of tho alienation (</), and a settlement 
made for the purpose of safeguarding the grantor, or his family, at 
a time when lie is about to enter upon a speculative business, or 
one of winch lie has no spt einl knowledge, will ho impeachable on 
that ground alone (r). 


(/) II onloli \. Smilh (ISOS}, 1 Camp. 332. But this would piohublv not ho 
m) whiuo the gnmtoi :md grantee me husband and wile, and tho propci ly 
ti unsigned consists <»i lumituro in the houbo occupied by both; boo Hit muni v. 
Mau/teV, [lh!)l] 2 Q. li IS, C V 

(/ 1 ) Iiied v II thnot (IS.51 ,, 7 Bmg .777,,583; Martiia'ale v. Booth (1S32\ 3 
I! A Ad. -IDS ; comp,no Alton v limn, on, Foys-r v. JHtnisim (1869). 4 Ch. App. 
G22. 

(;) l‘ei nj-IInttck V AUmvod {IS,Vi), 27 Jj. J (cil ) 121 

(Ic) Tonnseiul v. WcslttmU (IS 10\ 2 lloav. 310; Jenkt/n V. Vauyhan (]S5<>\ ,'i 
I (row. die , Chrislt/ v. Courtenay (185S), 2ti Bo.iv. 140 ; Ft reman v. Hope (isie'i, 
ii Cl). App 73S; Knit V. lhley (18727, E. It. 11 E<|. 100; Spir *t Willow* 
(1S05\ 12 L. T. 704 ; Iknninou v. Taltermll, Dt unison v. tVnppirflSGS), 18 17. T. 
308; 'lie Holland, Urtgy v. Holland, [10021 2 Oh. 300, C A 

(/) He H7o<, L'r /iinli' Mirier (1880), 17 li 11. J) 201), 0. A.; He Johnsuu 
Golden v. Cillam (1881), 20 I'll. I). 380, 0. A ; Holme* v. IVvntti/( 18507, 3, 
Ji. & G. 00; but boe Freeman v. Pope, supra; and Mat La;/ v. Dom/la* (1872), 
L. It. 14 Eq. 10G. And see He Lane For, F.e parte Gimbhtt, [1000j 2 tj. JJ. 
608; Graham v. O'Keeffe (1801), 1G T. Ch. It. 1 

(m) He Haller, Haller v. Haller (I8S2), 22 (Jli ]>. 74, U. A. 

hi) Crowley v. FA worthy (1871), L. It. 12 Eq. 1.78 

(oj He Haller , Haller v. Haller , supra; and see lie (17se, Ex parte Mericr, supia ; 
Vyse v. Brown (1884), 13 (J. 33 D. 100. * 

(p) Jeuh/n v. Vaughan (18.7G), 3 Grow. 419, 426; Be Camlet t, Ex parte 
Iluxtahle (1870), 2 Oh. D. .74, 0. A. 

(q) St lie i nan v. Ashdown (1742), 2 Atk. 477 ; Barling Bishop]) (i860), 29 
Beav. 417 ; Thompson v. Webster (1859), 4 Drew. G28, G32. 

(r) Mai hay v. Douglas (1872), L. It. 14 Eq. 106; Re Buttcricui th, Et parte 
Bussell (18S2\ 19 Oh. D. 5S8, 0. A., per Jesseu, M.lt., at p. 598 “Tho prin¬ 
ciple of Maclcay v. Douglas, and that line of cases, is this, that a man is not 
entitled* to go into a hazardous business and immediately befoie doing so to 
Bettle all his property voluntarily, the object being this ‘ If I succeed m business 
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176. Other indications of a fraudulent intent are: the fact 
tint the alienation comprises substantially the whole of tho property 
of the grantor (*■); in the case of an alienation of shares, that a 
call has been made upon them it) ; that the alienation is made 
after a writ has been issued against the grantor (a), or after 
execution has been issued i/>); that the conveyance l>v which it is 
elloclod contains an unnecessary statement to the olle-t that it was 
made without a fraudulent intent (<■); that the conveyance contains 
a false recital, though this will not be conclusive against a party who 
did not know that the recital was false (</); oi that the grantor 
reserved to hint.-vlf a pow r er of revocation (cl. 


177. If a settlor settles his own property upon trusts, under 
which lie takes a life mteiest d< terminable on hankruplcy, his life 
interest will pass oil his bankruptcy to his trustee, the provision 
fm* deleiniination being regarded as a liaud on the bankruptcy 
law(/). The inclusion of such a provision might also lead tho 
couit to regard the whole settlement, with suspicion m an action to 
set it aside under the statute (</), hut will not of itself render the 
whole settlement fraudulent (//). Where the pioperty so settled is 
that coming to tho settlor in right of his wile, the provision for 
determination on bankruptcy is good under the bankruptcy laws 


I make a fortune foi inw-lf. If I fail I leave mv credihus unpaid. They will 
bear tie* loss ’ ” 

(•h) Tinito'& Case (1002), :! <\> lie]) SO h ; ] .Smith, I. 0 , lltli od., 1; 
Ettit man v Ashdou u, (1712), 2 At k 177; Thompson v ITilsfrr (1 S.70), -1 Drew. 
(iliS, fi.'i.J , On, iih,l Haul: <'or/‘oration v. ( 'oh man (1 Still, -1 L. T. !>; lC,ne v. 
(lardnir (I860), I, I,’ 7 Eq 017, /.V TiomjhUm, Kent and t/enerol < Y»//o hut/ and 
Estate ('<> v. 77 inu/hton (ISO 1), 71 L T 127 , /.V Hulk (Cm/). E.< jmtr Trust, e, 
1 *1 B ("'12, ( 120 , 0. A ; hut s**e Alton v. Jlurn uni, I’, i/hi v. Ham ison 
(lsii'.n, 1 l'h. A].]. 022 

( t ) K, 7 tmnjhlon , I lent ami (unerai ('oHichmj and Estate Co. v. Trow/hlon, 
sujita. 


[ft) Tim/nTs r<i,u\ mi),m , Einpumfoim Shall (1SI1), Haie, 101 , lUndm- 
so t 'i> v l!l< nl,n ^1 S.i2l, 1 l>e C. M. it. O. 19.7, (1. A., It, Maroney (1SS7), 21 
I. R Ii. 27, C. A ; Hat limi v. /hshoj.p (1S00), 20 lieuv. -117 : Huliner v. Hunter 
(ISOOl, Ji S Eq. 40; hut sou IE U7.s<, Ex jxute Mtren (1SS0), 17 (i B. I). 
200, (A A ; Alton v. IfairiMm, I'oyser v Jinn is,m, supra. 

(h) Uotl v. Einith (is,70), 21 BnaV. ,711 : com]>aic Wood v. Dme (1S4.7), 7 Q. B. 
S02 ; llalr v. Nil,ion Omnibus Co. (IK..!)), 4 1'ie\v 402 ; Edmunds v. Edmund i, 
[10041 V. 302, win re the assignments were held valid as being loud full and 
l’ur value. 

(A Tirnne's <\i r, siij r.i 

CYi 'l/ 11,11 (*1 Hm. & (i 2.7S , Kerim v. Crawford (1877), 6 

<f) IMfU'iV* Hum (15907, Mooie (k. b.), 4SO; TarbmJ; v . Murium/ (170.7), 2 
Vein .10; Mi Jah, vine v. Mai low (1742), 2 Aik. 510; Em it It v. Hurst (18.72), 10 
; * lcrama,! v - t'arlvlt (1861). 1 John. & II. 410 ; Jenh/n v. Vam/han 
(1SJ..I, .. Drey. 410, 42. , Jle Lane-For, Er. parte (limbi,tt, [1900] 2 CL B. 508. 

. mi.?, ” '(1811)^19 Yes K8; lie Brewer's Settlement, Morion 


M I 7 r 1 t.fUil two / T - - . - ~ v -* " V W. « * -VUL- fi«. /M,, jiXL/I I ,VU 

\ r 'y *'; and soo titlo Bank^ti-tcy and Insolvency, 

v ol. LI., p. 151. ‘setm, where tho life interest is determinable on a voluntary 
u ienatmn (Broile v. Erai.yn (1S59), 27 Beav. 181), or on an involuntary 
alienation other ban bankruptcy and tho clause has taken effect before the 
bankruptcy (he Detmold, Detmold v. Dtdmold (18S9), 40 Ch. 1). 58.7) 

(.-/) Murphy v, Ahrahwn (1K64), 15 T. Oh. B. 371. 

i/') 1{ ; Holland, (jrctjy v. Holland, [1902] 2 Oh. 360, 372, 386, 0. A.*: over¬ 
rulin'' He I ear son. Lx parte Stephens (1876), 3 Ch. D. 807. 
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and, farther, raises uo presumption of a fraudulent intent under the srct 3 . 
statute (?). • Grounds 

The mere fact that the settlor reserves, or may derive, some of Impeach - 
benefit'under a settlement will not affect its validity (t). ment. 

Sbct. 4.— Who can avoid Alienations und, >■ the Statute. 

178. Although alienations made with intent to delay, hinder, 
or defraud creditors are voidable as against creditors and persons 
claiming through them,• such alienations aro valid in all other 
respects and against all other persons. Where such alienations are 
made by deed they cannot ho impeached by the grantor (/i, by 
his personal repiesentatives after his death (/a), by his committee 
after his lunacy (n), nor by any other poisons deriving title under 
him(n), the grant being good as against all thiid parties ether than 
creditors (]>). "Whore, however, the alienation is by delivery of goods 
and is in fact a mere pretence, and no purchase-money is paid 
although a receipt is signed for it, the giantor may recover tho 
goods from the grantee in an action in trover ( 7 ). 

179. A creditor's right to relief is not lost by a release of the 

debt if procured by the debtor without disclosing the existence of 
property com piised in avoidable settlement (r). A creditor may 
impeach one part of a fraudulent transai turn although he takes a 
benefit under another part (s) ; hut creditors who have acquiesced 
in the grantor making the alienation, and poisons denying title 
under them, havo no right to sot aside the alienation, for they 
cannot be said to have been defrauded thereby (/). Similarly, a 
creditor who has represented the alienation which is impeached 
as valid to a third party is disentitled to the lolief given by 
the statute, even though the third party has not acted on the 
representation ( 11 ). ’ t 

180. "With tho above exceptions, all creditors who have, been 
delayed, hindered, or defrauded by tho alienation, whether tliVu 
debts were owing ab» the date it was made or were incurred 

(i) Ihyinhafhum v. Holme (1811), It) Yes 88, 92 , M«nti fairs v. licit rent (IHB.'i), 

L It. 1 Eq. 171 : Maihnitosh V. Poyose, (1893] 1 Ch 003, R( Hullanil, (nfyy 
Holland, [ 1902] 2 Ch 9(50, C. A. 

(A) Holloway v. MilUtni (181(5), 1 Mailil 111,421 , Ifolmes v. Penury (18.(0), 

3 X. & .T 90, 100. 

(1) I’d n v. Fs/anassc (1331), 2 My & X. 49(5 ; Hill v. Cordon (1S33), 2 
My. & X. 303; Paul v. Paul (1882).‘20 Ch. I) 712, (’. A. , and soi> ('intis v. 

Price { 1803), 12 Yes. 89, 103; Tinnjm ray Y. Roirlis (1872), L k 11 Eq 171, 

1 a7; Ai/rrst v. Jenkins (1873), h It 10 Eq. 273. 

(jii) Halves v. / tadtr (HJ11J, Cro. Jar. 270 , Oi talar v. Jhnuai (1093), Comb. 

34 S. 

In) dolman v Crohr ( 1790), 1 Yes. 100. 

(o) Robins on v. M‘ Ihuiuell (ISIS), 2 15. & Aid. 134. 

) p) Bessey v. Windham (1S11). (5 Q. 15. 1(5(5. 

\n) Bowes v. Fodn (lS3Ki 2 IT. JN 779. See also titleTnovmt and I ivitb. 

'?-) Maehny v. thuu/las ^ls72), Ii. It. 14 Eq. 100; and see Tam/unay \ tloirhs 
(1872), 1. X M Eq 131. As to delay in taking legal proceedings, soo p. 89, 
post. 

(h) Fpewh v. French (1833), (5 De O M. it Cr. 9 o, 102. 

ft) 01 hver v. Ktiaj (1S30), S Do U. M. & (I 110, C. A. ; Cte<l v. Braun 
(1808), 1 Taunt. 381; and see llam/ord v. Baron (1788), 2 Telia 391, a. 

(iz) Myers v. Leinster (Pnhe) (1814), 7 I. Eq. K. 110, 100. 


Subt-equent 

cri’dilnis. 
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subsequently thereto, may avoid the alienation and share in the 
t ?i ;Uibution of the property comprised therein (r). 

Although subsequent creditors have the same right to set aside 
an alienation made with intent to delay, hinder, or defraud them 
as creditors whose debts were due at fclte date of the alienation, 
they have a more difficult task than the latter class of creditors 
in proving a fraudulent intent on the part of the grantor in the 
case of a voluntary settlement. In such case they must prove 
either an express intent to delay, hinder, or dofrhud creditors, 
or that after the settlement the grantor had no sufficient means or 
reasonable expectation of being able to pay his then existing debts (ir). 

181. A voluntary creditor under an instrument under seal ranks 
as a ci editor within the statute, even though Ins debt is not payable 
at the time the alienation is sought to he set aside, ns in the case 
of a creditor under apost-o/uf bond (a;). 

182. The trustee in bankruptcy can impeach the bankrupt’s 
fraudulent alienation made before bankiuptcy (.'/), and a fraudulent 
conveyance either within the statute, or one that is taken out of 
the scope of the statute only by the fact that the grantee was not 
prny te the fraudulent intent (a), is itself an act ot banfruptev (/<). 

(v) Hi' l.unhov \ timnilwootUMM'l), -Tac 552; Jenlyn v Vaughan (1856) 3 1 bvw. 
41!), jr«i e v. e’in dner (1 MOO), E If. 7 Eg. 317 ; Croishg v FJntnthy (1 fS71), 1 j.1v 
12 Eq 158 ; Ma< Lag v. Douglas (1S72), Ij. 1!. 1 l Eq 10(1 ; Taglurv ('<« nt n (1 8761, 
1 (’h. I). 611(1; lie Huttenrorth, E.r parte Unwell ^JsS‘2), U) (’h I> ,'NS, A. 
In J'ii/n/n v. Vaughan, supra, nt p. 425, JCiviu.usi.hY, V -(' , im-ad the question 
whet hoi, in a ease wheie the only evidence of iraudulent intent lay m tho laid 
Unit the grantor was at Uio time of the settlement indebted to some extent, 
and vvhete all the debts existing at the date of the alienation had been paid oft' 
before a subsequent creditor instituted pi opcode,gs to avoid tin? settlement, niu.li 
erulitor was not jirevented from succeeding by tho laid, that tho only evidence 
of ttio fraudulent intent had been remo\ed hy tho giantm having paid tho debts 
owing ut tlm tnno of tho settlement. This question dnc« not appear to jmvo 
been decided yet, but it is submitted that in such cneumstanees a subsequent 
creditor might succeed, for the property passing from tho erulitor may well 
have been used by the grantor in payment of ttebfs owing at the time of 
the settlement, the grantor thus in effect only substituting one eiulitoi for 
Jinotliei wi/houl reducing the amount of lus indebtedness Tins would eertnmly 
bo the case if the grantor paid oif the creditors existing at the time of the 
settlement, with the intention of taking tho settlement out of the np< ruhon of 
tho statute, see flu hard sou . Smallwood, sujna ; Holmes v Bniucg (],S56\ 3 
K & 90, 100; l.us't v. Wilkinson (1S00), 5 Yes. ."81; Whittington v. Jennings 

(1 Still, 6 Sun. 4i)3 

(«■) 8 girt t (l v. 11 it lows (1864), 6 Do G. J. A Sm 2 ! Cl, Hr Lane-Foe, Kr jniiie 
Gimhlctt, [1900] 2 Q, 15.508 ; Maibtg Douglas, t,it,na ; and see Ilol/oirni / v. 
Mil/utJ (1816) 1 Mudd. 411; Martyri v. JIF Xatmuu (is 4 Ih\ & Wai. 411, 
427 ; Tt'iilor v. t 'oenen, supra ; Freeman v. Hope (1870), 5 Ch. App, 538 ; Class teg 
v. Elwoitmj, supra ; lie Wise, Er parte Mercir (18S6), 17 Q. 33. D. 290, (1 A. ; 
conqiaio Jiussd v. Hammond (17-38), 1 Atlc. 1,3, Kidmy v. Coussmahcr (1806), 
12 Yes 136,155; Hattershee v. Farrington (1818), 1 Swan 106. 

( t -) Adames v. Halit It (186S), L. It. 6 Eq. 468, where it vv us also held that cove¬ 
nants for title m the disposition did not enable a claim to he made in competition 
with the cmhtoiH. As to post-obit bonds, seo title Bonds, Vol. III., pp. 82, 94. 

(?/) Doe d. Grime.by v. Ball (1843), 11 M. & W 531 ; Bithter v. Young (1856), 

6 E. & B. 1, 17, Tlx. (’h.; and seo Dans v. FnelL (1800), 3 L. T. 391; He 
Harrison, Ex paitc Baltin (1880), 14 Ch. ]>. 265, C. A.; lie Butter worth, Ex 
parte Bussell, supra . 

(ai) Seo p. 81, ante. 

(h) Bankruptcy Act, 1883 (46 & 47 Viet, c, 52), s. 4 (1); see title Bankkuvtoy 
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183. A fraudulent, bill of sale and a judgment fraudulently 
obtained are void under the statute as against the sheiiiY executing 
a writ of fin i /arias, as he acts in right ot a creditor (<*). It is conse¬ 
quently the duty of the sheriff to seize goods comprised in such a 
bill of sale mid remaining in the judgment debtor's possession, or 
in the possession of a sheriffs otlicer put into pose<\.,'.ion under a 
prior fraudulent judgmont (//). 


Sect. 5. — llcmpdies, I'nuiicc, and Penalties. 
tjuit-SncT, 1 —/*emcilns and Brut Inc. 


184. In an action to set aside an alienation under the statute a 
creditor should sue on behalf of himself and all other the creditors 
of the grantor (r), except where he has recovered judgment for his 
debt, in which case lie can obtain an order declaring the alienation 
void as against him and containing consequential directions for 
the satisfaction of his debt alone, without mention of any other 
creditors or their debts (/). 

If tho grantor lias become bankrupt, his trustee in bankruptcy ia 
tlm pi op .t person to institute such proceedings (y), but a creditor 
may do so if tho ti listen m bankruptcy refuses to act (h) . A 
bankrupt grantor is not a proper party to proceedings of this 
nature instituted by bis trustee in bankruptcy (i). 

The court will set aside an alienation at the instance of a creditor 
before he has recovered a judgment in respect of his debt (k). 

A creditor suing under the statute will not he delayed by an 
inqiiiiy being ordered to asceitain whether tho grantor has not 
assets sullieient to satisfy the debt other than such as were included 
in the alienation impeached (/). 

185. The right given to creditors by the statute to havefiaudu- 
lent alienations set aside so far as is necessary to satisfy their 
claims, being a legal right, is not losJ by tlieir delay in enforcing it so 
long as their debts are not barred under the Statutes of Limitation (>g). 


AND Insolvency, Vol. 11# p. 1G; and soo Rt Ilirth (Call), Ex pailr Tnrtie, 
[1S99J 1 O. 15. 012, 0. A. 

(r) Tumlv. Tipjirr (1627), Eat. 222; Bagtt v. Berth aul (ITS) 1), l’E.sp. 20.); 
Fmnty y. Muynay (1843), 11 M & AY. 2G7 
(,/) Lovak v. Cnnvdtr (1828), 8 15 & (). 132 ; Jin ray v. Maynay, supra As to 
duties of shell IT, generally, see titles Execution, Yol. XIY., p. 21 ; Smauirs 


and Eaiuiit-s. • 

(e) Jirene liner S'ilnr Manny Co v. Atwell (1869), L. Ii 7 Eq. .'517. 

(/) Smith y. Hurst (1852), 10 Hare, 30 (for form of older, ho.< ibnl , at p. 50); 
Epirett v. Wiltons (1865), 11 Jur. (N. S ) 71) ; Xeale v. Bay (1858), 28 L. J. (Oil.) 
45 ; Jllenl tnsojip y. Bten/nnsojip (1852), 1 J)o G. AT & CL 495, 0. A. An aliena¬ 
tion may also be held bad on interpleader proceedings, without any action to 
set it asido or formal declaration that it is \oid; see title TvrElirLEADEK. As 
to practice on obtaining judgment, soo title Judgments and Orders. * 

(</) Hoe d. Gi utt'-lnj v. Boll (1813), 11 M. & AV. 581; lie llarnson, Ex parte 
Butters (1880), 11 Oh. Id. 265, 0. A. ; Jle Bullet worth, Ex, parte Russell (1882), 
19 Oh. 1). 588, 0. A. 

(h) Jle Genrsr, Ex parte Knveleti (1886), 17 Q 15. I). 1. 

(t) Weiss v. Waidle (1874), E K 19 Eq. 171. 

(k) Goldsmith v. Jiussell (1855), 5 l>cO.M AG. 517; licese River filled' Mining 
Co. v. Atwell, supra, not following r ulma» v. Broker (1790), 1 Yes. 160. 

(/) < JJiaviley v. Dunsavy (Ford) (1807), 2 Hoh. & Lef. 690, 714, H. Ti. 

(t iQ Jic Maddever, Three Towns Banking Co . y. Maddeoer (1884), 27 Oh. D. 523, 
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186. Where the alienation sought to be impeached is in the 
form of a settlement under which a third party lias a power of 
disposition, he may be restrained until after trial from exercising 
his power even in favour of a purchaser for value (»). 

187. W T here a conveyance is set aside under the statu!e the 
proper form of order, unless tlie court is satisiied that nothing can 
in any possible event come to the grantee after the creditors have 
been paid, is not that the conveyance be delivered up to be cancelled, 
but that the grantee shall do all things necessary to make the 
property comprised in the alienation available for satisfying the 
claims of the creditors (<>). The court may direct a sale of s<> much 
of the propel fy compiisvd in the conveyance as will he required to 
satisfy iho claims of the ereditois, or, when' such a course is move 
convenient, of the whole of the property (p) (Creditors are not 
entitled to an account of the rents and profits of such property 
received by the grantor bofoie the conveyance is set aside {a). 

188. Whoic property comprised m the fraudulent alienation has 
been converted, the creditors may follow it, and the court will in a 
proper case exact an undertaking from the granteo or assignee not 
to deal with it pending the trial of the creditor's action (/>). 

Where the grantor is dead the grantee will be an executor dc son 
tort of the grantor in respect of the property comprised m the 
fraudulent alienation which is in his hands (e). 

The court will deciee administration of the estate of a deceased 
grantor in an action by a creditor (d), and where an administration 
order has alieady been made, any creditor who lias leave to attend 
the proceedings may, in a proper case, obtain an order for an 

0. A Tlmn, u tumteo in hankrupti y ha* sut aside an alienation uftei tin* lapse 
oi emhtcen vtais [Hr Pearson, J'r j>at*e SItiji/ia,.* (lS7(ii, 3 ('ll. D. 807 ) , bee also 
title Limitation ok Actions 

( jt ) Hnifii.i v linllock (iSfiyt, L 11.7 Kq .‘Jill. 

{o) hliitl linii/iit'i (\i /.hi v llnHuml, j I HOT J 2 I’ll. 107, anil son 3 Heton, 
Judgment-, mid lInters, (itli id., p 231(5. No 3. J''nr a case when* tlie deed wur 
cancelled, see Tuihtuiiy l nkliH (1871), 17 Q 15 090. As to sotting aside part 
of a transaction, and us to pieseiung tin* rnrhtrt oi a \olunteor m repaid to any 
sin plus, see Fuvth v. Frttnk (! 877), (i Do (if. M A<J 97. As to presoi ving the 
i mlits ot persons hu\ mg puoi 1 1\ n\ i r 1 hi* < n ditoi >, see Hit ul insu/iji v. Hlcnk niso/iji 
(ls70i, 12 lieuv filiS, utliuiied (18.72), 1 D<* < g >\L A (< 197, (.’ A ; 1/aU/a.c Joint 
filmic Hank i in/ (t> \. liin/litll, [ I Sill | 1 Cli. 31, 10. As to pint tiro on drawing up 
ordci , sen title Jenu.veNTs wnd Okdkus. 

(p) Cm Us v. /'roe (1807), 12 Ves SO, 100; com pare Hub Jar Joint Sim Jc 
/Inijcini/ I Vo \ . Uit'lkill, su/ira. 

(a) Unjoins v. Yoik Huihlniqa Co. ('1740), 2 Atk 10(5. 

(L) Hr Wundt, Knnjston Cotton Mills Co. v. Mount, [1899] I ('h 831, where 
proceeds of a policy fraudulently assigned had been invested with other money 
on fcmitgugo; compute Smith v I hast (1847), 1 Coll 707 ; S. 0. (1862), 10 
Hare, 30, when* a tneuter was up])ointod of the assigned property. 

(<’) Jktkrtl \ Stanhope { 1001), (_'ro El iz 810; Huucs v. l.tader (1011), Cro. Jac. 
270, S/ituts v. Ht'/trs (1 332), ,‘i 15. A Ad. 55(52, 370; Skee v. French, French 
v. French (187, ), 55 I how. 71(5; He Mount, Kuiqsfon Cotton Mills Co. y. Mount, 
supra; see Huey. Fun, k (IS, 77), 2<i L J. (air.) 317. As to executors de son tort, 
generally, seo title Eaecu ions anii AnwiMsTRATOits, Yol. AIV., pp. 147 ct sen. 

(i /) Jilamcs v. I/a Ilf tt (18(58), L. K. OEq. 408 ; Taylor y. Coenen (1876), 1 Ch. J). 
05>(1. Art to administration of estates of deceased persons generally, see title 
Exururons and Auministkators, Vol. X1Y., pp. 333 C seq. 
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inquiry whether the deceased had settled any and what property, 
and whether such settlement was void as against his creditors (e). • 

189. When a settlement is set aside under the statute it is in 
the discretion of the court to allow tho trustoes their costs of the 
proceedings, even where there is no property remaining subject to 
tho trusts of the settlement after the creditors’ claims have been 
satisfied (/). Although there are several casos in which the trustees 
have not been allowed their costs (y), it would appear that the court 
is in general loth to refuse costs to trustees who have not actually 
been parties to tho fraudulent intent of tho settlor(//). Whei'o 
costs aie allowed the trustees at all, they mil ho allowed as between 
solicitor and client (/). 

Smi-Si.t r. 2.— S'lituton/ Pemiltns. 

190. All parties to any alienation within the scope of the 
statute and all poisons privy thereto who maintain such an aliena¬ 
tion, or alien the properly conveyed to them thereby, are liable 
to a penalty of one mar’s value of the property alienated if realty 
or chattels real, and the whole value of the property alienated 
if personalty, and to impi isonment lor half a year (A). The penally 
is not the consideration money for tho alienation (/), nor the 
amount of the debt due to the creditor aggrieved by the aliena¬ 
tion (wi), and is recoverable from every person party or privy 
to the alienation and not merely from one of such persons (a). 
Half of the penalty is forfeited to the Crown, ami half to the parties 
aggrie\ed by the alienation (o). Knowledge on the part of a grantee 
that tho alienation wan made hv his grantor with intent to defeat 
creditors is not enough to bring linn within the forfeiture section of the 
statute if he gave valuable consideration and there was no fraudulent 
intent on his pait( p). 

(c’l lie Pi,Her, Puller v. Ih,Her (1SS2), 2g*C'h 1). 71, V, A. 

( /’) Dutton v. Thompson (1N.X31, 23 Gli. 1>, 27K, (!. A. , 

(i j ) See Maehty v. Douglas ^1H72\»L it. 11 Eq IOC, He Putin worth, h’x parle 
Puss,ll ilSSU), 1U (Ill. L>. ,-.Nh, r a' 

(It) Attaint* V. IIa!hit (ISOS'!, L. J! (j E<|, 408, I'ornt&h v. ('lari (1*72). L. It. 
11 Eq. ISt, 100 (where sou lorni <»l ordii); J'ai/lor v. Count n (jsTOf, 1 i’ll. I >. 
G3<>, (>(2; Man/ v. Puunull, [1SS1S] 1 (,'h. HOG; Ideal lidding Co., Ltd. v. 
Holland, [1007] 2 Cli. 1.77 

(i) Ibid. 

ijc) Shit (17)71) 12 Eliz e. 5, s. 2 (s. 3 m statutes at huge). See also title 
Ckiminal Law and l’uecimeuu, Yul. JK., p. 704. To ho liable to tin* penalty 
it seems that a defendant must ho piovcd not only to have been a pm ty or jmvy to 
tho fraudulent all omit ion, and to have inmiit.lined it, but also to have boon a 
party to fnmdulont intont. Otherwise all boneiinanoa under and L listens of 
voluntary Hottlcinents coming within tho scope of the statute would ho liable, 
although innooout of the fraud (sou denes v Coulter (17SG), 1 Cox, Eq. Cas J8S, 
29,3, Doc d. K'ahwi v. Pant ledge (1777), 2 h'owp. 705, 710; Olltrer v. King (1:T.7(>), 
8 Do G. M. & G. lie, ('. A , pci Tviinlh, L J., at p. 117 ; Lgmh v. Cop, opr 
(18(i(>), 14 W. R. Slat). 

(1) Cut,her V. 1/a,i,sou (1822), 4 11. & Ad. 129. 

(?/i) Ci twell and Cole's t ’ase (1577). 2 Loon. 8. 

(n) Coidtun v. 11 I'eman (1014 i, Nov, 105. This case was one upon lln- corre¬ 
sponding section of the stat. (1.381-5) 27 Eliz c. 4, as to which see p 91, post; 
but the principle appears to apply to forfeitures under both statutes 

M St'at. (1571) 18 Eliz e. .3, s. 2 (s 3 in statutes at large). 

Pyiun v. Coptuger, supia , and see Wood v. JJuie (184.3), 7 U- 15. 892. * 
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Fraudulent and Voidable Conveyances. 
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Although the right to set aside an alienation may have been lost 
by the property having passed into the hands of a bond fide pur¬ 
chaser for value, the parties aggrieved by the alienation will still ho 
able to exorcise tlio remedy conferred by the penally clause of the 
statute (</). The trustee in bankruptcy of the fraudulent grantor 
may sue for the penalty an being a “party grieved ” (r). 

Proceedings may he taken against an offender under the statute 
by indictment, and that before any civil proceedings to recover the 
ponalty have been taken (.s'). 


Part II.—Conveyances Impeachable by 
Subsequent Purchasers. 

Shot. 1—Effect of the Statute 27 Eli', c. 4, and of the Voluntary 

Comeyances Art. 1802 (t). 

191. Ey the statute 27 Eliz. r. 4 all conveyances of lands or 
other hoieditaments are reiideiod void, as against subsequent pur¬ 
chase! s tor valuable consideration of any interest in the same lands or 
other hereditaments, if made for the purpose of defrauding such subse¬ 
quent purchasers (u), or if there is thereby lesorved a power of 
revocation to the grantor at his pleasure, and such power has not 
been exercised beioro the conveyance to such subsequent pur¬ 
chasers {/>)■ Conveyances made bond fide for good consideration 
are oxpiessly excepted fioin the operation of this statute (c). 

192. Although the statute 27 Eliz. c. 4 dots not expressly refer 
to voluntary conveyances, the courts from early times icgai ded all 
voluntary conveyances as such'as within its scope (d), holding that 
tlje meie fa<‘t that a voluntary grantor subsequently conveyed tlm 
same lands to a purchaser for valuu was conclusive proof that at 

(tj) Staf. (1.771) 1;; Eliz. c 5, s. 2 (a. .'{ill statutes al huge). See p HI, ante. 

(r) /hit'hi r v Hamsun (1S32), 4 11. & Ad. 121). 

U) It. v. Smith (1852), G Cox, C. 0. 31. 

(/) 5G & 57 Viet,, o. 21. 

(«) Stut. (1581-5' 27 Eliz c. 4, h. 1. This statute was made peipctual hy the 
at at (1597) 89* EHz. c IS. (Tho corresponding Irish statute is slat. (lG’M) 
10 « ar. 1, si“<s. 2, c. 15) Jt would appear iiom Upton v. Jla mc! (159.5), Cro Eli/. 
415 (sou also 1 Smith, L. C., 11th ed., p. 8), that tho stat. (1584-5) iJ7 Eliz. o. 4, 
extended the provisions of the common law against lraud. In that caHO it was 
said that “atthe common law there was not any fraud remedied width should 
defe A an after purchase, hut that only which was committed to defraud a 
former interest ” (ilnt., per I’ei.VEUTON, J., at p. 445). In Cadoyan v. Kennett 
(17*'G), 2 Oowyi. 432, Loid MansfietJ), ut ]>. 481, seems, however, to have been of 
opinion that the common law would have attained tlie same results aH thoso 
provided foi hy tho stat. (1584-5) 27 Eliz. c. 4 without the assistance of the 
legislature. 

(6) Stat. (1584-6) 27 Eliz c. 4, s. 4 (s. 5 in statutes at large); see pp. 101, 
102 . post. 

(r) Slat. (1584-5) 27 Kirs. c. 4, s. 3 (s. 4 in statutes at largo). 

(d) 1 levy’s (Sir Ralph) Case (1G72), 1 Vent. 103; mnl see Lord Elites- 
BOiUKjon'9 judgment in Dae d. Otley v. Manning (1807), 9 East’, 59, at 
pp. O' - 71, and the cases therein cited. 
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iho time of making the voluntary grant ho intended to defraud 
the person who might purchase subsequently (e). These decisions, 
therefore, left it open to a voluntary grantor to defeat his own grant 
at any subsequent time, however honestly the grant might have 
been made originally, and no voluntary grantee, however strong 
iho moral obligation imposed on his grantor to supp-ut his grant 
might he, had any security of tenure during the lifeol the latter (/). 

To remove this anomaly the Voluntary Conveyann s A cl. 1893 (■/), 
provided that no purchase for value made after the passing of that 
Act (It) should defeat a prior voluntary conveyance of the same 
lauds or hereditaments if in fact such voluntary conveyance had 
been made hand fide and without any fraudulent intent (i). 

The Voluntary Conveyances Act, 1893, does not repeal the 
statute 27 Eliz. e. 4, but merely clears away the, judicial interpreta¬ 
tions which would appear to have gone far beyond the constru'd,ion 
that would natmnlly be placed upon the terms of the eailier 
statute 0) : fm ther, the above provisions as to conveyances reserving 
a power of revocation (k) remain unaffected. 

The joint effect of both statutes isas follows:—(1) A conveyance 
made with an actual intent to defraud subsequent purchasers is void 
as against them ; (2) a grant in which a power of revocation is 
resoived cannot stand as against a subsequent purchaser, although 
the power of revocation has not in fact been exercised by the 
grantor; (3) a subsequent purchaser whose title dates prior to 
30th June, 1893, and persons claiming through him. have the same 
supeiiority of title over prior voluntary grantees as they had under 
the old decisions, which included all voluntary conveyances within 
the scope ot the statuto 27 Eliz. c. 4 ; (4) a subsequent purchaser 
ior Milne whose title dates after 29th June, 1893, lias no superiority 
of title over a precedent voluntary grant if such voluntary grant was 
made Imitd lidc and without fraudulent intent (l). 


(e) See h V Bailer's Estate, Jones v. Bi/ijntt, Br/goft v. Hillard (1875), 44 L. J. (’iir.) 
487, per Jk.-svi , At 1,’ , at ]>. 489: The doctiino being that however honest as 

this (grant) was - t'oi in tmtJi it was an attempt to iopair the consequences of n 
dishonest act bv the p< r-on who had commit tod it,—yet in contemplation of law 
the person who lies executed the voluntary deed and at, any tnn« after conveys 
awav the estate, although he gives notice to the purchaser of the voluntaiy 
deed, is presumed to have hud m his mind at the time c,f executing the voluntaiy 
deed a fraudulent intent, that is an intent to cheat the puichaser who bought 
the estate afteiwards, with notice of the voluntary deed and of tho whole tians- 
nctmn.” And see Towusltcnd [Lord) v. II indium (1750), 2 Vos Son. 1, per Lord 
11 AiiiAVi okh, L.(\, at p. 10. 

(/) See pp. 100, 101, post, as to the effect of subsequent conveyances by 
any person othci than the voluntary grantor. 

[(/) 50 A. ol Viet e. 21. 

(/i) 20th June, 18!id. 

(ft As to stamp duties on voluntary dispositions, see Finance (1909-10)*Aot, 
1910 (10 Edw. 7, c 8), s. 74 ; and titles Revenue ; Settlements. 

(j) JJt'C d. Oileif v Manning (1807), 9 East, 59, per Lord ELLENnonouair, C T. t 
at pp. Go—70 ; He Bailor t Estate, Jones v. Bijqolt , Byqott v. Ihllard, supra 
(/,-) I.e. , stat. (1584-5) 27 Eliz. c. 4, s.4 (s. 5 in statutes at large). See pp. 101, 
102, post. 

(1) It will he noticed that the. Voluntary Conveyances Act, 1893 (50 & 57 Viet, 
c. 21 ) k does not ufleet titles depending upon conveyances for valuable con- 
sideintion made subsequently to voluntiry conveyances of tho same lands, Jrat 
bufqyo tho passing of that Act. This fact renders a knowledge of the law as it 
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193. The statute 27 Eliz. e. 4 applies to conveyances of all 
interests in land, whether legal or equitable (m), including copy¬ 
holds (»)> leaseholds (<>), rentcliarges (j>), and advowsons {<]), hut 
grants of personal property other than leaseholds are not 
affected (?•). 

194- The statute further imposes a forfeiture of one year’s value 
of the lands fraudulently alienated or charged, and a punishment 
of half a year’s imprisonment, upon all parties to or persons privy to 
any alienation within tho mischief of th6 statute, who shall main¬ 
tain it against a purchaser or persons claiming under him ; one 
half of the penalty being payable to the Crown, and the other hair 
to the persons aggrieved by tho alienation (*). 

Sect. 2.— Fraudulent Tnhnt and ProoJ thereof. 

Ruu-Seot. 1.-Since 2 Oth dime, 1893. 

195. A purchaser whose title dates subsequently to 2!>th June, 
LSPd, can avoid a piior conveyance of the lands sold to him only 
when such conveyance was executed with an actual intent to 
defraud a subsequent purchaser (f). 

The question of the presence or absence, of actual fraud is one of 
fact, to be determined having regard to tho circumstances sur¬ 
rounding the execution of each conveyance sought to bo 
impeached (a). The fact that the grantor remained in the 

stood before 1893 of importance in tho iiivr-tituition of tit!os but d has not 
been thought necessary m the ciieumstanees to cite all the cases ieluting to 
that law. 

(wi) Barton v. Vanheythui/srn , Stone v. Winlinjtlniysen (18.73), 11 lime, 12(1. 
"Where a person contracts to pmchase an estate in lands, but dneds the con¬ 
veyance to lie made to a thiid paitv, and subsequently conveys the ptopertv 
away for valuable consideration, lm lias aequned by bis eontiact with Ins 
vendor an equitable interest m the lands, and tho subsequent puiehuser from 
him can defeat the conveyance made to the thud pait\ at his direction 

(«) Doe d. Tnnstitt v. Bottiult ,7 lit <V Ad 131 ; ('unit v. Punt (1S:J0\ 

1 Mv. & <’i. 17; contrast Matheus v. J'taeu tlTStl', 1 Cox, Kij. ('as 27s As to 
copyholds, geneially, see title ('ojcvhoeds, Yul A III , {> 1 

?«) (mod)iyht d JIioii]din)/8 v. jl/e,sca (177.71, 2 Win. 111. 1019, unless the 
as-igmo incuis liability by leason of the us-aynim at, see p. 9(1, pen t. As to 
leaseholds, geneiullv, s» e title LandlokI) am> 'I ENA.NT 

(p) darth v F,refvihi (llilll), J. iliidg. 22. As to rentcliarges, generally, see 
title Rentchakces and Annimhes 

f <]) lDU v. Eiit'i- (Hie/to/i) (ISO!.)), 2 Taunt. (19. As to advowsons, generally, 
see title hccj.EsiAsj’rc\n Law, Yol XL, pp 5(!t Us,,/ 

(r) di nts v. Cioncltei (1822), 1 Sim. & St. 315, Ilalila.c Joint Stork Banking 
Co. v. (UrtUuIt, [U>«)1] 1 Oh. 81, 37. 

(s) Stat (1.781-5) 27 Eliz. c. 4, s. 2 (s 3 in statutes at large). A person who 
wa- a party or piivy to an nlienation which was within tho statute, merely 
because it was voUudarv, was not subiect to the penalty or punishment, (hoc d. 
h at son v Hontluh/e (1777), 2 <’owp. 70.7, 710; see also donee Boulter (178(5), 
1 (’ox, Eq. Cas. 288, 29.7). See further, on this section, Bout ton v, H7sr//Kiw 
(l(ild), Nov, 105, and cases on the corresponding section of stat. (3571) 13 Eliz. 
c. 5 ; see also p. 91, ante. 

(t) Voluntary < ’onv-y,,rices Act, 1893 (of. & 57 Viet. c. 21); see p. 93. ante. 
As to proof and investigation of tit 1 a ou sale of land, generally, see title Sate 
oeI.aM) 

("i / lot/d v. Attwo-od, Attn ood v, Idoi/d (18-79), 3 Do f} it J (514, (>5‘1 *(!. A.; 
and si'e He Holland, Ihtyy v. Holland, [1902] 2 ('h. 3(i<), C. A 
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possession of the lands conveyed (fc), or of the title deeds (c), con- sect. 2 . 
trary to the purport of the grant, or that the grunt was never Fraudulent 
communicated to the grantee (d), or was otherwise made in a secret Intent and 
manner (c), raises a primd facie case of fraud. If a settlor, having Proof 
reserved to himself a beneficial interest by his settlement, provides t hereo f, 

by a separate deed that that interest shall determine 011 any aliena¬ 
tion by him, and that thereupon a now interest shall be limited for 
his benefit, the transaction cannot be other than fraudulent ( /’). 

The fact that the subspijuont purchaser has had notice of the Effect of 
prior conveyance does not preclude him from avoiding it(</). notice 


SuB-SKOT. 2 .—Before Wfh June, 1893. 

196. As against a puichaser whose title dates prior to 30th June, 
1 H1LT, all voluntary conveyances of the same lands piovin.mly made 
b\ his vendor are, with the exception of conveyances for the benefit 
of charities (li), but not excepting conveyances made to the Ci own (./'), 
void, though apart from the fact that they were voluntary there 
may have been no suspicion of fraud attending their creation (/■). 

To support a conveyance against such a purchaser there must 
he some valuable consideration, and the fact that it was made in 
piusuancG of a moral obligation, as, for instance, for the purpose of 
providing for the wife and cluldion of the grantor, will not avail (/). 

The smallest quantum of consideration is, however, deemed 
sufficient to lake the piior conveyance out of the scope of the 
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(5) Bitrul's Case HtiOS), G Co. Hop. 72; Smith v. Fitlovs (17-10), 2 Atk. 
61. 

(<•) Veiry-T/nruk v. Aittrood (ISOS), 2 Do G. & r J. 21 ; Lloyd y. Atlwood, 
Atiu'oud v. Lloyd (ISo!)), 3 Do <f. & J. 011, 051. 

(t/) Craeknall v. dun/ton (1879), 11 (Hi. D. 1. 

(r) Barrel's Caw, sujua, but see C<>lwle v Baiktr (1G07), Oro Jac. 1.78; 
(Iniliu v Stanhope (1G17), < ’io, Jac. *131; Brodyers v. Lanyham (1003), 1 Sid. 
13t> ; 1‘roston’H nolo to iSheppuid’s TouchsUmo, p. 61 ■ “ Concealment fpid 
soeieey aio only’ evidence of fraud, and thoiefore t.lio presumption arising; from 
such evidence niu\ bo lobiilfi-d by piovirig that the deed was made band Jide, 
and on good” (i r , valuable) “ emiMderution.” 

( f) Phipps v. Lmnsuune [Lord) (1829), 4 Hugs. 131; see Kim/ht v. Browne 
(1SGL), 7 Jur. (n. s ) SS4. 

(i/i (loot Ids (\tw (1590), 5 Do. Hop. GO a. The prior conveyance D avoided, ah 
initio, by the slat (1581-5) 27 Eliz. c. 4, and therefore notice to tho svibscipient 
purchaser is innnateual, the maxim “non deujntur gin sot sc denpi ’’ having no 
uppln ation. 

(h) Hammy v. (1 Helmut, [1S1J21 A. 0. 412, P. C., per Lord Seudohnb, L.C , at 
p. 41 o : “Tho presumption is that a gift to a charity is (haulable and not 
fraudulent, and Iheiefoio jirnna fat ie not to bo tieatod as co vinous”—within 
the inclining of the statute; see also Fen custle-upon-Tyne Corporation v. A.-CL 
(184.7), 12 01 & I'm. 402, II. L. 

(i) Magdalen College, Cambridge, Case (1615), 11 Co Hep. 6Gb, 74 a, b. * 

\k) See the eases cited in Loid Eli.EnkokO iron’s judgment in Doc d. Otley 

v. Manning (1807), 9 East, 59; Hut lie v. Mihhell (1812), 18 Vos. 100; Chile v. 
Wright (1861), 6 II. & N. 849, 875, Ex. Oh. ; lie Barker's Estate, Jones v. Bhi/ott, 
Hyyntt v. Hillard (1875), 44 L. J. (cii.) 487; Godfiey v. Boole (1S8S), 13 App. 
Cas 497, 501, P. 0. See, as to actual fraudulent intent, p. 94, ante. 

(/) floodlight d. Humphreys v Moses (1775), 2 Wm. Bl. 1019; Chapman d. 
Starcrlon v. Emery (1775), 1 Cowp. 278 ; Doe d. Utley v. Manning, supra , 
Clarke Wright (18(51), G H. & N. 849, 860, Ex. Ch.; Dtlphm v. Ay Heard 
(1870), L. E. 4 11. L. 486, 499 ; and see Stiles v. A.-G, (1740), 2 Atk, 162. 
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statute (m). Thus a settlement of leaseholds is not voluntary for 
the purposes of the statute 27 Eliz. e. 4 if the grantee thereunder 
meurs any liability in respect of the payment of rent or of the 
covenants to be performed on the part of the lessee ( n ). If, 
however, the leaseholds are settled by way of sub-demise, and the 
settlor remains liable tor payment of the rent and performance 
of the covenants, the settlement will be voluntary (o); and if 
freeholds and leaseholds aro conveyed by the same deed, the 
liability in respect of the leaseholds would probably not he deemed 
a suiliciont consideration to support the conveyance of the free¬ 
holds (p). A covenant by a beneficiary under a settlement to 
indemnify the grantor from liability in respect of mortgages of the 
settled property may ho a suflieient consideration (q). So, also, is 
the loan of a sum of monoy trifling in comparison with the value 
of the property conveyed (r). 

A settlement made "by a husband and wife of property in which 
they both have interests of some kind—as, for instance, when a 
husband has an interest in right of his wife (s'), or the wife an equity 
to a settlement of property taken by the husband (/) — is regarded as 
the outcome of a bargain and therefore not as a voluntary conveyance. 
Where, however, property stands settled upon a mairied woman 
to her separate uso, so that her husband’s solo interest therein 
is the expectancy of a tenancy by the curtesy in the event of her 
dying intestate during Ins life and without having previously parted 
with the property, a resettlement by the husband and wife conferring 
a greater interest upon the husband is a voluntary conveyance (a). 

Where the grantee under a conveyance, otherwise voluntary, cove¬ 
nants to carry out some improvement on the estate convex e.d, and the 


(m) Ihii/Sjiro!' v. (W/o/.s (1871), 6 Cli. App. 228 

(id J'mev JiiiKnix (1N77\ 0 Ch. I)»G19, C A , Re Ilnhle, fix parU Ihhle (1878), 
26 W JI. ■107 ; lit- Lul/mm, Pn'inton v. Ltd ham (lSsp, 32 \V. It. 10].'$; llama v 
Tijih (lhSip, *12 Oli. D. 70. In Lee v. Mathews (ISM)), 0 L. It. Ir ,730, 0. A,, tho 
Couit of Appeal in 1 1 eland dissented 1'ioiL the punciplo laid down m I'm? v. 
Jenkins, snpia , that a Hottlomont of leaseholds must necessarily be ono for 
value, Rurl hold that m each case the couit lias to inquire whether the trans¬ 
action is one of bargain involving mutual considerations, ot a gift involving 
merely bounty from ono pmty to the other; and seo Gardiner v (Sanhnrr 
(IMil), 12 I. 0. L. It 505. Tlio piinci])lo of /Vac v. J?)thnrt, Biijira, has been 
con (mod strictly to cases under tho stilt,. (1581-5) 27 EJiz. c. 4, tho courts 
i of using to extend it to cases under the stat. (1,371) Id Mliz. c. 5; see He Roller, 
Jlidhrv. IIidler (1,382), 22 Ch. I). 74, 0. A .; lie Pumfrey, Ex jiarle Hillman 
(1879), 10 Ch I). 022, 0. A.: and p 81, ante. 

(<>) Nhiumnrv. Sidy wick. Gro!'field v. Shut mm (1883), 21 Ch. D. 597. 

{}') He Marsh and (1 nmeille(Earl) (1883), 21 Ch. L>. 11, C. A., per lloWEN, L.J., 
at p. 2,7 

((/) Tovnei.il v. Taker (1SGG), 1 Ch. Ajip. 44G; compare Persse v. Pet ,?sc (1840), 
7 (*i \ lhn 279, 317, 318, II. L., whero part of tho coiisnleiation was a 
liability mcu'.iod winch was afterwards discharged. 

(r) Hayspoolr v. Cvltins, supra. 

\s) Hcuiton v. Srqas (18.73), 10 Bcav. 591; Teasdale v. Brailh waite (1876), 
4 Ch. D. 85, 90, alliimed (1877), 5 Ch. I>. G30, C. A. ; lie Faster and Lister 
(1877), 6 Oh. 1). 87 ; see also Schrcihcr v. Dinkel (1886), 54 L. T. 911, 0. A. 

(t) Re Home , Ex jnute Heme (1885), 54 L. T. 301; and see Ashe v. Lowe 
(1833), Hayes & -ft*. 287; for cases ag to resettlements, sow Doe d. Ruvenlaclc v. 
Rulfr (,1833), 8 Ad. & FI. 0,70; Tar let on v. Lidddl (1851), 17 Q. B. 390. * 

(«) Miurmur v. Sedywick, Orossfield v. Shurmur, supra. , 




Part II.— Impeachable by Subsequent Purchasers. 


97 


covenant is of such a nature that a breach thereof would not entitle 
the grantor to damages, and there is no provision for the avoidance 
of the grant on the grantee’s failure to perform the covenant, the 
covenant does not constitute a sufficient consideration to take the 
conveyance out of the operation of the statute (a); but; the sur¬ 
render of a claim to an interest in an estate, although discovered 
subsequently to have been unfoundod, is sufficient consideration 
for a settlement of the estate by which an interest is hmitod to the 
claimant {h). The surrender of a prior voluntary bond is valuable 
consideration for a second bond given to the obligee of the first (c); 
and a grant to securo money already due, if made in pursuance of 
an agreement by the grantee to give time for the repayment of the 
debt, or if it is made in circumstances from which an implied request 
for forbearance for a time can be inferred and forbearance is in fact 
given, is one for valuable consideration (d). If, however, further 
security is given by the grantor without communication with the 
grantee, the grant is purely voluntary (e). 

A subsequent failure of what was at the date of the conveyance a 
good consideration will not cause avoidance ( f); and a conveyance 
voluntary in its inception may become valid by force of subsequent 
events (//), but not as against a purchaser for value from tho grantor 
before those events (/()• 

It is not necessary that the consideration should appear on the 
face of the instrument, as consideration, so long us it is not incon¬ 
sistent with the terms of the instrument, may be proved by parol 
evidence (i). 


Sect. 2. 


Fraudulent 
Intent and 
Proof 
thereof. 


Effect of 

.subsequent 

events. 


Pioof of 
consideration 


Sect. 8 .—Purchasers who may impeach. 

197. To obtain the benefit of the statute 27 Eli/., c. 4 a purchaser Subsequent 
must give valuable consideration (lc ), and the transaction as between l iUlclla!>e ™- 

(a) Rather v. Williams (1875\ L. R 20 Eq 210 

)li) Ihap v. Tonge (1851), 9 lime, 00. . 

(<) Ex parte lierry (1812), 10 Vte 218; mid see Gilliam v. Ltnki (1801), 9 
Ves. 012. 

(d) Stiles v. A.-Cl. (1794), 2 Aik. 1.72; Alliance Bank v. Broom. (1801), 2 
Drew. & Sin 289; Fulleiton v. Provincial Bank of Ireland, [1008J A. (J. 300, 
per Lord Macnaghten, at p. 813. 

(e) Re Baikcr's Estate, Jones v. Ih/gtiU, Bggott v. I fell aril (187,1), 41 L. J. (on.) 

487 ; Cracknall v. Janson (1870), 11 Oh. 11. 1, O. A.; and soe Wigan v. English 
and Scottish Law Life Assurance Association, [1909] 1 Oh. 291 i and compare 
p. 82, ante. For other examples of cases in Which there was hold to have been 
sufficient consideration to make stat. (1584-5) 27 Eliz. c. 4 not applicable, see 
Carter v. Ihnd (1853), 2 W. R. 27; Atkinson v. Smith (1858), 28 L. J. (cn.) 2; 

Ward v. Shut let (1730), 2 Yes. Sen. 16; Wake/idd v. Gibbon (1857), 1 Gift. 401. 

As to what persons wdl ho within the consideration of marriage, see De Mestre 
v. West, [1891] A. 0. 261, V. O. 

(/) Paget V. Paget (1882), 9 L. E. Ir. 128. 

(y) Proilgers v. Lang ham (1663), 1 Sid. 133; Clarke v. Willott (1872), L. E. 7 
Exch. 313, 317. See, further, p. 101, post. 

(h) O’Donovan v. Rogers (1858), 7 I. Ch. B. 496, C. A. 

(*) Gale V. Williamson (1811), 8 M. & W. 405; Pott v. Todhunter (1815), 2 
Coll. 76; Leifchild's Case (I 860 ), L. E. 1 Eq. 231 ; Townend v. Taker (1866), 1 
Oh. App. 446, 459; Bayspoole v. Collins (1871), 6 Oh. App. 228, 233; Re Holland. 

(hegg v. Holland, [1902] 2 Oh. 360, 388, 0. A. See also title Deeds and 
Other Instruments, Vol. X., p. 416. , 

(A) Stat. (1584-5) 27 Eliz. c. 4 uses the words “for money or other good 

H.L.—XV G 
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Shot. 8. 
Purchasers 
who may 

impeach. 


For m of 
subsequent 


Purchiscr 
from persons 
other than 
the original 
grantor. 


him and his vendor must be bond fide and not a mere colourable 
contrivance to set aside a former voluntary grant, as, for instance, a 
purchase of the lands at a tenth of the true value (/)• 

It is immaterial what form the subsequent purchase takes. 
Lessees are expressly mentioned in the statute ( m ); and mortgagees, 
whether legal (n) or equitable {<>), and beneficiaries under a marriage 
settlement (p), have the same rights as purchasers in the com¬ 
mercial meaning of the word. A subsequent judgment creditor of 
the grantor is not, however, a subsequent purchaser, nor was he 
so even when under the provisions of the Judgments Act, 1838 (q), 
a judgment operated as an immediate charge on lands (r); nor is a 
husband who married under the law prior to the Married \\ omen’s 
Property Acts (*), and so acquired an estate in his wife’s lands (t). 

198. A prior conveyance made with an actual fraudulent intont, 
or fraudulently kepi on foot, is void as against a subsequent 
purchaser, whether from the grantor of the prior conveyance 
or from a person deriving title through him (u). If, however, the 
prior conveyance is deemed fraudulent merely because voluntary, a 
subsequent purchaser who purchased before 1893 can take the 
benefit of the statute 27 Eliz. c. 4 only if he purchases from the prior 

consideration,” but “ good consideration ” in this passage means valuable con¬ 
sideration ; sec KcwsUud v. fharles (1737), 1 Atk 205, 207 ; Doe tL Oileyv. Man- 
7tm</ (1807), 9 East, 59, 09 ; boo also noto (/c), p. HI, ante ; see, contra, Banbury’s 
( Lord ) Vase (1070), Freein. (CH.) 8 . A prim voluntary conveyance cannot be 
affected by a subsequent voluntary conveyance (see p. 100 , }>ost), and where the 
prior conveyance was made with an actual tinudulent mb ut it cannot he avoided 
by a volunteer {I'pton v. BassC. (1595), Oro. Ehz 1-15; 81iop. Touch. 05). 

(/) U/itony. Basset, siqna, Doe d. Watson v. Rmitledye (1777), 2 Cowp. 705, 
712; Doe d. Parry v. James (1812), 10 East, 212; Metcalfe v. Pulrertoft 
(1818), 1 Yes & li. 180; and see P.oberts v. Williams (1811), 4 Haro, 129. A 
purchaser who liaB in this manne^ attempted to defeat a prior voluntary 
conveyance will not be entitled to a charge on the lands purported to have 
been conveyed to him for tho inadequate consideration he has paid; see Doe d, 
Watson v, lloutledye, supra. , 

( 7 / 1 ) titat. (1581-5) 27 Eliz. c. 4, s. 1; and see Cross v. FauslendtUh (1607), 
Cio. Jae. ISO; Gowiny fit d. Humphreys v. Moses (1775), 2 IVm. 111. 1019; see also 
Ktrrh d. Jturner. Hull (1778), 1 I)oug. (k. b.) 21, 22; Moore v. Crofton (1815), 
3 Jo. & Eat. 438. 

(n) Doe d. Ihchurda \. l.eicta (1852), 11 C. 11.1035 ; Dolphin v. Aylwnrd (1870), 
E. 11. 4 H. L. 486 ; Vrachnull v. Jan-on (1879), 11 Cli. 1). 1 , C. A. An admission 
by the grantor as to the advance of money is not suilicient evidence to avoid 
a prioi settlement ( Due d. Sweetland v. Webber (1831), 1 Ad & El. 733 ). 

(o) Lister v. Turner (1816), 6 Hare, 281; and see Buckle v. Mitchell (1812), 18 
Yes. 100 . 

(p) Doe d. Watson v. llonlledge, su/rra. 

( 3 ) 1 A 2 Viet. c. 110 , s. 13; see titles Execution, Yol. XIV r ., p. 70; Juua- 

MENI'S ANI) OltDEKS. 

(•') Kiwis v. Frans (1852), 2 I. Ch. R. 242 ; Bear an v. Oxford {Earl) (1856), 6 
He 0. M. & G 507 ; Bmham v. Keane (1861), 31 L. J. (cm) 129, 132, 0. A. ; 
Dolphin v. Aylward, supra; Godfrey v. Poole (1888), 13 App. Gas. 497, P. 0. 

(a) Married Women’s Property Act, 1870 (33 & 34 Viet. c. 93), s. 8 ; Married 
Women's Properly Act, 18S2 (45 & 46 Yict. c. 75), s. 1 . As -to judgments 
operating as a charge on lands, see titles Execution, Yol. XIV., p. 70; 
Judgments and uhdees. ' v 

(<) Doe d. Richards y. Lewis, supra. 

(a) Barrel's Case (1607), 6 Co. Rep. 72 a; and Bee Lewis v. Rees (1856), 3 
H J. 132, HI; Sugden, Vendors and Purchasers, 14th ed., 713. 
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grantor himself. In any other ease the presumption of a fraudulent 
intent does not arise, as the acts of the subsequent grantor caiftaot 
be evidence of the intent of the prior grantor (h). A voluntary 
grantee is, therefore , secure against a purchaser from the heir (c), 
devisee (d), or subsequent voluntary grantee (c) of his grantor. 

A change in the status of the grantor between the date of the volun¬ 
tary grant and that of the subsequent purchase will not prevent the 
presumption being raised, as, for instance, whon a mar Lied woman 
made a voluntary settlement during coverture and sold tho same 
property after her husband’s death (/). 

A general power of attorney to sell the lands of the grantor not 
expressly extending to the lands comprised in a prior voluntary 
settlement did not authorise the attorney to defeat such a settle¬ 
ment by a subsequent sale (r) ; and a piior voluntary conveyance 
is good as against a trustee of a creditor’s trust deed to whom the 
voluntary grantor covenanted to convey all his real estate (/;). 
A trustee in bankruptcy had the same powers as the bankrupt 
would have had to defeat a prior voluntary conveyance, although 
such a conveyance is not void under either the Bankruptcy Acts (i), 
or under the statute 33 Eliz. c. 5 (l ); but this power could only 
be exercised with the permission of the court (Z). 

199. It is immaterial whether the subsequent purchaser had or 
had not notice of the prior voluntary conveyance before the comple¬ 
tion of his purchase, or whether the interest he purchased was legal or 
equitable (m), for the prior voluntary conveyance is void as against 
him under the statute, and not by any rule of equity (a); and so 
far has this principle been carried, that even where the subsequent 


(b) Doe d. Newman v. Rusbam (1852),'17 Q,. 1». 720, 724, and see (ioil/rn/ v. 
Poole (1888), 13 App Cas. 497, 504. It is Tor this reason that the Voluntary 
Conveyances Act, 1893 (56 & 57 Viet. c. 21), s. 3, refers to subsequent dispositions 
by the author of tho voluntary conveyance. As to tbe piesumption of fraudu¬ 
lent intent, soo pp. 92, 94, 95, ante. 

(t) Parker v. Caitur (1814), 4 Hare, 400, 410; Lewie v. Rees (1850), 3 K. & J. 
132, 141,151. 

(d) Doe. d. Newman v. llusham , supra. 

(e) Newport's ( Andreiu ) Case (1691), Skin. 423; Burg's ( Lady ) Case (1600), 
Mooro (l£. b.), 602; Ashley v. Ashley (1829), 3 Sim. 149, Doe d. Newman v. 
llusham, supra, at p. 733, overruling Jones d. Mojfett v. Whittaker (1841), 
Long, & T. 141 ; and see Prodyers v. J any ham (1663), 1 Sid. 133 ; Georye v. 
Mtlb<tnke (1803), 9 Yes. 190, i93; Parr v Eltason (1800), 1 Last, 92, 95 ; 
Johnson v. Leyard (1822), Turn. & It. 281, 294; Clarke v. Willott (1872), L. It. 7 
Exch. 313. Seo, contra, Doe d. Bothell v. Martyr (1805), 1 Bos. & P, (N. It.) 
332; Re M'Donagh's Estate (1879), 3 L. It. Ir. 408. 

(/) Goodnyht d. Humphreys v. Moses (1775), 2 "Wm. Ill. 1019. 

(</) General Meal Supply Association, Ltd. v. Bouffler (1879), 40 L. T, 126. • 

()i) Cadell v. Bewley (i867), 16 L. T. 141 ; but see Barton v. Vauheythur/sen, 
Stone v. Vanhcythvyscn (1853), 11 Haro, 126; Butterfield v. Heath (1852), 15 
Beav. 408. 

ft) See title Bankruptcy and Insolvency, Vol. II., pp. 275—279. 

(/a) See pp. 78 et seq., ante. 

\l) Re Cross (1870), 19 "W. It 153. 

(m) Buckle v. Mitihell (1812), 18 \es. 100, 110. 

\n) Gyoth’s Case (1590), 5 Go. Kep. 00 a, b; Chapman d. Stamion v. Emery 
(1775), 1 Cowp. 278, 280. * 
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* Fraudulent and Voidable Conveyances. 

purchase? was himself a trustee of the prior voluntary conveyance 
his purchase gave him a good title (o). 

Sect. 4. —Grantees under Conveyances Voidable merely as being 

Voluntary. 

200. A conveyance coming within the mischief of the statute 
27 Eliz. c. 4 merely because voluntary is, between grantor and 
grantee, valid and binding (p). It is also good as against volunteers 
claiming under a subsequent grant from the same grantor (q), 
as against purchasers for value from such subsequent voluntary 
grantees (r), and as against grantees under a prior grant which is 
voidable in equity as being obtained by fraud (s). 

The voluntary conveyance could be avoided only by a subsequent 
grant for value (/), and then to the extent of the interest thereby 
created, and not further (a). 


Doe d. Newman v. Rush am 
II. L. Cas. 1065; and seo 


(•■) Due <1 Tun dill v. JJottricll (1833), 5 B. & Ad, 131 ; and see Currie v. Nind 
(1836), 1 My. & Ur. 17. 

(/>) J'uhertoft v. Pulrertoft (1811), 18 Ves. 81; Smith v. Car land (1817), 2 
Mer. 123, per Sir William Gkant, at p. 127 ; Clarke v. WiUntt (1872), L. It. 7 
Exch. 313; l\iul v. Paul (1882), 20 Ch. I>. 7-12, 0. A ; Godfrey v. Poole (1888), 
13 App. (.'as. 407, P. C.; Mallott v. Wilton, [1003] 2 Oh. 49-1, 504. 

{>/) Clmcring v. Clarering (1705), 2 Vera. 473 ; 

(1852), 17 Q. 11. 723; Scott v. Scott (1854), 4 
Mallott v. Wilson, supra. 

(r) See cases cited in note (e), p. 99, ante. 

(f.) Dickinson v. Uurull, Duhnson (Ann) v. Burrell, Stourtonv. Purr ell (1866), 
L. li. 1 Eq. 337. The couit will sot such a voidable conveyance aside at the 
eud of volunteers, oven whore the grantor iefuses to join in the action. 

(f) Re II alhampion Estate (188-1), 20 Ch. D. 301. The grantor could not of 
himself make a good title to the subsequent purchaser, and therefore the courts 
refused to grant him specific performance of the conti act for salo unless the 
purchaser liud actually accepted his title, and they also allowed the puichaser to 
recover back the deposit paid on the contract being oxecutcd, see Smith v. 
Garland, supra ; Johnson v. Ltyard (1822), Turn. & E. 28] ; Butterfield v. Heath 
(1852), 15 Beav. 408; De Hugh ton v. Money (1866), 2 Ch. App 161 ; Peter v. 
iNicolls (18711, L. E. 11 Eq. 391 ; Rusher y Williams (1875), L. It. 20 Eq. 210; 
Re Ilnyip and Sptar, [1891] 2 Ch. 127, 134. 

(a) Dolphin v. Ayhmrd (1870), L. It. 4 II. L. 486, j>er Lord II ATTIEIVUEY , L.C., 
at ]>]). 490, 500 : “On behalf of a mortgagee or purchaser the statute intervenes 
and says that as to any purchaser the deed shall bo invalidated to the extont of 
the interest of that purchaser. It leaves all thoso who wore interested under 
the voluntary settlement in exactly the same position in which they woro 
originally placed when the settlement was executed, except that they are 
displaced to the extent to which the mortgage displaces them” ; and boo 
Re Walhampton Estate, supra, at p. 393. 

When a voluntary conveyance was avoided by a subsequent sale the volun¬ 
tary grantees had no claim to the purchase-money: their lemedy, if any, was 
to sue on the covenants for title contained in their deod ( Williamson v. Codrinqton 
(1 , ; ,() ), 1 Vos. Sen. 611, 515, 516; Ecelyn v. Templar (1787), 2 Bro. 0. C. 148 ; 
J&hvrtojt v. Piilverto/t, supra; Dakmg v. Whimper (1859), 26 Beav. 668; 
fownend v. Taker (1866), 1 Oh. App. 446; see, contra, Leach v. Dene (1640), 
reported in a note to lownend v. Taker, sujrra, at p. 461). Where an equity of 
redemption was settled, a Bale by the mortgagee did not defeat the rights under 
the settlement m the surplus proceeds of sale (Re Walhampton Estate, supra). 
If, however, the grantor was himself a trustee, or in the position of a trusteo, 
of the voluntary conveyance, at the time of the subsequent Bale, he was 
accountable on the ground that the sale was a breach of trust [Harding v 
Horn, II (1889), 14 App. Cas 307, 317, P. C. Contrast Doc d. Tunst.ll v.'BotMell, 
*U)<ra, where the subsequent purchaser was a trustee of the voluntary 
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201 . When the subsequent conveyance for valuable conMde$&ioh bi$dt. 4 . 

* is a mortgage, the voluntary grantees are entitled to redeem ir(5). Grantees 
If in tbe case of a subsequent mortgage the mortgage debt is under Con- 
secured partly on the property comprised in tbe voluntary con- veyances 
veyance, and partly on other property of the grantor, the mort- 
gagee can have recourse for payment of his debt to the pro- In case of 
porty voluntarily conveyed only when the other property has been subsequent 
exhausted (c) ; and where a grantor has died after having mortgaged ninr,gae ’ e ' 
eortain property comprised in liis previous voluntary conveyance, 
the sum secured by tbe mortgage is to be paid out of tbe estate of 
the grantor in exoneration of the property voluntarily conveyed (d). 

On tbe other hand, voluntary grantees cannot be affected injuriously 
by an application of the doctrine of marshalling as between sub¬ 
sequent mortgagees whose securities concise other property besides 
the property voluntarily conveyed (e); nor can a subsequent mort¬ 
gagee consolidate a mortgage on property not subject to tbe 
voluntary" conveyance with a mortgage on property so subject (/). 


202. A voluntary grantee might have acquired an indefeasible 
title either by the death of bis grantor (>/), or by subsequently 
giving valuable consideration (h). So, even before 1893, bond tide 
purchasers for value from a voluntary grantee, whether taking a 
legal or an equitable title, and whether with or without notice 
of the nature of the grant to their grantor, had priority over 
subsequent purchasers for value from the original grantor ( 1 ). 


Consideration 
gi ven 

subsequently. 


Sect. 5. — E/fect of Reservation of a Power of Revocation. 

203. Any conveyance of lands or other hereditaments, whether 27 Eliz. c. 4 , 
voluntary or for valuable consideration (A), in which a pov T er of 8 - *■ 


conveyance). Tlio voluntary gran too was # also entitled to bo reimbursed out 
of the purchase-money all sums expended by him upon improvements (Btrjuiey 
v. Biddnlph (1865), Id W. It. 576 , und soe Ex parte Bennett (1805), 10 Yes. 381, 
400; and Treeeh/an v. White (1830), 1 Benv 5S8, 502). 

(It) Rand v. Cartwright (1004), 1 Cas. in Oh. 59, and see Thorne v. Thorne 
(1083), 1 Yern 182 ; Itowiud v. Harris (1083), 1 Yern. 190. 

(r) Hales v. Cor (1803), 32 Boav. 118; Amtu/ v. Newman (1870), 39 4j. J. (cti.) 
709; Mallott v. Wilson, [1903] 2 Ch. 191, 505; and see Re Walhamplou Estate 
(1884), 20 Oh. 3). 391. 

(it) Mallott v. Wilson, supra. 

(e) Dolphin v. Aylwaid (1870), L. R. 4 H. L 480, per Tjord IlAjitEiuxv, L.O., 
at p 501; and see Ahlrich v. Cooper (1803), 8 Yes. 382. 

(/) Re Wallutwpton Estate, supra. 

(g) Bee p. 99, ante. 

(h) Vrodgers v Longhorn (1003), 1 Sid. 133 ; ami see George v. Millanlce (1803), 
9 Yes. 190; Parr v. E/tason (1800), 1 East, 92; Johnson v. Regard (1822), 
Turn. & It. 281, 294; Clarke v. Willott (1872), L. It. 7 Exeh. 313; Huhjax 
Joint Etock Banking Co. v. Gled/nll, [1891] 1 Oh. 31, 37 ; Re Briggs and Epiter, 
[1891] 2 Oh. 127. 131. 

(i) Slat. (1584-5) 27 Eliz. c. 4, s. 3 (s. 4 in statutes at largo); this section is 
very similar to the pro\ iso contained in stat. (1571) 13 Eliz. c. o, s. 5, m 
favour of bond fide purchasers without notice; see pp. 78, 81, ante; Prodyers v. 
Langliam, svpra ; Doe d. Newman v. Rusham (1852), 17 Q. B. 723; stcus, where 
the puichaser from the oiiginal giautor is prior m date (O'Donorau v. Rogers 
(1858), 7 I. Uh. It. 1, 496 , and see Re Brail, Ex parte Norton, [1893] 2 Q. B. 
381, 883> 385). 

(k) Re Et. Saviour's, Southwark (1606), Bane, 21, 22. ® 
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revocation exercisable at the will of the grantor is reserved, is void 
ae against subsequent purchasers for valuable consideration of the 
same lands or hereditaments although the power of revocation is 
not exercised (l). 

The following powers are powers of revocation within the last- 
mentioned provision :—A power to charge the lands conveyed up to 
the full extent of their value (m) ; a power to lease the lands con¬ 
veyed for a long term of years with or without a rent (n); a power 
of revocation exercisable with the consent of some person under 
the influence of the grantor (o); and a power of revocation exercis¬ 
able on the payment of a nominal sum ( p). On the other hand, a 
power to charge the lands conveyed with a particular sum less 
than the value of the property conveyed (a) ; a power of revocation 
exercisable only with the consent of independent persons, such as 
trustees of the settlement created by the conveyance (b ); and a 
power of revocation exercisable onlj T on the giving of a substantial 
consideration (c), do not bring the grant within the rule. 

Where a power of revocation exercisable at will, but at a future 
date, is reserved, the conveyance is void as against a subsequent 
purchaser onlj r as from that dale, and not from the date of the 
conveyance to him (<1). 

The title of a subsequent purchaser is not affected by the fact that 
the power of revocation has been released before the date of his 
purchase (r). 

(/) St.it (15X1-5) 27 Eliz. c. 4, s. 4 (s. 5 in statutes at large). Lord 
St. Lfon.iids, m Niigdcn on Lowers, 8th ed., p 5G5, expresses the opinion that 
b. 4 of the stafuto does not operate to aid a defective execution of a power of 
revocation m favoui of a purchaser, but gives him a title in opposition to the 
conveyance reserving the power; so that where the power of revocation is 
purported to be exercised in favour of a purchaser, but is informally exorcised, 
the pm chaser does not get a good title unless the lands are actually conveyed 
by tlio instrument purposing to exorcise the power. The Voluntuiy Convey- 
arfees Act, 1893 (50 & .37 Viet. c. 21) (see p. 93, ante), would seem not to apply 
to a voluntary conveyance reseiving a power of revocation. 

(«i) Tat burl- v. Marbury (1703), 2 Vem. 510 (decided under stat. (1571) 
13 Eliz. c*5). 

(n) Laicmkr v. Bla<kston (1675), 3 Keb. 52G. 

(o) J.aveudir v. lUuihsion, supra ; and coo Stand en v. Bulloch ( 1600), referred 
to in the judgment in Tuu/ncs Case (1G02), 3 Co. ltep. 80 b, 82 b. 

(p) Griffin v. Stanhope (1017), Cro. Juc. 454. 

(a) Jenkins v. Keymis (1G61), 1 Lev. 150. 

(h) Banbury's ffn>rd) Case (1070), Freciii, (on.) 8 ; Butler v. Waterhouse (1677), 
T. Jo. 94; and see Re Lane-Fox. Ex parte Gimblett, [1900] 2 Q. B. 508. 

(c) Be SI. Saviour's, SoutJnvari. (1G0G), Lane, 21; Banbury's (Lord) Case, supra, 
(a) Standen v. Bullock, supra ; see also Bullock v. Thorne (1GOO), Moore (k. B.), 
615, G18. A power of revocation by will would seem to be within this principle ; 
see^Ohance, Treatise on Powers, Vol. II., e. 1893. 

(e) Bullock v. Thor vc, supm Lord St. Leonards, however, doubts whether 
this authority applies where both the conveyance reserving the power of revoca¬ 
tion and the deed releasing tho power are made for valuable consideration; see 
yugden on Powers, 8th ed , p. 615; Sugden, Vendors and Purchasers, 14 th ed., 
p. 722. As to power*, generally, see title Powers. 
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Part III.—Conveyances Impeachable from 
Position of Parties. 

Sect. 1 .—Presumed Undue Influence (J ). gECT j 

Sun- Sect l.—In General. Presumed 

204 . It is a genoral principle of equity that poisons standing in In fluence 

a confidential relation to Wauls others cannot entitle themselvos to _ 

hold benefits which those others have conferred upon them, unless Un,lue 
they can show to the satisfaction of the court that the persons by 
whom the benefits have been conferred had competent and inde- t,»m 
pendent advice in conferring them(#). In cases where a confiden- '‘"''bdcutmi 
tial relation is shown to exist, the court is concerned to seo that lL uy ‘ 
the grantor was in a position to form an entirely free and unfettered 
judgment, independent of any sort of control (h ). The party seeking 
relief has not to prove that actual fraud or coercion (j), or even 
direct persuasion (j), was employed ; ho has but to prove the 
existence of the confidential relation, and thou the onus falls i:, m icu 0 f 
upon the party seeking to uphold the conveyance of ploving that pmof. 
tho power conferred by the relation was not abused (/,). To dis¬ 
charge that onus it must be shown not merely that the grantor 
was aware of the effect of his action, but that ho had independent 
advice, and at the time of making the grant was removed from tlio 
influence of tho party in whose interest tho grant was made (/). 

When once the confidential relation is proved the age and 
capacity of the grantor are considerations of little, if any, 
importance (m), and the onus of proof of the discontinuance of the 
relation will be upon the grantee (a). 


(/) Ah to undue influence in cases where no relation exists from which it 
would bo presumed, see titlo MibkiJcrkskn cation anu Fr uu). As to oquitublo 
relief incases of fiduciary relation , generally, see title Equity, Vol XI If., 
p. 154. 

(iy) Rhod<s v. Half (IStifi), 1 ('ll App. 1.’52, -.07 ; see also Hatch v IJuUh 
(1804), 9 Vets. 292; Morhi/ v. Loio/hnun, [1893] 1 Eli. 730, ,52 ;’ Powell v. 
Powell, [1900] 1 Eh 243 

(7f) Atelier v. Hudson (1811), 7 Iloav. .0.01. 

(t) Gibson v. Jei/es (1801), 0 Vhs 200, 278 , Smith v. Kay (1859), 7 it. L. Eus. 
750, 771 ; Alhard v. Skinner (1887), 30 Eh. D. 113, E. A., per Lindley, L.J., 
atp. 182. 

(j) If 'right v. Carter, [1903] 1 Eh. 27, O. A , per Vauoiian Williams, L.J., 
at p. 52. 

(it) Alhard v. Skinner, supra, per LlNDLEY, L.J., at p. 183. 

([) Hiujnenin v. Baseley (1807), 14 Vos. 273; Allcard v. Skinner, supra; 
Roe also lloyliton v. Ifoijhton (1852), 15 Beav. 278 ; Turner v. Collins (1871), 7 
Eh. App. 329, per Lord Uatuerley, L.E., at p. 338. In Huguentn v. Bastley, 
supra , Lord Eldon, at p. 300, said: “Tho question is not whether sho (the 
grantor) know what sho was doing, had done, or proposed to do, but how 
the intention was produced, whether all that care and providence was placed 
around her, as against those who advised her, which from their situation and 
lolation in respect to her, they were bound to exert on her behalf.” Tor form 
of acknowledgment by settlor that he understands the effect of « voluntary 
settlement, see Encyclopaedia of Forms and Precedents, Vol. I., p. 223. 

(m) Rhodes v. Bate, supra, per TURNER, L,J,, at p. 257. 

(m) Rhodes v. Bate, supra. 
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This principle applies both to voluntary conveyances and to con¬ 
veyances for valuable consideration (<>), except that iu the case of 
the latter, where the transaction is manifestly fair, evidence of 
independent advice is not necessary (p). 

205. It is not sufficient that tho grantor should be proved to 
have had an independent adviser unless it is also proved that he 
acted upon the advice given (q). Tho grantee’s solicitor is not an 
independent adviser (r ). The independent adviser must be one who 
is fully cognizant of all circumstances material to tho case ; and it 
is his duty not merely to satisfy himself that the grantor under¬ 
stands the effect of and wishes to make the grant, hut to protect 
the grantor from himself as well as fiom the influence of the 
grantee (i). A solicitor who is called upon to advise the grantor 
must satisfy himself that, the grant is one that is right and 
proper in all the circumstances of the case, and if he cannot 
so satisfy himself he should advise his client not to proceed, and 
refuse to act further for him in the matter {r). 

206. The general principle above enunciated is, however, subject 
to the following limitations:— 

First, it is applicable only to conveyances inter vivos, and does 
not extend to testamentary dispositions (#). 

To set a:dde a gift contained in a will the party seeking relief, 
at least where the will was not prepared by nor on the instructions 
of a substantial beneficiary, nor in such circumstances as to arouse 
the suspicions of tho court that tho testator neither knew 7 nor 
approved the effect of his dispositions (/), must prove affirmatively 
that an influence amounting to force or coercion was employed (a). 

Secondly, the court will not lend its aid to set aside gifts of a 
trifling amount (a), or gifts lnado by a grantor of so ample a 
fortune that they must ho trifling to him ( h), unless proof be given 
oi undue influence having in fact been cxeicised. 

I 

207. The conveyance is set aside not merely as against tho party 
who exefeised, or is presumed to have exercised, unduo influence, 
but also as against third parties, who are volunteers and who 


(ci) I Yutjhty. Cailer, [1900] 1 (’h 27, If A., jict Yaikmian Williams, LJ., 
at n. a!). 

(]>) lVin/ht v. Carter, supra, / ir Vavouan Wn liams, Ii J., at p. 50. 

[<l) Powell v. Powell, [1900] 1 Oh. 2-10. per Fakwell, J , at p. 240; Wright 
Carter, sapra; sec Moron v. Payne (167.'i), S Oh App. SSI. 

(r) Powell v. PmeeU , supia 
($) As to 
ills ; as 

iXECUTOItS Jtwji /Yi>.uj.\ ihiK.uuK.s, \ oi. v ,} 

(0 Tyrrell v. Pan,ton, [1894] 1 J . 151,0. A., Donnelly v. Broughton, [1891] 
A. 0. 485. 

(a) Parfitt v. I.aw<css (1872), 41 17. J. (P. & M.) 08; Boyse v. llowborouqh 
(1857), 6 II. L. Can. 2, per Lord Cranwouth, L.O., at p. 49. 

(«) Rhodes v. Bate (1600), 1 Oh. App. 252, per Turner, L.J., at p 258: 
Allcard v. Skinner (18S7), 80 Oh. I). 145, 185, O. A. • 

(b) Wright v. Carter , supra. 
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obtained benefits under the grant through sueh undue influence, 
whether privy or not(c) to its exercise, and as against third partieS, 
who obtained such benefits with notice of the exercise of the influ¬ 
ence, although they gave valuable consideration (</). Whore, however, 
such benefits were not in any way derived through the undue influence, 
the conveyance, although ordered to be sot aside so far as the party 
who exercised the influence is concerned, will be supported in favour 
of the third parties (e). But if the conveyance was a matter of 
bargaining, and all the grantees were parties to the bargain, as in 
the case of a grant in consideration of the grantees jointly covenant¬ 
ing to pay an annuity, and if it must fail as against one grantee 
owing to his exercise of undue influence, whether actual or presumed, 
it must also fail as regards the others (/). 

208. Where a conveyance is made to a third party for the 
benefit of a person standing in a confidential relation to the 
grantor, as where a child charges his property as security for a 
debt of his parent, undue influence is presumed (y). In such a case 
the transaction Btands on the same footing as if there had been a 1 
voluntary grant to the person exercising the influence, followed by a 1 
sale by the latter to tlio grantee (/<). In order to support the con¬ 
veyance the grantee must, therefore, prove that he gave valuable 
consideration, and had no notice of the equity of the grantor to 
impeach the grant, or of the circumstances from which the court 
inferB such equity ( i). If he cannot do this it will he incumbent on 
him to provo affirmatively that the grantor made the conveyance 
voluntarily and deliberately, with knowledge of its nature and 
effect (/«-). A creditor who has notice that his debtor stands in 
such a relation to tlio party who offers to givo security for tlie debt 
must see that the lotler has legal advice (1), and it is desirable 
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O rants to 
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(c) Bridgman v. Qrten (173,3), 2 Son 027; Ihujucnin v. Baseley (1807), 
14 Ves, 270; Barton v. Wtihs, [1000] 2 (Jh. 121, C. A.; Morlcy x. Bouyhnaii, 
[18011] 1 t'h. 736, 7,77 ; and poo Scholr/ield v. Tempter (18.30), John. 1,15. 

(</) Maitland v. Irnng (1840), 15 Sim. 487 ; Catlett v Block (1855J, 20 Tlenv. 
524 ; Bumbnyqe y. Browne (1881), 18 Oh. I). 188; J>e Witte v. Addison (1890), 
80 L. T. 207, (J. A. 

(r) Wriyht v. Carter, [1908] 1 Ch. 27, C. A., per Vaughan Wit,ljams, L.J., 
at p. 54, and per Stirling, L.J, at p. 50 ; and see Bentley v. Mnckay (1862), 31 
Beav. 143. 

(/) Wriyht v. Carter, supra. 

(</) Archer v. Hudson (1844), 7 Beav. 551 ; Maitland v. Irving, supra; Cohhctt 
v. Brock (1855), 20 Beav. 524; Her combe v. Sunders (1865), 34 Boav. 382; 
Jlairtbrigije v. Browne, supra; I)c Witte v. Addison , sujira; O’Connor v. Foley, 
[1005] 1 I. 11. 1; M'Markin v. Hibernian Bank, [1905] 1 I. R. 296 ; and Bee 
Turnhdl & Co. v. Duval, [1902] A. (J. 429, P. V. 

(7t) Cobbett v. Brad;, supra, at p 530 , seo also liischofTs Trustee v. Frank 
(1903), 89 L. T. 188 ; but as to this case see note ( v ), p. 110, post. 


(k) Maitland v. Backhouse (1847), 16 Siru. 58 ; Espey v. Lcdce (1852), 10 Hare, 
260; Baker v. Bradley (18,74), 2 Sin. & G. 531 ; Berdoe v. Dawson (1865), 34 
Beav. 603; and see Cooke v. Bamvtte (1851), 15 JBeav. 234, 241, 242; Hoyhton 
v. Hoghton (18,32), 15 Beav. 278, 299. 

(7) Cbbbett v. Brock, supra, at. pp. 529, 530; and Bee Bumlrtyge v. Browse 
tupra. 
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that the person giving that advice should not be the solicitor of 
tie debtor ( m ). 

Where a grant is made in consideration of a money payment 
to a person standing in a confidential relation to the giantor, 
notice of the relation will not he so readily imputed to the 
grantee as in the case of a grant to secure a debt already duo (n); 
but if the party giving security, the debtor, and creditor have all 
been advised by the same solicitor, the creditor will be taken to 
have had notice of the circumstances * making the transaction 
voidable (o). 

209 . The grantor’s right to impeach a conveyance executed 
under undue inlluonce passes, on his bankruptcy, to his trustee ( p), 
and on bis death to his legal personal representatives ( q ); but the 
representatives of the grantor cannot succeed when it is proved that 
the grantor, after the influence had ceased, intentionally abode by 
the grant (r), and this appears to be the case evon though the 
grantee may not be aide to prove that the grantor knew that it was 
impeachable (s). 

Such a conveyance can bo impeached as against the personal 
representatives of the grantee after bis death (t). 

210. The allowance of costs to the parlies to an action to set 
aside an alienation as being vitiated by undue influence, including 
the costs of trustees of a settlement which is sot aside on that 
ground, is a matter for the discretion of the couit (a). Where the 
trustees do not know that the settlement is voidable it is their duty 
to defend an action to set it aside ; and where they do so, and act in 
a proper manner, the court will allow them their costs as between 
solicitor and client out of the fund comprised in the settlement (b). 
They have, however, no right of appeal from an adverse decision aR 
to their costs, since there is, Vlien the settlement has been set 
aside, no contract in existence under which they can claim costs (<•). 


(m) Baiyhigqe v. Browne, (1881), 18 Oh. I) 188, 108; and bco Wright v. 
Carter, [1903] 1 Oh 27, O. A, 
tn) Bhtrkie v. Clarke (1852), 15 Beav. 591, (501. 

?©) De Witte v. Add man (1899), 80 L T. 207, 211, C. A. 

(p) Ford v. OHcn (1807), L. ft. 3 Eq 461. 

('/) Holman v‘. Coynes (1851), 4 l)e G. M. & G. 270 ; Oresley v. Mousley (1859), 
4 ]Je 0. & J. 78, 0. A. ; t'outts v. Ac worth (1869), Ij It. 8 Eq. 558 ; Mitchell y. 
Horn fray (1881', 8 Q. B. I). 587, 0. A.; Morley v. Loughnan, [1893] 1 Oh. 736; 
All card v. Skinner (1887), 36 Oh. IX 145, 187, 0. A. Fora general statement 
as to the rights which pass on death to the legal personal representative, see 
title Executors and Administrators, Vol. XIV., pp 224 et mj. 

(r' Bright v. Vamletplank (1856), SPeG. M. & G. 133, 0. A ; Tyars v. Alsop 
(184ft). 37 W. It. 339, 0. A. e 

{») Mitchell v. Horn fray, nipra, at p. 591, C. A. 

(t) Phillip*on v. AVrri/(1863), 32 Beav. 628. 

(а) Taylor v. Johnston (1881), 19 Oh. I). 603 ; Dutton v. Thompson (1883), 23 

Oh. I). 278, C. A. , Jdeal Bedding Co., Ltd. y. Holland, [19071 2 Oh. 157, 171 
175. 176. ’ ’ 

(б) Eceritt V. Everitt (1870), L. E. 10 Eq. 405; Merry y. Pownall, [1898] 1 
Oh. 306 ; Ideal Bedding Vo., Ltd, y. Holland, supra; and see James v. Coachman 
tVM), 29 Oh. D. 212, 217. 

(«) Dutton v. Thompson, supra, per JESSED, M.E., at p. 282. 
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Sub-Sect 2. —Belationa from the Existence of u hkh Undue Influence it 

presumed (d). 

211 . The principle of presumed undue influence is applied in 
all cases where a confidential relation of any hind is shown to 
exist (e), and the following examples of confidential relations 
constitute an enumeration by no means exhaustive (/). 

212 - There is no rule of equity that a parent or person in loco 
parentis may not accept a benefit from his child, even when that 
child is still under his parental influence, so long as such benefit 
is conferred with a deliberate and unbiassed intention. It is, how¬ 
ever, incumbent on the parent to disprove the presumption that the 
parental influence tainted the giffc(y). 

The parental influence against which the court seeks to protect a 
child is not necessarily the influence tuising from fear or coercion, 
but includes that of kindness and affection (h). The fact that the 
child has only recently attained twenty-one years of age (i), or is 
residing with his parents (;), or is not conversant with business (k), 
or that the gift comprised all (?) or a large proportion of the pro¬ 
perty of the child (mi), will make the presumption of undue influence 
the more difficult to rebut. The absence of a power of revocation 
in a voluntary settlement executed by a child in favour of his parent 
will also excite the suspicions of the court 00- 

Resettlements of family estates and deeds of family arrangement 
stand upon a different footing in some respects (o). 


(d) Soe alHO title Contract, V<>1. YII., pp. 358—3CO. 

(e) See the aigument of Lord Bomilly (then Sir Samuel Homilly) in 
llugueniny. Basdey (1807), 14 Yes 273, quoted with approval by Loid Cottenham 
in Dent y. Bennett (1839), 4 My. & Cr. 269, atp. 277 : “ The relief .stands upon a 
general principle applying to all tho vanety of relations in which dominion 
may be exercised by one person over another ” ; see also Smith v. Kay (185!)), 
7 li, L. Gas. 750, per Lord Granwortu, ntp. 771 ; Cavendish y. Strutt (1903), 19 
T. L. K. 483; Tate v. Williamson (1§66), L. It. 1 Eq. 528; Lyon v. Home (18<?8), 
L. It. fiEq. 655 ; Morley v. Lovyhnan, f 1S93J 1 Gh. 736, per Wlirnirr, J , at p. 752. 

(/) Seo also some common examples specified in title Contract, Vol. YU., 


p. 358. * 

( g) Wriyht v. VunderpJanic (1856), 8 Do G M. & G. 133, 0. A.; and see 
Blackborn y. Edylcy (1720), 1 V. Wins. 600, 607; Bowed v. Dowell, [1900] 1 C’h. 
243; London and Westminster Loan and Discount Co., Ltd. v. Hilton (1911), 27 
T. L. E. 184. As to gifts in general, see title Gifts, p. 397, pos{. 

(h) Turner v. Collins (1871), 7 Ch. App. 329, 340. 

(i) Archer v. Hudson (1844), 7 Boav. 551 ; Baker y. Bradley (1855), 7 De G, 
M. & G. 597, 0. A., per Turner, L J., at p 620; Smith v. Kay, supra; 
Kempson v. Ashbee (1874), 10 Ch. App. 15; Be Witte v. Addison (1899), 80 
L. T. 207, C. A.; Powell y. Powell, supra. Lord CRANWOliTir, in Smith y. Kay, 
supra, at p. 772, limits the period of the continuance of parental influence 
to one year from the attainment of majority, but it appears impossible 
to laydown any definite rulo on this point; see Bainhriyge y. Brown (1881), 
18 Ch. D. 188, 196. As to the relation of parent and child and of guardian 
and ward in general, seo titles Husband and Wife ; Infants and Children. 

(j) Berdoe v. Dawson (1865), 34 Beav. 603; De Witte y. Addison, supra. 

he) Bainhriyge y. Browne, supra. 

\l) Bury y. Oppenhcim (1859), 26 Beav. 594; Chambers v. Cralbe (1865), 84 
Beav. 4 oh. 

(m) Davies v. Davies (1863), 4 Giff. 417. 

(a) Powell y. Powell, supra. • 

(o)*See title Family Arrangements, Vol. XIV., pp. 546 el seq.; and as to 


Sect. 1. 
Presumed 
Undue 
Influence. 

Application 
of principle. 

Parent and 
child. 



108 


Fraudulent and Voidable Conveyances. 


Sect. 1. 
Presumed 
Undue 
Influence. 

Persons 
standing in 
loco parentis. 


Gift by 
parent to 
child. 


Solicitor and 
client. 


Gifts, 


Purchase*!. 


t The principles applicable in the case of a parent apply to all 
cases where a person standing in loco parentis receives a benefit 
from the person under his protection, as in cases of benefits con¬ 
ferred on an elder brother or sister (p), step-father {q), step¬ 
mother (r), or uncle (s), standing in loco parentis, or on a guardian 
or ex-guardian (f) or a close relative of a guardian (a). In such 
cases, where the accounts of the guardianship are not settled at the 
time when the benefit is conferred, the presumption of undue 
influence is the more difficult to rebut ( b ).* 

There is no presumption of undue influence in the case of a gift 
to a son, grandson, or son-in-law, although made during the donor’s 
illness and a few days before his death (c). 

213. The relation of solicitor and client is one which gives 
rise to the presumption of undue influence. So long as that rela¬ 
tion subsists, a solicitor cannot take a benefit from his client byway 
of gift inter vivos unless he can prove that the gift was entirely 
uninfluenced by the relation (tl), and the samo rule applies to 
gifts made by a client to a near i dative of the solicitor (c). 

Even where a solicitor can pi ove that prior to the date of the gift 
he had ceased to act as the donor’s solicitor, it still remains for 
him to show that the influence arising from the relation has 
rIbo ceased (/). 

A purchase by a solicitor from his client will also be liable to be 

resettlements, generally, see also title Settlements. As to llio cxeiviso of 
powers of appointment, see tillo 1 ’owekh. 

(/>) Jlarvei/ v. Mount (1S45), 8 Beav. 4.30 ; Pei combe v. Pander3 (1865), 04 
Beav. 382 ; P/tarp y. Leach (1802), 31 Eeav. 4t)i ; and see Pturge v. Pturge (1849), 
12 Beav. 229. 

(ti) Evenit v. Everitt (1870), E. E. 10 Eq. 405; Beasley v. Mayrath (1804), 2 
Sell. & Lef. 31. 

(r) Dowell v. /Vi rcll, [1900] 1 Oh. 243. 

(s) Archer v. Hudson (1814), 7 Beav. 651; Dawson v. Massey (1809), 1 
Bail & B. 219. 

(/) Fierse v. Waring (1743), 1 P. Win A 120 (cited in a note to Hamilton 
{Duke) v. Muhun (1710), 1 P. Wms. 118); Osmund v. Fitzroy (1731), 3 P. Wma. 
129; Hylton v. Hylton (1754), 2 Ves. Sen. 547; Hatch v. Hatih (1804), 9 Yes. 
292 ; Maitland v Irviny (1840), 15 Sim. 437; Maitland v. Backhouse (1847), 
16 Sim. 68; Deltmar v. Metropolitan and Provincial Bank (1808), 1 Hem. & M. 
611 ; Griffin y. De Veiulle (1781), cited in lluquenm v. Baselty (1807), 14 Ves. 
273, 283 (more fully in Wooddoson, Laws of England, Yol. Ill, Appendix, 
xvi.); O'Connor v. Foley , [1905] 1 I. B. 1. 

(a) Aylward v. Kearney (1814), 2 Ball & B. 463, 

(b) Hylton y. Hylton, supra, at p. 550; llati h v. Hatch , supra. 

(c) Beardand v. Bradley (1854), 2 Sm. & (4. 339. 

(d) Hatch v. Hatch, supra, at p. 296; Edwards v. Meyrick (1842), 2 llare, 
60, per Wigram, V.-C., at pp. 69, 70 ; Tomson v. JuJye (1855), 3 Drew. 300, 
per JllNDERSLEY, Y.-O., at p. 316; Be Holmes' Estate, Woodward v. llumpage, 
Beoan’s Case (1861), 3 Giff. 337; O’Brien v. lewis (1863), 11 W. E. 31S; Re 
Haslam and Hier-Evans, [1902] 1 Ch. 765, C. A.; Rhodes y. Bate (1866), 1 
Ch. App. 252; Wright v. Carter, [1903] 1 Ch. 27, C. A. 

(e) Goddard y. Cat hale (1821), 9 Price, 169; Liles v. Terry, [1895] 2 Q. b 
679, O. A.; Willis v. Barron, [1902] A. 0. 271. As to relation between solicitor 
and client, generally, see title Solicitous. 

[/) Holman v. Loynes (1854), 4 De Gk M. & Gk 270, 283; Wood v. Downes 
(1811), 18 Yes. 120 ; Morgan v. Minett (1877), 6 Ch. D. 638 ; and see Wyright v. 
Carter, supra, at p. 53; and as to ratification aftor the relation ceased, see 
Tyart y. Alsop (1889), 61 L. T. 8, C. A. ; and p. 113, post. , 
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set aside in all cases except where the transaction is manifestly 
fair ( 17 ), unless the solicitor can show, first, that the client was fully 
informed; secondly, that the client lmd competent independent 
advice; and thirdly, that the price which was gLven was a fair 
one (A), or that the bargain was as good as any that could have 
been obtained from any other purchaser ( i ). In determining 
whether the price paid was a fair one, the circumstances affecting 
the value of the property at the time of the purchase and known to 
the parties are alone taken into consideration, and the fact that the 
value of the property greatly increased subsequently will not vitiate 
the transaction (j). The principle extends to a purchase by a 
solicitor from a person who was formerly his client, where it is 
shown that the solicitor-purchaser was aware of a neglect of duty 
on the part of the vendor’s new adviser, or that the solicitor- 
purchaser withheld or suppressed material information from such 
new adviser (k); and also to a purcliaso by a solicitor from the 
trustee in bankruptcy of bis late client (l). The principle also 
applies to persons in a position analogous to that of a solicitor (;»). 
The confidential position of counsel towards his client has a 
similar result (n). 

214. On the same principle a gift by a cestui quc trust to a trustee 
may be set aside («). 

Unless the nature of the trusteeship is such that the fiduciary 
relation existing between tho trustee and his cestui quc trust could 
not give to the trustee any opportunity of exercising undue influ¬ 
ence (p), the court will presume that where a trustee purchases from 
his cestui que trust confidence was placed in and influence exercised 


(g) Wright v. Carter, [1903] 1 Ch. 27. 0. A., per Vaughan Williams, L J., 
at p. 54; see Denton v. Danner (1856}, 23 Iteav. 285; lbaddy v. Pendergast (1880), 
55 L. T. 767, where relief was iofu<»cd. 

(h) T! right v. Carter, supra, per Stirling, LJ., at p. 60; eee Cane x. A Hen 
(Lord) (1814), 2 Dow, 289, II. L. Ih cases of this class it should ho noted that 
a receipt in the body of or indorsed on tho pui chase deed is not sufficient to 
show, m favour of the solicitor supporting tlio conveyance, that the .purchase- 
money was m iact paid (see Grcsley v. Mousing (1862), 3 De G. J' 1 . & J. 433, G. A.). 

(t) Sarery v. King (1856), 5 II. L. (Jas. 627 ; Spencer y. Topham (1856), 22 
Beav. 573 ; Pi sain v. A.-G. /or Gibraltar (1874), L. R. 5 I*. C. 510; /Vets v. 
Cohe (1871), 6 Cli. App. U-J5. 

(y) Montesquieu v. Sandys (1811), 18 Yes. 301; Edwards v. Mcyrieh (18-12), 9 
Haie, 60. 

(k) Gibbs x. Daniel (1862), 4 Giff. 1; see Cutter v. Palmer (1812), 8 Cl. & Fin- 
657. 705, II. L. 

(l) Buddy's Trustee v. Peard (1886), 33 G'h. D. 500. 

(m) Rhodes x. Rate (1866), 1 Oh. App. 252 (certified conveyancor); Rroun v 
Kennedy (1863), 33 Beav. 133; affirmed (1861), 4 De G. J. & Sm. 217, C, A 
(counsel); Huguemn x. Baseley (1807), 14 Yes. 273 (confidential agent); Tale 
v. Williamson (I860), 2 Ch. App. 55 (a person appointed by relative to advise a 
young man). 

(») See title Bakeistees, Yol. II., p. 395. 

fo) Hatch x. Hatch (1804), 9 Yes. 292, 297 ; Hunter v. Atkins (1831), 3 
My. & K. 113, 135; Vaughton v. Noble (1861), 30 Beav. 34, 39; Barrett x. 
Hartley (1866), L. B. 2 Eq. 789. 

(p) Option v. Jones, Jones x. Sutton (1809), 15 Yes. 684, where the defendant 
was a trustee solely to preserve contingent remainders; and see Smith v. Kty 
(185$), 7 H. L. Gas. 750, 771. 
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Sect.1. 

Presumed 

Undue 

Influence. 

Other 

confidential 

relations. 


Husband 
and wife. 


by the former, and will avoid the transaction unless such presump¬ 
tion is duly rebutted ( q ). 

215 . Of other relations fiom the existence of which the court 
will presume the exercise of undue influence those which have 
perhaps led to the avoidance of the greatest number of conveyances 
are those of spiritual adviser and devotee (r), medical attendant and 
patient (s), principal and agent ( t ), and that of a man to a woman 
to whom he is engaged to be married («). < 

It is noticeable that the relation of husband and wife is not one 
which gives rise to the prosumption that undue influence was 
exercised (r). A large gift, however, by a wife to her husband will 
be regarded with some degree of jealousy, and if there is any 
proof that the husband exercised an improper influence, the court 
will be inclined to set the transaction aside (ic). Further, wfliere 
creditors of the husband procure the wife’s signature to a security 


(j) Smith v. Kay (1859), 7 H. L. Can 750, 779; Denton v. Donner (1856), 23 
Beav. 285, 290; Luff v. Loul (1804), 3-1 Bcav. 220, 227 ; Thomson v. Eastwood 
(1877), 2 App. Can. 215, 236; Dougan v. Macphcrson, [1902] A. 0. 197; 
Plain ight v. Lambert (1885), 52 L T. 646 ; ami see lie I > umbel 1, Ex parte Hughes, 
Ex parte Lyon (1802), 6 Yes. 617 ; Coles v. Tre< oihick (1804), 9 Yes. 234. As to a 
purchase by a tiustoe of trust property from himself or his co-trustees, see titles 
Equity, Yol XIII., pp. 156 <t seg.; Trusts and Trustees. As to sale by 
mortgagor to mortgagee, see title Mortgage. 

(r) Norton v. llelhi (1764), 2 Eden, 286; Iluguenm v. Pawley (1807), 14 Yes. 
273 ; Whyte v. Meade (1840), 2 I. Eq. E. 420; Nottidge v. Ft nice (I860), 2 Gill'. 
246; Lyon v. Home (1868), L. E. 6 Eq. 655; Allcard v. Skinner (1SS7), 36 
Oh. IJ. 145, C. A.; Moi Icy v. Lough nan, [1893] i Ch. 736; M’Curthy v. M'Carthy 
(1846), 9 I. Eq. E. 620 ; H 0., sub nom. Fulham v. McCarthy (1848), 1 II. L. Cas. 
703 ; but see Kirwan v. Cullen (1854), 4 I. Ch. E. 322. 

(#) Lent v. Dennett (1839), 4 My. & Cr 269; Pratt v. Parker (1828), 4 Iluss. 507 ; 
Gibson y. Russell (1843), 2 Y. & 0. Ch. Cas. 104; Alicante v. Hogan (1841), 
Diury temp. Sug. 310, 322; Plmkie v. Clark (1852), 15 Boav. 595; Pillage v. 
Southee (1852), 9 Ilare, 534 , Mitdiell'v. Homfray (1881), 8 Q. B. 1). 587, C. A. 
Eor an instance in which a gift by a patient to his medical adviser has, in the 
circumstances of the case, been uphold, seo Pratt v. Hui/nr (1826), 1 Sim. 1; 
affirmed (1828), 4 Euss. 507. As to th'e relation of doctor and patient in 
general, seo title Medicine and Pharmacy. 

(t) Molo,'iy v. Kcruan (1842), 2 J >r. & War. 31 ; Rhodes v. Bate (1866), 1 
Ch. App. 252; King v. Anderson (1874), 8 1. E. Eq. 147, 625; see Cane v. 
Allen {Lord) (1814), 2 Dow, 289, 11. E ; Stlscy {Lord) v. lihoades (1827), 1 
Bh. (N. b.) 1,11. E ; He Cuomber, Coomber v. Coomber (1911), 103 L. T. 721, and 
title Agency, Yol. 1., p 189. 

(u) Page y. h u nr (1818), 11 Beav. 227 ; Collett v. Brock (1855), 20 Boav 524 ; 
Clark v. Gv'dwood (1877), 7 Ch. D. 9, C. A. ; Locesy y. Smith (1880), 15 Ch. D. 
655 ; Cou/sun v. Allison (I860), 2 De G. E. & J. 521; dames v. Holmes (1862), 
31 L. J. (cm) 567. 

(v) Ch-tgby v. Cox. (1750), 1 Ves. Sen. 517 ; Field v. Sowle (1827), 4 Euss. 112 ; 
Ncdby y. Nedby (1852), 5 I)e G. & Sm. 377 ; Barron v. Willis, [1899] 2 Ch. 
678,; [1900] 2 Ch. 121, 0. A.; Howes v. Bishop, [1909] 2 K. B. 390, 401, 0. A.; 
and seo Bank of Africa, Ltd. v. Cohen, [1909] 2 Oh. 129,C. A., per Eve, J., at 
p. 136; Bank of Montreal v. StuaH (1910), 103 L. T. 641, P. C. See, contra, 
Cc&leti y. Broik (1855), 20 Beav. 524, 630, 531 ; Parfitt v. Lawless (1872), 
L. R 2 P. & D. 462, 468 ; and Ptschoffs Trustee v. Frank (1903), 89 L. T. 188. 
The last-mentioned case appears to have been reversed in the 00014; of Appeal, 
where, however, it was not reported (see per Lord Auv err tone, C.J., in Howm 
v. Bishop, supra, at p. 397). 

{w) Grigby v. Cox, svgira, per Lord HaRDWICKE, L.C., at p. 618; Howes v. 
Bishop, supra, per Far well, L.J., at p. 400; and see He Flamank, Wood v. Cock 
(1889,, 40 Oh. I). 461 ; Bank of Montreal v. Stuart, supra. 
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for his debt through the agency of the husband, they must, in 
order to succeed in an action on the security, be in a position io 
prove that a proper explanation of the effect of the document was 
given to the wife (a). 

Sect. 2 .—Unconscionable Bargains. 

Sub-Sect. 1 .—In General. 

216- Courts of equity have undoubted jurisdiction to grant relief 
against every species of ’fraud, including cases where it may be 
apparent, from the intrinsic nature and subject of the bargain itself, 
that it was one which no man in his senses and not under delusion 
would make on the one band, and no honest and fair man would 
accept on the other; in fact, an inequitable and unconscionable 
bargain (b). 

The principle has now been extended to all cases in which the 
parties contracting do not meet on equal terms, and is not limited 
to expectant heirs, but applies to all persons under pressure without 
adequate protection, and the onus of supporting the transaction 
is thrown on the person boneliting (c). In determining whether the 
bargain is a hard one, the whole transaction has to be considered 
and not only the price (d). 

Sub-Sect. 2 .—Krpedant Heirs. 

217. Contracts relating to the lending of money are subject to 
special provisions under which they may be re-opened (V). 

218. The court will always relieve against the fraud which 
infects catching bargains with heirs, reversioners or expectants, and 
fraud is always presumed in such cases from the circumstances of 
the parties contracting—weakness on the one side, and, on the other, 

(rt) Turnbull (V v. Duval, [11)02] A. *0. 420, 1’. 0.; Chaplin Jt Co., Ltd. v. 
lirammall, [1908] 1 Iv. It. 288, 0. A.; see also Talbot y. Von Boris (1910), 27 
T. L. It. 95. In such cases the principle of non est factum (soe Foster v. 
Maikmnon (1869), L. E. 4 0. P. 7u4, and Lewis v. Clay (1897), 67 L. J. (Q. b.) 
224) is more readily applied; but see llowatson y. Webb, [1908] 1 Oh. I, 0. A.; 
and compare ISaijot y. Chapman, [1907] 2 Oh. 222, per Swtnien Eady, J., ut 
pp. 227, 228. 

{!>) ('hisferfield ( Karl ) v. Janssen (1751), 2 Yes. Sen. 125, per Lord IIaiid- 
vnu ice. L.O., at p. 154. As to tho sons© in which the word “ fraud” is msed, 
see Aylcsford (Karl) y. Moiris (1878), 8 Oh. App. 4S4, per Lord Selborne, L.O., 
at p. 490. As to the meaning of the word “ unconscionable,” see /Samuil v. 
Newlold, [1906] A. 0. 461, per Lord LoltEBUJtN, L.C., at p. 470. See also 
title Equity, Vol. XIII., pp. 20 et seq. ; and as to tho terms on which such a 
bargain will be set aside, ibvl., p. 21. 

(r) O'Bailee y. Bolin gbroke (1877), 2 App. Oas. 814, 823; Frees v. Coke 
(1871), 6 Oh. App. 645; and see Haygarth v. Wearing (1871), L. R. 12 Eq. 320; 
Kuans y. 1 Jewel! m (1787), 1 Cox, liq. Oas. 333; Murray v. Palmer (18(^5), 2 
Sch. & Lef. 471; Wood v. Abrcy (1818), 3 Madd. 417; Longmate v. Ledger 
(1860), 2 Gift 157 ; Stnrgc v. St urge (1849), 12 Beav. 229: Bakery. Monk (1864), 
4 I)e G. J. & Sin. 388 ; Clark y. Malpas (1862), 4 De Gr. E. & J. 401, 0. A.; 
Ford v. Uldeu (1867), L E. 3 Eq. 461; James v. Kerr (1889), 40 Oh. 1>. 449; 

Lone, Be Fry , Whitt et v. Bush (1888), 40 Oh. D. 312 ; liee&y. De Bemardy , 

S 2 Ch. 437 ; SI at or y. Nolan (1876),11 I. R. Eq. 367 ; Middleton v. Brown 
, 47 L. J. (ch.) 411, 0 A.; compare Farmer v. Farmer (1848), 1 H. L. 
Oas. 75$; Harrison v. Guest (1860), 8 II. L. Oas. 481, where relief was refused, 
(d) Middleton v. Brown, supra. , 

(«) See, generally, title Money and Money-Lending 
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wmry, extortion, or advantage taken of that weakness (/). Fraud 
does not mean in these cases deceit; it means an unconscionable use 
of the powers arising out of the attendant circumstances and con¬ 
ditions, and where the relative position of the parties is such as 
pnnut facie to raise this presumption the transaction cannot stand, 
unless the person claiming the benefit thereof can prove it to be in 
fact fair, just, and reasonable (g). 

The principle is not, it seems, applicable, at all events so strictly, 
where the father or other person standing in loco parentis to the 
grantor has knowledge of the transaction and does not oppose its 
being carried through (/<). 

The fact that the expectant heir was of full age and was well 
awaro of the naturo of the transaction is not sufficient to rebut the 
presumption that such a bargain is fraudulent (?), nor is there any 
obligation on an expectant heir to prove that he was in fact in 
financial difficulties. The onus is in all eases on the person dealing 
with an expectant heir to prove that the bargain is a just one ( k ). 

219 . Inadequacy of consideration is no longer a sufficient reason 
by itself for setting aside a dealing with a reversionary interest, 
provided that the bargain was made bona fide(l), but it is still an 
important element to be taken into consideration by the court in 
determining whether a bargain is or is not unconscionable (m). 

220. The term “ expectant heirs ” is used in this connection in 
its very widest meaning, and includes, besides heirs apparent or 
presumptive, all persons who have either vested or contingent 
remainders in any projierty, including a remainder in a portion (n), 
or who have any expectation of benefit on the death of a rela¬ 
tive (o). The doctriue also extends to reversioners (p). 

(/) Chc'trrfiehl ( Karl ) v. Janssen (1751), 2 Ves Sen. 125, per Lord JIardwiokt?, 
L.U., at j). 157. *' 

(y) Aylesford (Karl) v. Morris (1873), 8 Oh. App *184 , O'llorke v. Bolin gbroke 
(18*77), 2 App. Cas. 814 ; Jamesv. Kerr (1889), 40 Oh. T). 449, 460. 

(A) Kuo] v. Hamlet (1831), 2 My. & It. 47>6, 473 ; and see Talbot v. Staniforth 
(1861), 1 John. & II. 484, 502, 503; O’ llorke v. Bulingbroke, supra, at p. 828; 
Sugden, Vendors and Purchasers, 11th ed., 316, 1084. 

(t) See Chesterfield (Earl) v. Janssen, supra, where the age was thirty ; Bey non 
V. Cooke (1875), 10 Ch. App. 389, where the ago was forty. 

(7c) lh omley v. Smith, lloustead v. Bromley, Smith v. Bromley ( 1859), 26 Beav. 
644, per Bomit.ly, .M U., at p. 662; Brenchley v. Hiyyuis (1900), 82 L. T. 143 ; 
affirmed, 83 L. T. 751, 0. A.; aud see Bowes v. Heaps (1814), 3 Ves. & B. 117 ; 
O Wynne v. Heaton (1778), 1 Bro. 0. 0. 1. 

(J) Sales of Reversions Act, 1S67 (31 & 32 Viet. c. 4), an Act to amend the 
law relating to the sale of reversions ; but this Act has in no dogreo whatever 
shifted tho onus from the person obtaining the beneficial interest of proving 
that tho tiansaction was bond fide (Aylesford (Earl) v. Morris, supra, 
per Jjord SeIiBORJJT?, L(l., at p. 490). For tho cases on the law before the 
Act, see title Equity, Vol. XIII., p. 21. 

(m) Aylesford (Earl) v. Morris, supra, at p. 490; O'Korke v. Eolingbroke, 
supra; Fry v. Lone, Be Fry, Wlnttet v. Bush (1888), 40 Ch. D. 312, 321; Seaton 
\. Lru.fi(1895), 11 T. L. R. 430, C. A.; Kenans v. Joyce, [1896] 11. R. 442, 0. A. ; 
Brenchley v. Higgins (1900), 83 L. T. 751, 0. A. 

'» Beynon v. Cook, supio, at p. 391; Be Slater's Trusts (1879), 11 Ch. D. 227, 

(<>) Ibid.; Nevill v Snellinq (1880), 15 Oh. D. 679. , 

4 ci iylesford (Karl) v. Morris, supra, at p. 497 ; Tottenham v. Emmet (1865), 
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The fact that a email portion of the property dealt with is in Sect. 2 . 

possession will not prevent the application of the above rules ( q ). ’ Unconscion- 
Equity will also grant relief against usurious loans on the security able 
of reversionary interests (r), and if the transaction is unconscionable Ba rgain s, 
it is immaterial that the loan was made before the security was Loans on 
given («). reversions. 


Sect. 8 .—Confirmation by Grantor. 

221. Transactions entered into under undue influenco and Ratification 
unconscionable bargains are voidable at the instance of the grantor and . 
or his representatives (0, and not void ah imho (a). The grantor ac 4 uie8cence ' 
may lose his right to have them set aside either by his subsequent 
ratification, or by his passive acquiescence, to be inferred from his 
holding his hand for a considerable period of time, or in Hueh 
circumstances that he must bo taken to have determined not to 
impeach his grant (h). 

Luring the continuance of the relation from which the pie- 
sumption of undue influence arises there can be no ratifr alien 
or acquiescence which will deprive the grantor of his remedy, for 
the influence which occasioned the transaction also prevents the 
grantor from asserting his rights (c). Similarly lucre can he no 
ratification or acquiescence so long as the grantor remains m 
ignorance that tho transaction was eitlu r invalid (d\ or, at, any rate, 
of questionable validity (e), and that he has a remedy (/): for while 


(g) Davis v. Marlborough (Duke) (1810), 2 Swan 108, 151, seo I'mfmore 
(Lord) v. Taylor (1831), 4 Sun. 182 ; Nesbittv. Berrulqe, Duller v. Berndyr (1863), 
32 Beav. 282. 

(r) Miller v. Conk (1870), L. R. 10 Eq. 011, Bnjnon v. Conk (1875), 10 
Ch. App. 389; He Dialers Trusts (1879), 11 Oh. P. 227; ('raft v. Graham 
(18(53), 2 De Cf. J. & Sm. 155, V. A. 

(a) Tyler v. Gates (1870), L. It. 11 Eq 205, affirmed (1871), (5 Oli. App. 665 ; 
seo now Money-lenders Act, 1900 (03 Ac 61 Viet. c. 51); and title Moke? and 
Money-Lending. * 

(t) Allcard v. Skinner (1887), 36 Ch. D. 145, 0. A., per Lind LEY, L.J., at 

p. 187 ; and see pp. 103, 106, ante. , 

(u) Stump v. Gaby (1852), 2 Pa Cf. M. & G. 623 ; Alhardy. Skinner, supra, 
at p. 186. 

(/>) Smith v. Clay (1767), 3 Bro. 0. C. 639, n. (Bolt’s ed.); Cole v. Gibbons 
(1734), 3 P. Wins. 290 ; Sibbcnng v. Balcmras (Bari) (1850), 3 Do G. & Sm. 735; 
Wright v. Va ruler plank (1856), 8 Pe G. M. & G. 133, 147, C.'A.; Gresley v. 
Mousley (1859), 4 Pe G. & J. 78, 0. A. ; Turner v. Colima (1871), 7 Ch. App. 
329, 341; Mitclull v. Horn fray (1881), 8 Q. B P. 587, C. A.; A lhard v Skinner, 
supra. See, further, title Equity, Vol. XI11 , p. 169. 

(c) Gowland v. De Faria (1811), 17 Vos. 20, 25; Addis v. CamjmcU (1841), 4 
Beav. 401 ; Gresley v. Mousley, supra, at p. 96; Moron v. Bayne (1873), 8 Ch. 
App. 881, 886 ; Fry v. Lane, Be Fry, Whittet v. Bush (1888), 40 Ch. P. 312 ; .see 
King v. Ilamlct (1834), 2 My. & K. 456, 480, commented on in Talbot v. Stant- 
forth (1861), 1 John. & II. 484, 502. 

(d) Salmon y. Cutts, Cutis v. Salmon (1850), 4 Pe G. & Sm. 125 ; Kempson v. 
Ashbee (1874), 10 Ch. App. 15, 20. 

(A Stump v. Gaby, supra ; Savery v. King (1856), 5 H. L. Cas. 627 ; Wuters 
y. Thorn (1856), 22 Beav. 547. 

(/) Purcell v. M'Namara (1806), 14 Ves. 90, 120; Word v. Downes (1811), 18 
Ves. 12Q; Roche v. O'Brien (1810), 1 Ball & B. 330, 339; Dunbar V. Tredennick 
(1813), 2 Ball & B. 304, 317 ; Bees v. De Bernardy, [1896] 2 Ch. 437 ; Tyars v. 
Alsop. (1889), 61 L. T. 8, C. A.; see, however Mitchell v. Ilomfray , supra, at 
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he remains in ignorance the alleged act of ratification will be taken 
fo have been done not for the purpose of supporting the trans¬ 
action if impeached, but for some other purpose^). Ignorance, 
however, as to the nature of the remedy will not, if there be know - 
ledge that some remedy exists, prevent ratification or acquiescence 
having effect (h). 

If a part of the transaction which is impeached has been ratified 
the whole transaction must stand (?) ; so, where a settlor exercises 
a power of charging joiutures and portions reserved to him by a 
settlement which would otherwise be voidable, the whole settlement 
is good (/c). 

Gifts by will stand upon a different footing as to impeachment on 
the ground of undue influence (l). Accordingly, where a voidable 
conveyance inter vivos is confirmed by the will of the grantor the 
conveyance will be sustained, although the influence on account of 
which the conveyance is voidable continues until the death of the 
grantor (???), provided that the grantor when making the will knew 
that tho conveyance was voidable, and intended an act of bounty for 
the benefit of the grantee (n). The disposition in such a case is 
testamentary, and the doctrines of ademption and lapse consequently 
apply (<>). 

222. The time within which the grantor must assert his remedy 
in order to avoid the transaction varies according to the circum¬ 
stances of the case (p). The period during which tho grantor 
remains under the undue influence or in ignorance that he has a 
remedy is disregarded, with the result that transactions have been 
impeached after a great lapse of time(r/). 

p 691. Pee, furthci, as to inateiial factors in deciding whether laches is to bo 
imputed, title Equity, VoL XIII., p‘. I/O. 

(</) Waters v. Thorn (185(5), 22 Reav. 547, 560. 

X'h) AUrard v. Hktuner (1887), 06 Oh. J>. f 143, 192, 0. A. 

(i) Milner v. Ilarewoud (Lout) (1811), 18 Vos. 259. 

(k) Jarrattv. Aldam (1870), L. R. 9 Eq. 403. See, further, titles Powers; 
Settlements 

(/) Hoe p. 101, ante. 

(m) Stump v. G<thy (1852), 2 Do Q. M. & J. 023; see, contra, Lyon v. Home 
(1868), L. R. 6 Eq. 655. 

(?t) Waters v. Thorn, supra. 

(o) liizzey v. Flight ( 1876), 3 Oh. I). 269. As to these doctrines, see titlos 
Executors and Administrators, Vol. XIV, pp. 128 et sup ,■ Wills. 

(p) Contrast Salmon v. Vutts, Cuffs v. Salmon (1850), 4 DeO & Sm. 125, and 
Hatch v. Hatch (1804), 9 Ves. 292 ; and see I.Mtdsay Petroleum Co. V. Haul (1874), 
L. R. 5 P. 0. 221, 239 ; Frhiuger v. New Sombrero Phosphate Co. (1878), 3 
App. Oas. 1218, 1279. Sec, further, title Equity, Vol. XIII., p. 169 ; and as to 
eases where special promptitude is required, ibid., p 173. Those authorities 
are concerned with equitable rules: the legal periods alter which claims are 
baiT-od by “statute ” aro dealt with under title Limitation of Actions. 

(?) Hatch v Hatch (1801), 9 Ves. 292 ; (Henley v. Mottsley (1859), 4 I)e G. Sc J. 
78, 95, 96, 0. A. ; Knup&on v. Ash bee (1874), 10 Ch. App. 15 ; Turner v. Collins 
(1871), 7 Oh. 4pp. 329; Allcard v. Skinner, supra, at p. 187; and see Beaden 
v. King (18321, 9 Hare, 499, 532; Blagrave v. Booth (1856), 8 Do G. M. Sc G. 
020, 0. A. ; Wright v. Vnmlcrplanh s(1856), 8 De G. M. &G. 133. 0. A.: Mitchell 
v. Ihm/ray (1881), 8 Q. li. J), 587, C. A. . 
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Sect. 4. — Impeachment by Grantor. • Sect. 4. 

223. A conveyance made in such circumstances as to be 
impeachable by the grantor as against the grantee in impeachable Grantor. 

as against all volunteers claiming through the grantee (/). It is - 

also impeachable as against a purchaser for value deriving title Posi . lloI1 c ^ ]n , 
under the grantee who takes with notice of the grantor’s equity, or through” 0 
of the circumstances from which the court infers such equity («)§ grantee, 
but purchasers for value* without notice of the circumstances in 

which the deed was executed are not affected by the equity, and 
so far as their interests are concerned the conveyance will bo 
upheld (a). 

The mere fact that the purchaser knew when he took his con- Notice, 
veyance that his vendor was the parent of, or stood in some other 
confidential relation to, the original grantor is not of itself suffi¬ 
cient to fix him with notice of the equity, but a little more than 
that, e.fj., that the original grantor had only recently attained his 
majority or resided with the vendor, is sufficient to do so (b). 

224. A receipt clause in the body of a mortgage deed, executed Receipt 
by a client in favour of his solicitor, estops the mortgagor from claupe - 
denying, as against a purchaser for value from the mortgagee, 
although with knowledge of the relation subsisting between the 
mortgagee and mortgagor, that the consideration money was in 

fact paid(c). 

Although fixed with notice of a confidential relation subsisting Vendor and 
between the original grantor and the original grantee, a purchaser pm chaser, 
or volunteer claiming through the original grantee can still, of 
course, uphold the original grant, if lie can prove affirmatively 
that it was made voluntarily and deliberately, and with knowledgo 
of its nature and effoct («/). So, as Jbetweon vendor and purchaser, 
the fact that the abstract of title discloses a purchase by a solicitor 
from his client, or some other transaction of such a nature us 


(r) Bainbngge v Browne (18bl), 18 Ch. I). 188. • 

(a) Maitland t. Irving (1846), 15 Sun. 437 ; Addis v. Campbell (18411, 4 Beav. 
401; Bcrdoe v. Dawson (1865), 34 Boav. 603; Kewpson v. Aahhce (18711, 10 
Ch. App. 15, 21 ; Buinlriyge v. Browne, supra, at p 197; Be Witte v. Addison 
(1899), 80 L. T, 207, 212, C. A. ; see also Biat'hojf's Trustee v. Frank 
(1903), 89 L. T. 188; but as to this last-mentioned case, see note ( v ), p. 110, 
ante. 

(a) Collett v. Brook (1855), 20 Bear. 524, 531; Green elude v. Dare (18G5), 20 
Beav. 284 ; Bainbngge v. Btowne, supra. 

(b) Thornier v. Sheard (1850), 12 Boav. 689; Collett v. Broth, supra; 
Bainbngge v. Broume, sujrra ; see, contra, Malong v. Kernau (1842), 2 Dr. &War. 
31, 40, 41, where it was held that knowledge of the mere fact that the vendor 
was the agent of the original grantor was enough to fix the purchaser with 
notice. 

(cl Powell v. Browne (1907), 97 L. T. 854, 0. A.; Saunders v. Kent, [188-3] 
W. N. 147. There would be no estoppel as between the mortgagor and mort¬ 
gagee ( Greeley v. Mousley (1862), 3 De G. & J. 433, 0. A.). See title Estoppel, 
VoL XIII., p. 372. 

(d) Maitland v. Backhouse (1847), 16 Sim. 58 ; Espey v. Lake (1852), 10 Haro, 
260; Bajcer v. Bradley (1854), 2 Sm. & G. 531 ; Berdoe V. Dawson, supra; and 
see Cook v. Lamotte (1851), 15 Boav. 234, 241, 242; Hoghton v. Hoyhton (1852), 
15 Boav. 278, 299. 
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Fraudulent and Voidable Conveyances. 


Bbot. 4. 

Impeach¬ 
ment by 
Grantor. 


possibly to be impeachable on the ground of undue influence, does 
not justify a purchaser in rescinding the contract if clear evidence 
is given that the transaction was in fact not vitiated by undue 
influence, even though such evideneo does not include the testimony 
of the grantor, and tho concurrence of the grantor or his repre¬ 
sentatives cannot be obtained (e). 


(e) Spencer v. Toj>ham (1800), 22 lleav. 573, 5S‘l; ami see title Sale or Land 


FRAUDULENT ASSIGNMENT. 

See Bankruptcy ; Fraudulent and Voidable Conveyances. 


FRAUDULENT DEBTOR. 

Sec Bankruptcy. 


FRAUDULENT DISTRESS. 


See Bankruptcy; Distress. 
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FRAUDULENT REMOVAL OF GOODS. 

Sec Distress. 


FREEBENCH. 


Sec Cotyiiolds ; Deal. Property and Chattels He a u. 


FREEBOARD. 


See Boundaries and Fences ; Shipping and Navigation. 


FREE CROPPING. 

Sec Agriculture. 


FREEHOLD. 


See Descent and Distribution; Execctors and Administrators; 
Mortgage ; Beal Property and Chattels Deal ; Sale of 
Land. 
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FREEHOLD LAND SOCIETIES. 

See Industrial, Provident and .similar Societies. 


FREEMAN. 

Sec Corporations ; Elections; Local Government. 


FREEMASONS. 

t Sce Criminal Law and Procedure, Vol. IX., p. 160, note (m). 

c 

FREIGHT. 

See Carriers; Railways and Canals; Shipping and Navigation. 




( 119 ) 


FRIENDLY SOCIETIES. 


’’ART 


V \<tr 

I- NATURE ANT) CLASSES OE FBTENDLY SOCIETIES 121 


Sect. 1. In General -------- 121 

Sect. 2. Different Glasses of Friendly Societies - - 12:5 

Sub-sect. 1 . Societies capable of being registered - - 12.5 

Sub-seot 2. Societies incapable of being registered - - 120 

Sub-sect. 3. Uni egisteied Societies - - 127 

Sub-sect. 4. Collecting Societies - - - - - ] 2.8 


Part 31. 33EGISTIl ATION - - - - - - - - 125) 

Sect. 1. The Registry - - - - - - - -129 

Sect 2. Conditions of Registration - - - - - 1.51 

Sect 3. Societies with Branches - - - - - - 133 


3'art 331. NAME AND CHIEF OFFICE 

Sect. 1. Name of Society- 

Sub-sect 1. Original Name 
Sub-sect. 2 Change of Name 
Sect. 2. Office of Society 


135 
135 
135 

135 

136 


3'art TY. RULES ---------- 137 

• 

Sect. 1. In General- - - - - - - - -137 

Sect. 2. Contents of Rui.es - - - - - - - I as 

Sect. 3. Alteration of Rules - - - - - - - 139 

Tart V. OFFICERS- - - - - - - - -.-112 

Sect. 1. In General- - -- -- -- - 142 

Sect. 2. Trustees - -- -- - - 144 

Sect. 3. Secretary and other Officers - - . - - 145 

Part VI. MEMBERSHIP- -------- 147 

Sect. 1. Who may be Members ______ 147 

Sect. 2. Rights of Members - - - - - - -148 

Sect. 3. Payments on Death - - - - - - -151 

Sub-sect 1. In General - - - - - - -451 

Sub-sect. 2. Nomination ------- 152 

Sub-sect 3 l^iymerits apart from Nomination - - - 154 

Sect. 4. 3.1 abilities of Members - - - - - - 150 

Sect. 5. Tekmination and Transfer of Membership - - 157 

Part VII. MEETINGS AND SPECIAL RESOLUTIONS - - 158 

Sect. 1. Meetings - -- -- -- -- 168 

. Sect. 2. Special Resotaitioins ------- 1^0 












120 


Friendly Societies, 


PAGE 


Fa nr V1TT. PRIVILEGES OF REGISTERED SOCIETIES - - 161 

Sect. 1. Exemption from Stamp Duties, Income Tax etc. - 161 
Sect. 2. Priority over Creditors oe Officer - - - 162 

Sect. 3. Exemption from Assurance Companies Act, 1909 - 161 

Part IX. PROPERTY AND FUNDS.161 

Sect. 1. Borrowing and Lending - - - - - - 161 

Sub-sect. 1. Borrowing - - . - - - - - 164 

Sub-sect. 2 Lending - - - - - - - 165 

Sect. 2. Investments - -.167 

Sect. 3. Power to hold Land. -169 

Sect. 4. Testing, Devolution, and Recovery of Property - 16') 
Sect. 5. Subscriptions to other Societies and Insiitutions- 170 

Part X. QUINQUENNIAL VALUATIONS.171 

Part XT. ACCOUNTS AND INSPECTION OF AFFAIRS - - 175 

Sect. 1. Accounts - - - - - - - - -173 


Sect. 2. Inspection of An airs 


Part XIT. SETTLEMENT OF DISPUTES 
Sect 1. In General- - 
Sect 2. By Arbitration - 
Sect 3. By County Court 
Sect. >1. By Justices of the Peace 
Sect. 5. By Registrar - - - 


Par r XIII. OFFENCES, PENALTIES, AND PROCEEDINGS 

Sect. 1. Offences and Penalties - 


Sub-sect. 1. Statutory OfTt-nces and PenallioM - 
Sub-sect 2 Summary 1’ioceduro under Statute - 
Sub-sect. 3. Proceedings under General Law against Oflieors 

Sect 2 Legal Proceedings by and again si Societies - 

« 

rAiu 1 XLV. AMALGAMATION, TRANSFER, CONVERSION, AND 

SECESSION. 

Sect. 1. Amalgamation and Transfer - 

Sect. 2. Conversion into Limited Company - 

Sect. 3. Conversion into Branch ------ 

Sect. 4.<Recession ant. Expulsion ------ 

Part XV PISSOLUTION. 

Sect. 1. Tn General- ------- 

Sect 2. Dissolution by Instrument - 

Sect. 3. Dissolution by Award of Registrar - 

Sect. 4. Winding ur by the Court - 

Sect. 5. Cancellation or Suspension of Registry 


171 

175 

175 

171 ) 

180 

182 

183 

181 

184 

184 

187 

188 

190 


192 

192 

193 

195 

196 

197 

197 

198 
201 
202 
203 


For Clubs, generally - 
Companies, generally 
Freemasons - 
« Incorporated Clubs - 

Industrial Assurance Companies 


See title Clubs. 

„ Companies. 

,, Criminal Law and Procedure, 
„ Clubs ; Companies. 

„ Companies; Insurance. , 






Part I.—Nature and Classes of Friendly Societies. 


121 


For Industrial Societies - 

Insurance Corporations 
Loan Societies- 
I > artncrs- 

1'roprtdari/ Clubs - 
Procvlcut Societies - 

Shop Clubs 
Tiade Unions - 


See title Industrial, Provident and 
similar Societies. • 

,, Companies ; Insurance. 

,, Loan Societies. 

Partnership. 

,, Clubs 

» Industrial, Provident and 
similar Societies. 

„ Clubs. 

„ Trade and Trade Unions. 


Part i. —Nature and Classes of Friendly 

Societies. 


Sect, 1 .— In General. 

225. Friendly societies are voluntary associations formed for the 
purpose of raising, by tho subscriptions of the members, funds out 
of which advances may be made for the mutual reliof and the 
maintenance of the members, their wives, or children, in sickness, 
infancy, old age, or infirmity, and for kindred purposes (a). They 
may be either registered ( b) or unregistered societies (c). 

226. On the consolidation of the enactments relating to fiiendly 
societies in 18DG the legislation w’as divided into two parts, the liist 
part (</) embodying tho provisions affecting friendly societies proper, 
and the second (e) those relating to collecting societies. The latter 
enactment applies to uniegistered as well as registered societies (/). 

227. A friendly society which lives only from year to year, 
periodically wiping its transactions “ off the slate,” is often termed 
“ a slate club ” ( g ). After meeting claims for sickness and death 
arising during any year, such a cluft at the close of the year disides 
the balance of its funds among its members, leaving a small sijrn 
to carry over in the new year, «but making no sufficient reserve for 


(a) Preamble to stat. (1793) 33 Geo. 3, c. 5-1; preamble to stat (1819) 
59 Geo. 3, c. 128. For detailed accounts of the origin, eailv history, and 
characteristics of benefit or thrift associations, see Preface to Piatt’s Law of 
Friendly Societies (13th od), by Sir E. AV. Prat kook, 0.11., late Chief Eegistiar 
of Friendly Societies (reprinted in 14th ed.); Bunyon’s Law of Life Assurance, 
4th ed., chap. xiii.; “ Piovident Societies and Industrial Welfare,” Victorian 
Era Serios, publi"hod by lllackie & Sons, Ltd., London; and Eeport of 
Chief Registrar, 1904, Appendix A, pp. 46—54. As to the distinction between a 
friendly society, a club, and a partnership, see Flnni/n</ v. Heitor (1836) 2 
M. & W. 172; 'Todd v. Kmly (1841), 7 M. & W. 427 ; He St. James Club (1852), 
16 Jur. 1075). As to clubs, generally, see title CLUBS, Vol. IV., p. 400; and 
as to partnership, generally, see title Partnership. 

(b) Seo p. 123, post. 

(c) Soe p. 127, 'post. 

(d) I.e., the Friendly Societies Act, 1896 (59 & 60 Viet c. 25). For the 
purpose of brevity this Act is gonorally referred to, throughout this title, as 
“ the Act of 1896.” 

(e) Collecting Societies and Industrial Assurance Companies Act, 1896 
(59 & 60 Viet. o. 26). 

(/) Ibid., s. 1. 

(a) StJo Re One and All Sickness and Accident Assurance Association (1909), 25 
T.L.R.674. 


Nat'lie of 

friendly 

societies. 


RegCfered 

and 

uniegisD'icd. 

Friendly 

societies 

pioper and 

collecting 

societies. 


Registration 
of slat e clip 
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Friendly Societies. 


Sect. a. 
In General. 


When 
friendly 
society is a 
charity. 


Exemption 

fiom 

registration 
as charities. 


Application 
of Fnendly 
Societies Act, 
1896. 


future contingencies. After the division has taken place, members 
wishing to continue as such for another year are not necessarily 
allowed to do so. Such a club may bo registered on condition that 
its rules contain express provision for meeting, before the division 
is made, all claims existing at the time of division. The club is 
not required by law to make any provision for claims that are not 
existing, but prospective. As those prospective claims must in¬ 
crease as the ages of the members increase, no such club can be 
considered a permanent provision in case,of sickness and mortality; 
and, although the risk of failure to meet such claims, in the 
absence of any reserve fund, is correspondingly increased, it is 
the practice of slate clubs to charge members the same contribution, 
whatever their ago may be. A slate club that is not registered 
is within the Assurance Companies Act, 11)09, unless exempted by 
the, Board of Trade ( h ). 

228 . If under the rules of a friendly society poverty is a 
necessary qualification for participation in the benefits of the 
society, the society may he a charity in the legal sense and enjoy 
the privileges of charitable institutions (i), but not otherwise (j) . A 
friendly society does not become charitable because it receives 
donations and subscriptions ( 1c ). The w'ord “ benevolent ” includes 
purposes that do not come within the technical moaning of 
“ charitable purposes ” (l). Friendly societies are exempted from 
registration under the Charitable Donations Registration Act, 
1812 (?n), and from the jurisdiction of the Charity Commis¬ 
sioners (n). 

229 . The Friendly Societies Act, 1896, applies (o) not only to 
societies registered under its provisions, but also to societies and 
branches subsisting before 1st January, 1897 (]>), which, or 
the rules of which, have been registered, enrolled, or certified 
under any of the lepealed Acts l elating to friendly or cattle 

(/«) 9 Kdw. 7, c. *19, ss. 1, 35; see till'. Coni' \mes, Vol. V., pp (520 e< sec/. 
Auto registmlmn of ili\nliug societies, see Friendly 8ocieties Aef, 1898 (59 & (50 
Vicl. o. 25), s 15. 

(i) Spiller y. Maude (1881), 32 Cl). I). 158, n, ; J'tase v. Futhnson (188(5), 
32 Ch. I). 151; Re llud. Unity v. Machey, [1896] 2 Ch. 727 ; Re Racy, Royal 
Central Theatmul Fund Association v. Kydd, [1N9P] 2 Ch. 119 ; compare Anon. 
(1745), 3 Aik. 277 ; and see tillo Ciiaiuties, Vol. IV., pp 110, 119 

(j) lie Clark'<9 Trust (1875), i Ch. D. 497 ; < hut-nark v. Kdicauls, [1896] 2 Ch, 
679, 0. A.; Braitlwuite v. A.-G., [1909] 1 Ch 510. 

(k) Re Clark's Trust, supra, iit p. 600; Re Jluck, Unity v. Mackn/, supra, at 
p. 733. 

(0 James v. Allen (1817), 3 Mer, 17 ; and see note («), p. 125, post, and title 
Charities, Vol. IV., p 146. 

(n?) 52 Ueo. 3, c. 102, s. 12 ; and see title OuuiiriES, Vol. IV., pp. 241, 2*5. 

(Vi) Chan'tahle Truots Ad, 1853 (16 & 17 Viet. o. 137), s 62; and seo title 
Charities, Vol. IV., p. 305. 

(o) 59 & 60 Vi<'t, o. 25, a. 101 (1). 

( p ) The date whim the Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), 
came into operation {dud , s. 108)/ The expression "registered society ” (where 
used in this title) means a society registered under that Act, anil includes 
societies subsisting at the commencement of the Act, to which the provisions of 
the Act apply (t bid., s. 106 ; see also ibid., ss. 8, 101). The Act extends to the 
whole of the United Kingdom, Channel Islands, and Isle of Man (ibid., ss. 
103 -105, 108 ; Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 18 (1)). 
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insurance societies (g). The rules of societies and branches sect. i. 

registered under such repealed Acts, so far ass they are not con*- In General, 
trary to any express provision of the existing statutes, continue in — 
force until altered or rescinded (r). 

The objects of a registered society must be among those speeifiod Objects of a 
in the Act of 1890 (.?). It is ultra vires to apply the funds of a friendl 7 
society to purposes other than those expressed in the rules (t). society. 

230 . A registered society has many statutory advantages over an Advantages 
unregistered society formed for the like purposes. Jn the caso of a ^gistra¬ 
sped ally authorised society (u) the statutory advantages (a) are sub- tl0n ‘ 

ject to the limitation, if any, of the special authority. 

Sect. 2. —Different Classes of Ft iendhf Societies. 

Sub-Sect. 1 .—Societies capable of being registered 

231 . Five classes of societies are capable of registration under what 
the Act of 1890 (/>), namely, friendly societies, cattle insurance S0( ' 1(;t,e3 
societies, bonevolont societies, working men’s clubs, and specially be rogIsterw1, 
authorised societies (c). 

(</) Ill Re lih re iLth and Wiiittinqhnm (1856), 1 0. 15. (n. s) 210. it was hold 
that, whoro a friendly Booioty enrolled ita rules in 1832, under stat. (1829) 10 
Geo. 4, c. 57, and shoitlv afterwards framed now rules, which wore never 
enrolled or certified, it was a subsisting society under the original rules. It 
follows from the rule stated in the text that societies registered under the 
repealed Acts are registered societies within tho meaning of the Friendly 
Societies Act, 1896(59 & 60 Viet c 25), even where their objects are not among 
thoso enumerated in s. 8 of that Act. 

(r) Ibid., s. 101 (1). This section does not by implication enable societies 
established before 1850 to alter their rules, if the rules them selves do not pro¬ 
vide for such alteration ( Souter v. Davies (1895), 15 li. 201 ; see stat. (1855) 

18 & 19 Viet. c. 63, s. 27) 

f«) 59 & 60 Viet. c. 25, s. 8 ; see p. 124, post. 

(<) Dunkley v. Harrison (1887), 51 J. 1’. 788, where it was held that funds 
applicable for the relief of membeis falling sick, lame, or blind, or being other¬ 
wise disabled from work, could noj be applied for the support of a mornber 
who was disabled merely by old age. 

(u) As to specially authorised societies, seo note (b\ p. 125, post. 

(a) E.g., it can legally hold land (not exceeding ono acre m the «case of a 
benevolent society) and other kinds of property in the names of trustees, such 
property passing iiom one trustee to another (except in the cast* of copyholds or 
stock in tho funds), bv tho mere fact of their appointment, and can carry on all 
legal proceedings m the trustees’ names (see p. 145, post ; as t<^ copyholds, see 
p. 109, post). It has other advantages as regards criminal remedies for fraud by 
members (pp. 170, 186, 187, post), preference over creditors of an othcer in 
respect of property in his possession by virtue of his office (p. 162, post), transfer 
of stock to new trustees (p 170, pod), freedom from slamp duties (p, 161, post), 
receipts from members over sixteen (p. 147, post), cost of certificates of birth or 
death (note (?«), p. 152, post), investments with National Debt Commissioners 
(p 167, post), holding copyholds (p. 169, post), discharging mortgages *bv 
indorsed receipt (p 160, post), disputes (pp.175 et seq., post), insurance without 
insurable interest (pp. 121, 156, post), nomination (p. 152, post), audit (p. 173, 
posi), record of rules etc. (p. 137, post), income tax (p. 161, post), and exemption 
from the Assurance Companies Act, 1909 (9 Edw. 7, c. 49), p. 164, post. 

(J) 59 & 60 Yict. c. 25. 

(c) Ibid., s. 8 (1)—(5). As to the registration of trade unions under the 
Friendly Societies Act, 1896, see Old v. llobson (1890), 59 L. J. (m. o.) 41; 

Swaine v. Wilson (1889), 24 Q. B. D. 252, O. A.; and title Thaws and Trade 
Unions. * 
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Sect. 2. 

Different 
Classes of 
Friendly 
Societies. 

What friendly 
societies may 
be registered. 


Friendly Societies. 

232. Friendly societies capable of being registered are societies 
formed for the purpose of providing, by voluntary (d) subscriptions 
of the members thereof, with or without the aid of donations, for 
any one or more of the objects enumerated in the following six 
classes (e):— 

(1) The relief or maintenance (/) of the members, their husbands, 
wives, children (rj), fathers, mothers, brothers or sisters, nephews 
or nieces (/<), or w 7 ards being orphans, during sickness (?) or other 
infirmity, whether bodily or mental, in old ago (meaning any nge 
after fiftj 7 ) or in widowhood (IS), or for ’the relief ov maintenance 
during minmity of the orphan children of members (/). 

(2) Insuring money to be paid on the birth of a member’s child, 
or on the death of a member, or for the funeral expenses of the 
husband, wife, or child of a member, or of the widow of a deceased 
member, or, as respects persons of the Jewish persuasion, for 
the payment of a sum of money during the period of confined 
mourning (m); 

(31 The relief or maintenance of the members when on travel in 
search of employment, or when in distressed circumstances, or in 
case of shipwreck or loss or damage of or to bouts or nets (??); 

(d) I.e , nut compulsory It is conceived that the word “ voluntary ” used in 
connection with subscriptions to friendly societies cannot he used m tho legal 
sense as meaning “without consideration,” as monikers of such societies gain 
the benefit of insurance. Moreover, such an interpretation would prevent 
evorv fiiendly society from being registered. Tho exjneshion “voluntary 
contributions ” m tho Scientific Societies Act, 1S1 .‘i (6 k 7 Viet. c. 36), s. 1, has, 
however, been interpreted as moaning “ without consideration ” (b'tmu/ Oinseers 
etc. v. Art Vnion of London, [1896] A. (1. 296, 310). 

(c) Friendly Societies Act, 1896 it 00 Viet. c. 25), s. 8 ; Fiiendly Societies 
Act, 1008 (8 Edw. 7, c 32), s. 1 ; and s on Knowles v. Booth (18S.J), 32 W. i!. *432. 
Tho Friendly Societies Act, 1890 (59 & 00 Viet. o. 25). s 8, provides 
only for the insurance of members themselves, and apparently by themselves, 
and the insurance by a society of a sum to be paid to tho employee of the 
society as compensition undei the Assurance Companies Act, 1909 (9 Edw. 7, 
c 49), should, where piovided for, bo secured as one of tho expenses incident to 
management (Itepoit of Chief llegistrai, 1907, p. 10). Tho Assurance 
Companies Act, 1909 (9 Edw. 7, c. 49), does not apply to rogistorod friendly 
societies {il'iii., s. 1). 

(/) As to when a member is entitled to a permanent allowance when prevented 
from following his customary employment, see Manchester Law (Jlcrks ’ Friendly 
tio< uty v. Wilson (18K8), 4 T. Ij, It. 405. 

(y) Tho expression “ children ” is not limited to the children in existence at tho 
date when a policy is taken out; see Atkinson v. Atkinson, [1895] W. N. 114. 

(h) Only legitimate relations can support a claim of being beneficiaries ; but 
compare Varner v. Odd/el lows' Fnendli / Society (1882), 40 J. P. 809, where there 
was evidence that a society intended to recognise marriage with a deceased 
wife s sister, and w'as accordingly debarred from objecting to a claim for general 
allowance by < hildren 

\t) “Sickness” includes “insanity” unless the rules of the society expressly 
exclude mental ailments ( Burton v. Eydcn (1873), L. E. 8 Q. 15. 295) ; seo 
also Church v. Great Southern Sick and Burial Society (1890), iJiprose and 
Gammon, 306 (county court). 

(k) The expression “widow” is not confined to the person who was wife of 
the insurer at the date of tho policy (Atkinson v. Atkinson, supra). See further, 
Re Barker's Policies, Porker y. Parker, [1906] 1 Oh. 52G. 

([) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 8 (1) 'a). 

(m) /bid., s. 8 (1) (b). 

1 ,n) Ibid., a. 8 (1) (o) 
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(4) The endowment of members or nominees at any age (o); 

(5) The insurance against fire to any amount not exceeding 

£15 of the tools or implements of the trade or calling of the 
members (p); or " 

(6) The guaranteeing the performance of their duties by officers 
and servants of the society or any branch thereof (</). 

233 . The four other classes of societies which may also be 
registered are :—(1) “ cattle insurance societies,” for the, purpose of 
insurance against loss of neat cattle, sheep, swine, horses, and other 
animals by death from disease or otherwise 0); (2) “benevolent 
societies,” for any benevolent or chantablojnirpo.se («); (3) working 
men’s clubs, for purposes of social intercourse, mutual helpfulness! 
mental and moral improvement, and rational recreation (a); and 
(4) societies specially authorised by the Treasury to be registered 
for any purpose, and to which somo or all of the provisions of the 
Friendly Societies Act, 3890, are extended by the authoi ity (b). 


(«) Friendly Societies Act, 1896 (,VJ A* 00 Viet. c. 25), s. 8 (1) (d) Endow¬ 
ment mav be effected by moans of annuities (sec ilnd , ss. 10, .11). 

(j>) 1 bid., 8 . 8 (I) (e). 

0/) Friendly Societies Act, 1908 (8 Edw. 7, c. 02), s. 1. 

(r) Friendly Societies Act, 1890 (5!) & 00 Viet. c. 25), s. 8 (2): and see p 139, 
post The expi cchioii “ other animals,” it is conceived, includes only animals 
ejusdrm ijcnrns. 

(«) Friendly Societies Act, 189(5 (59 & 60 Yict. c. 25), s. 8 (>'}). Presumably 
the purpose of benevolent societies is to provide benefits for persons other than 
those who would come within the class of persons benefited by friendly societies 
(see ibid , a. 8 (1)). The point whether such societies may bo established for 
purposes of general benevolence, as distinguished from specified purposes, has 
not been decided by the courts. As to the meaning of the expression “ charitable 
purposes,” see title Charities, Yol. IV , pp 108—117. 

(a) Friendly Societies Act, 1K96 (59 & (>() Viet. c. 25), s. 8 (-1) Bee title 
Clubs, Yol. 1V-, p. 409. As to the certification ol shop clubs or thrift funds by 
the Registrar of Friendly Societies, see title (’urns, Yol. JY., p. 410 ; Report of 
Chief Registrar, 1902, pp. 3—5, Hal chin v. Khnry {Lord) (190.5), 20 T. L R. 60. 

(ft) Friendly Societies Act, 1896 (49 A: 60 Yict. c 25), s. 8 (5). The puiposes 
authorised by the Treasuiy under this soeliun ortho corresponding section in 
one of the repealed Friendly Societies Acts are as follows . To create funds bv 
monthly or other subscriptions to be lent out to, or invested for, the lfleinbeis of 
the society, or for their benefit, pursuant to the Friendly Societies Act, 189(5 
(authority of 23rd April, 1903, in substitution for that of l(5th May, 187(5); 
assisting members out of employment (20tlr March, 1877) ; defending members 
of any trade against frivolous or malicious prosecutions, and, in cases of crimes, 
affoiding them legal or other assistance for the detection or prosecution of the 
offenders (22nd March, 1877); providing the members with legal and other 
assistance when claiming compensation under tlio Employers’ Liability Acts 
(27th February, 1893); promoting thrift among the labouring classos by afford¬ 
ing them the opportunity of depositing their savings at interest (23rd* March, 
1877, modified in 1883); guaranteeing the perfoimance of their duties by odicers 
of fnendlv societies, and guaranteeing the money or proportios of frieixllv 
societies against loss by robbery or embezzlement (31st January, 1878, modified 
and limitations revised 3rd March, 1905); enabling persons of the Jewish 
religion to provide for the due celebration of the Passover (18th December, 
1883); the promotion of science, literature, the fine arts (5th July, 1878), 
music (3rd October, 1879), education (10th April, 1890), the science of 
cookery (4th March, 1891), agriculture, arboriculture or horticulture (23rd 
March, 1877, modified 9th January, 1907, limitations revised 20th January, 
1891); tho piomotion of angling (15th June, 1893), bicycling (24th March, 
1888), quoit-playing (6th April, 1878), swimming, life-Baving, and resuscitation 
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Friendly Societies. 


Sect. 3. 
Different 
Claeses of 
Friendly 
Societies. 

Construction 
of statutoiy 
and special 
purposes. 


Registry of 

dividing 

societies. 


Societies 
incapable 
of being 
register'd, 


Registration under the Companies (Consolidation) Act, 1908 (e), is 
not necessary in the case of a society authorised by the Treasury ( d ). 
Where the society combines -with any specially authorised propose 
any of tho purposes hereinbefore specified (e), the society is not, 
in respect of any of its purposes, entitled to any privilege or 
exemption of the Act of 1896 not contained in the provisions 
speciiied in the authority; but, as regards every purpose not 
specially authorised, it continues subject to all the duties and 
obligations imposed by the Act of 189G, whether contained in such 
specified provisions or not (/). 

234. Dividing societies, other than benevolent societies or 
working men’s clubs, are not disentitled to registry, if the rules of 
the society con lain distinct provision for meeting all claims upon 
the society existing at the time of division before the division takes 
place (g ). 

Sub-Sect. 2 .—Societies incapable of being registered . 

235. A friendly society which contracts with any person for the 
assurance of an annuity exceeding £52 per annum, or of a gross 
sum exceeding £800, cannot now be registered (/<); but policies 
effected prior to 15tli August, 1850, for amounts exceeding this 
limit remain valid (i). A society consisting of less than seven 
members cannot be registered ( j ), nor can a society, other than a 
benevolent society or working men’s club, which under any rule or 
practice divides any part of its funds, unless tho rules contain 



(21st February, 11)05); the mutual protection and promotion of the interests 
of friendly societies (8th May, 1803). 

(c) 8 Edw. 7, c. 69. As to such registration, Bee, generally, title Companies. 
Vol. V., pp. 59 et seq. 

(fj) 1>eat v Fowler (1886), 55 L. J. (q. b.) 271, where the registration of the 
society was authorised by the Treasury under tho corresponding section (8 (5)) 
of the Friendly Societies Act, 1875 (?8 & 39 Viet. c. 60) 

(e) Seep. 124, ante. 

,(/) Treasury Regulations, 1897 (3) (Statutory Rules and Orders Revised, 
Vol. V , Friendly Society, p, 1), • 

('/) Friendly Societies'Act, 1896 (59 & 60 Viet, c 25), s. 13, Sohed. I. (9). 

of ft 

liability o __. _ _ . __ . . 

282 ; and p. 145, post. As to slate clubs, see p. 121, ante. 

(h) Fn.mdlv Societies Act, 1890 (59 & 60 Vict.c. 25), s. 8 (1) (proviso); Hid 
Fnondlv Societies Act, 1908 (8 Edw. 7, c. 32), s. 3. It is to be observed 
that by s. 3 of tho Act of 1908, £300 is substituted for £200 in s. 41 of the Act 
of 1890, but that s. .5 omits to state that tho same substitution is to arnilv in 
s. 8 (!) (f) of tho Act of 1896. Where a scheme, certified under the Workmen’s 
Compensation Acts, 1897 (60 & 61 Viet. c. 37) or 1906(6 Edw. 7, c. 58), provides 
for payment of compensation by a friendly society, the rule set out m the text 
r ^P ect0 , f such scheme (Workmen’s Compensation Act, 1897 
6 ! Sohed. I. (15); Workmen’s Compensation Act, 1906 

(6 Edw. i, o.o$), Sched. 1. (21)). Societies which effect policies of assurance 
payable at death exceeding tho sum of £1,000 aro subject to the Friendly 
Societies Discharge Act, 1854 (17 & 18 Viet. C. 66). Such societies ceased to 
be friendly societies from and after the passing of that Act (1854) (see i 'hid.. 
e. 1), and, therefore, they do not come within the scope of this article' see 
title INSURANCE. 1 ’ 

</:l“ 1 ^^ S t t ’ 1886(69 & »■ »01 (^)l 

* U) Friendly Societies Art, 1896 (59 & 60 Viet. c. 25), s. 9 (1). 
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distinct provision for meeting all claims upon tho society before the Sect - 2 . 
division takes place (7c). • Different 

Classes of 

Sub-Sect. 3. — Unregistered Societies . Friendly 

236 . The status of unregistered friendly societies is doubtful ( l ), Societies, 
though they are recognised to some extent by the Act of 1896 an). whether 

Thus an unregistered friendly society, unless formed before illegal under 
2nd November, 1862 (h), may be illegal for lack of legistration as Companies 
a company (o). Even assuming an unregistered friendly society to Act ‘ 
be an illegal association within the meaning of the Companies 
(Consolidation) Act, 1908 (p), such a society can maintain an action Action main- 
for the purpose of recovering the money of the members from a 
defaulting treasurer (q), but not an action in furtherance of tho society. ^ 
objects of the society (r ); further, the members of an association 
illegal for want of registration under the same Act (a) may, as joint I’ropeity of 
owners of property, be entitled to protection undor tho Larceny uiuegi-ueicd 
Act, 1868 (l); and a bond given to the treasurer of an unregistered B0C10l J‘ 
friendly society may be sued upon by him (u). 

237 . An unregistered friendly society resembles a club (a) Not a 

ratlxer than a partnership (b). partnership. 


Action main¬ 
tainable by 
nil registered 
society. 

I’ropeity of 

uiuegvjteicd 

society. 


(k) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), a. 15 ; see p. 122, ante. 

(/) Clough v. Hatchffe. (1617), 16 L. J. (OH.) 476. 

(m) 59 & 60 Yiet. c. 25, ss, 46, 62—66 ( Marrs v. Thompson (1902), 80 L. T. 
759, per Channell, J.; Knowles v. Booth (1883), 32 W. It. 432 ; see also Collect¬ 
ing Societies and Industrial Assurance Companies Act, 1896 (59 & 60 Yict. c. 26), 
and Assurance Companies Act, 1909 (9 Edw. 7, c. 49), s. 1. 

(«) The date when the Companies Act, 1862 (25 & 26 Yict. c. 89), came into 
operation ; see Shaw v. Simmons (1883), 12 Q,, 15. J). 117. 

(<>) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 1 (re-enacting 
the Companies Act, 1862 (25 & 26 Viet. c. 89), s. 4, under which a loan 
society (Shaw v. Benson (1883), 11 Q.. B. I). 563, C. A.) and a mutual bonoht 
society (Jtimings v. Ilammond (1882), 9 Q..J5. ]J. 225) were held illegal associa¬ 
tions for want of rogistiation). Such a society may. however, como within the 
exception in the Companies (Consolidation) Act, 1908 (8 Edw. 7, o, 69), s. 1, 
of a society formed in pursuance o,f another Act of Parliament, namely, tne 
Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), which contemplates the 
existence of unregistered fiiendlv socioties ( Marrs v. Thompson, supra, ]>rr 
Channell, J.). An unregistered diudmg society is not illegal (He (/tie and All 
Sickness and Accident Assurance Association (1909), 25 T. L. It. 674). As to 
whother the object of a friendly society is tho acquisition of gam, see Jle 
Fadstow Total Loss and Collision Assurance Association (1882), 20 Ch. 1). 137, 
C. A. (mutual marine insurance company); and title Companies, Vol. Y., 
pp. 39, 45. 

(p) 8 Edw. 7, c. 69. 

(g) Marrs v. Thompson, supra, per Lord Alversxone, C.J., and Daubing, J. ; 
compare R. v. Winfer (1878), Jliprosc and Gammon, 527. As to legal proceed¬ 
ings by and against societies, see p. 190, post. 

(r) Marrs v. Thompson, supra; Jennings v. Hammond, supra (mutual benefit 
society); Shaw v. Benson, supra (loan aocioty); Aberdeen Master Masons' In mu - 
porahon. Ltd. v. Smith, [1908] S. U. 669 (title to sue of unregistered incorporated 
society not a trade union). 

(s) 8 Edw. 7, c. 69. 

(t) 151 & 32 Viet. c. 116, s. 1. Sco R. v. Stainer (1870), L. R. 1 0. C. It. 230; 
R, v. Tankard, [1894] 1 Q. 13 548, C. 0. It. (unregistered trading dub of more 
than twenty persons, tiousurer convicted for embezzlement). Bee also title 
Companies, vol. V., p. 767. 

(u) Janes v. T Yoollam (1822). 5 B. & Ahl. 7G9. 

(a) See title Clubs, Vol. IV., pp- 406, 420. 

(5) •Oldham Our Lady's Side and Burial Society v. Taylor (1887), 3 T. L. R 
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Friendly Societies. 

Sub-Sect. 4 .—Collecting Societies. 

' 238. A collecting society is a friendly society which receives 
contributions from its members by means of collectors at a greater 
distance than ten miles, measured in a straight line in a horizontal 
plane (r), from its registered otlice id). 

239. The expression “collector” includes every paid officer, 
agent, or person, however remunerated, who, by himself or 
by any deputy, collects contributions for a collecting society or 
holds any interest in a collecting book, tfut does not include (1) the 
secretaiy or other officer of a branch of a society wlio receives con¬ 
tributions on behalf of the society or of any other branch ; or (2) any 
officer appointed to superintend and receive moneys from collectors 
within a specified area, not being himself a collector; or (8) any 
agent appomted and remunerated by members, and not under the 
control of the society or of any offieor thereof (<?). 

Ail collecting societies, whether registered or unregistered, are 
subject to the provisions of the Collecting Socioties and Industrial 
Assurance Companies Act, 18 ( JG (/), except, so far as regards the 
provisions of the Act which are required to be set out in the rules, 
those registered societies which have boon specially exempted by the 
registrar (<i). 

In addition to the provisions required to he set out in the 
rules, it is provided that the sections of the Friendly Societies 
Act, 18'JCi {/<), relating to the appointment of inspectors, the calling 
of special meetings, and dissolution shall apply to collecting 
societies, and in the case of a society with branches, shall so 
apply without the consent of the central body (i). There are also 
certain provisions as to offences (j). Notices requiied to be served 
on any person must he in writing, and delivered or sent by post, 

472, 0 A. (though founorly it was ,othcM wise); Beaumont v. Meredith (1814), 3 
Ves. & It. ISO; Silver v. Hamm (1830), (i lting. (n. C.) 180 (mutual benefit 
sqcictv); Lloyd y. Louring (1M>2), 0 Vox. 773 (Fri‘Pinasons’ lodge). As to the 
definition of a partner-hip, see title 1 \a nTwi'i:siul‘. 

( c ) interpietation Act, 1889 1 32 & 53 Viet. e. 03), s. 34. 

(d) Collecting Societies and Industrial Assuranco Companies Act, 1890 
(59 & 00'Yict. c. 20), s. 1. 

(e) Ibid., s. 17 (1); tee Joyce v. Not(liumberland Miners' Friendly Socviii 
(1.S8S), 4 T.L. It. 525. 

{f) Collectin'' Soci'-ties and Industrial Assurance Companies Act, 1896 (59 & 60 
Viet o 20), H..1. Uegi.-terod collecting eocietios, as friendly societies, aioalso 
subject to the provisions of the Fi Kindly Societies Act, 1890 (59 & CO Vut e. 25). 

('/) Coiiei Ung Societies and Industrial Assurance Companies Act, 1890 (59 & 
00 Viet c. 2o), s. 11. See Joyce v. A T oit/lumberland Miners' Friendly Sociity, supra. 
As to the provisions required to be m the rules, see p. 139, post. So long as an 
exemption is in force tho society is subject to all the pin visions of the Friendly 
Six idles Act, 1890 (59 A' 00 Viet. c. 25), as if it worn a fdeadly society not re- 
ct'Anng contributions h\ means of collectors at a greater distance than ton miles 
from the rcgisteied olllce (Collecting Societies and Industrial Assuiunco Com¬ 
panies Act,, 1S90 (59 & 00 Viet. c. 20), s. 11 (3)). An exemption may bo revoked, 
but notice of revocation must bo given by advertisement in tho London Gazette 
and a lucal newspaper, and by legistored letter to the society [ibid., s. 11 (2)). 

(/i) 59 & 00 Viet. e. 25, ss. 76, 78—83. See these sections referred to pp. 159, 
171 et sea., 197 et en/., post. 

(i) Collecting Societies and Industrial Assurance Companies Act, 1896 (59 & 
00 Vi. t. o. 20), s. 12. * v 

i >\ Collecting Societies and Industrial Assurance Companies Act, 1896 (59 & 
fcO Viet e. 26), ss. 14, 15 ; see p, 188, post. 



Part I.--Nature and Classes of Friendly Societies. 


1£9 


or, in case of a notice of default, left at his last, known place of Seot - 2 - 
abode ( k ). , Different 

An unregistered collecting society is subject to the provisions Classes of 
of the Assurance Companies Act, l'JOi) (/), unless exempted by the Friendly 
Board of Trade under that Act. Societies. 


24°. Amongst the pin poses for which a collecting society may Provisions as 
issue policies of assurance are included insuring money to be paid t0 assuranc& 
for the funeral expenses of a parent, grandparent, grandchild, 
brother, or sister (m). • 

No policy effected with such a society before the date (a) of the 
passing of the Assurance Companies Act, lUOl), is void by reason 
only that (1) tlio person effecting tho policy had not at the time an 
insurable interest in the life of the person assured ; or (2) the name 
of the person interested or for whose benefit the policy was effected 
was not inserted in the pulicy; or (3) the insurance was not one 
authorised by the Acts relating to friendly societies where the policy 
was effected by or on account of a person who had at the time a 
bund file expectation that he would incur expenses in connection 
with the death or funeral of the assured, and where the sum assured 
is not unreasonable for the purpose of covering those expenses. 

Any such policy enures for the benefit of the person for whose 
benefit it was effected or bis assigns (o). 

A collecting society which, since the passing of tho Assurance 
Companies Act, 1‘JO'J, issues policies of insurance which aro not 
within its legal powers is deemed to have made default in complying 
with tho requirements of that Act, and the provisions of that Act as 
to default {}>) apply ( q ). 


Part II.—Registration. 

Sect. 1 .—The Registry. • 

241 . The Chiof Registrar of Friendly Societies and one or more Tho Contra! 
assistant registrars constitute tho Central Office of the Registry of 0ilic *- 
Friendly Societies for England (r). These officials aie appointed 
by and hold office during the pleasure of the Treasury (x), the 

(A) Collecting Societies and Industrial Assurance Companies Act, 1SU6 
(ol) A; (10 Viet. o. 26), s. 1(5. 

(.') 9 Edw. 7, c. 49, sh. 1, do. 

(m) Ibid., b. dU (1). 

(jt) 3rd Deeenibor, 1909. 

(o) Ibid., s. d<» (2). 

( p) Ibid., b. 21. 

(</) Ibid., s. dli (d). See title Companies, Yol. V., p. 626. • 

(/•) Friendly Societies Act, 1696 (59 & GO Viet. e. 25), s. 1 (1). Tlio Cential 
Office for England is at 23, Abingdon Street, London, S. W. Theie are now two 
assistant registrars (Treasury Regulations, 1897 (2)). As to the functions of 
assistant registrars, generally, see Friendly Societies Act, 1896 (59 & 60 Yict. 
c. 25), s. 3, and as to the salaries and espouses of the Chief Registrar and assistant 
registrar and of the offices, see ibid., s. 5. In England the expression “ the 
registrar ” is equivalent to the expiession “ the Central Office ” ; see ibid., s. 106. 

(«) Friendly Societies Act, 1306 (59 & 60 Yict. c. 25), s. 1 (3). As to the 
Treasury, see title Constitutional Law, Vol. VII., pp. 100 et aaj. * 

H.L.—XV. 
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Chief Registrar being a barrister of not less than twelve years’ 
standing, and one at least of the assistant registrars for England 
being a barrister or solicitor of not less than seven years’ 
standing ( t ). 

242 . In the case of friendly societies or branches, registered or 
about to bo registered, the functions of the registrar, some of 
which are specifically those of tho Chief Registrar, include 
acknowledgments of registry ( u ), the registry of rules and of 
alteiations of rules (a), and the approval of changes of name(?0- 
The registrar also piesoiibes the form of, and receives, the 
annual accounts and statemonls (<■). in certain circumstances he 
investigates the affairs of and dissolves societies, and suspends 
and cancels registry (d), decides disputes (r), and approves the 
conversion of a society into a branch (/). He is, moreover, 
charged with the duty of lading before Parliament an annual 
report of the accounts of all registered societies and branches, and 
of the proceedings of tho registry (</). 

243 . At tho Central Office are deposited all the documents 
recording the chief events m the histones of registered societies 
and branches, namely, amendments of rules (//), uotices of changes 
of office (0, appointments of new trustees (A), annual returns and 
quinquennial valuations (/), certain sjieeial resolutions (hi), and 
instruments of dissolution (n). These are registered there with the 
rules of the societies respectively concerned, aiul any observations 
of the registi.u* {(>). 

Documents lequiring authentication by tho Central Office are 
authenticated hv its seal (p). Documents bearing the seal or stamp 
of the Contial Office are to ho received in evidence without further 
proof, and documents purporting to be signed by the Chief Registrar 
or any assistant registrar or ant inspector or public auditor or valuer 
under the Act of 1890 are, in tho absence of evidence to tho contrary, 
to bo received in evidenco without proof of the signatuioO/). 


It) Fj iT;mt]y Societies Act, 1890 (59 & GO Viet. c. 25), s 1 (4). 

(«) lhid., h«. II, IS, 19; we pp. 181—I34,p<»flf. 

(a) I bvl., ss. 9 pi), 13 (2), 17 ; see pp. 18K— 111, jiont. 

(b) [bid., s 61) , sue p. 135, post 
M ]bid., 8.,2 (2) ; eco p. 173, post. 

(d) Ibid., as. 7G-83; see pp. 174, 201, 203 post, 
ie) Hud., a. G8; eco p. 183, post. 

(/) Ibid., s. 73, scop. 195, post. 

(//) I bid., s. G. 

(A) Ibid., 88. 18 (1), 19. 

(i) Ibid , a 21 (l'i ; boc p. 186, post 
'k) 1 hid., s. 25 (8); wo p, 144, pod. 

(Z) Ibid., HS. 27. 2s ; sco pp. 171, 178, post- 
(in) [bul, a 75; scop. 1G0, post. 

(n) Ibid., s 79 (5); bee p. 19S, jiost. 
io) Ibid , 8, 7 ; see note (r), p. 129, ante. 

(p) Treasury Eogulations, 1897 (1) (Statutory Euloa and Orders Revised, 
Yol. Y., Friendly Society, p. 1), 

{</) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), e. 100. As to tho 
recital in a magistrate's order being evidence, seo It. v Q tikes (1828), b B, 4C. 
^'^9. 
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Sect. 2. — Conditions of Registration. Sect. 2. 

244. A society cannot be registered ( 1 ) unions it consists of of Regia-* 

at least seven persons (s). tration. 

245. An application to the registrar to register a society must Number of 
lie signed by seven members and the secretary (who need not be a members - 
member of the society), and sent to the Central Ofliee with two Application 
printed copies of the rules and a list of the names of the secretary lustration 
and of every trustee or other oflicer intended to be authorised to " 

sue or be sued on behalf of the society (t). 

In tho case of a society assuring an annuity certain in amount, Register of 
whether to members or others, the tables of contributions for the societies 
assurance certified by the actuary to the National JVbt Commis- 
sioners, or by somo actuary of at least five years’standing approved 
by the Treasuiy, must also lie sent to the registrar with the applica¬ 
tion for registry (u). Put this rule does not apply to a friendly 
society wheie a scheme is certified under the Workmen’s Compensa¬ 
tion Acts, 181)7 or 190(5, providing for payment of compensation Ly 
such society (w). 


246. The registrar, if satisfied that a society or a branch (a) Acknowledge 
has complied with tho statutory provisions as to registry, issues 


(r) No foe is pay.dde on tho registration of any friendly, bonovolent, or 
cattle insurance society, or working men’s club, or of any amendment ot tho 
rules thereof (friendly Societies Act, 1890 (09 &. GO Viet, c. 20), s. 96 (2)). A 
foe of ill, payable in advance, must be paid for the acknowledgment of registry 
of a specially authorised society (Friendly Societies Act, 1896 (09 & 60 Viet. 
0 . 25), s. 96 (1); Treasury Regulations, 1897 (70)); as to such societies, see p. 120, 
ante. Fees received by any legistrar under the Friendly Societies Act, 1896 
(59 & 60 Viet. c. 25), arc to bo paid into tbo Exchequer (s. 96 (3 )), but no foe is 
payable where the society is a society regisleied, or to be registered, under tho 
spocial authority of lGth May, 1876, or of iilrd April, 1908, and where it has m 
its rules provisions (1) that no part of its funds shall be divided by way of 
profit, bonus, dividend, oi ol.bci wise^imong its mombeis, and (2) that all monSy 
lent, to rnembeis shall he applied to such purpose as the society' or its coin- 
luitteo of management may approve (Treasury Regulations, 1903 (70 a); 
Societies’ Renewing Rowers Act, 1898 (61 & 62 Viet. c. 13), s. 2). 'As to tho 
above-mentioned special authorities, see noto [!>), p. 125, ante. 

(fi) Friendly Societies Act, 1896 ^59 & 60 Viet, c. 25), s. 9 (1). Registration 
under tbo Act is voluntary. As to the light of a majority of the members of an 
unregistered society to compel registration, see Oldham Our J^ady's Sick and 
Burtal Society v. Taylor (1*87), 3 T. L. R. 472, C. A.; M'Kenny v. Barnsley 
Corporation (1894), 10 T. L. R. 533, (A A. As to mentbeichip, seo p. 147, post. 

( t ) Fnondly Sorb dins Act, 1896 (59 & 60 Viet. c. 25), s. 9 (2); Treasury 
Regulations, 1897 (3),FormA; Encyclopedia of Forms and Precedents, Vol.VI., 
p. 20 (form of application for registry by a friendly or cattle insurance society) ; 
tbid., p. 24 (form of application for registry by a benevolent society, woikiug 
men’s club, oi specially authorised society); ibid., p. 26 (form of application bv 
a society to the 'lreasuiy for a spocial authority). As to the appointment of 
trustees to sue or bo sued, see also the Fnendly Societies Act, 1896 (59 & 60 
Viet. c. 25), ss. 25, 91, and p. 144, post. 

(u) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 16. 

w) Workmen’s Compensation Act, 1897 (60 & 61 Viet. c. 37), Schod. I. (15); 
Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), Sched. I., 21. As to (he 

eflect of such a scheme, see Horny. .* " Commimonns), [1911 j 

1 K. B.«24, 0. A. 

(a) For meaning of “ branch,” see noto (o), p. 133, post. 
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an acknowledgment ( b ) specifying the designation and classifica¬ 
tion (r) of the society or branch (</). The acknowledgment is conclu¬ 
sive evidence of due registration, unless the registry of thesociety or 
branch has been suspended or cancelled (e), but is not conclusive 
evidence of the legality of the rules of a society (/)• Proof of 
registry of a branch does not provent evidence being adduced of its 
secession from the society (y). 

Where the society is a specially authorised society, to which only 
certain specified provisions of the Act af 1890 are to he extended, 
such specification must be inserted in the acknowledgment of 
registry ( li ). 

247. If the Central Office refuses to register a society or a 
branch, an appeal lies, probably by way of mandamus, to tho 
High Court (i). 

248. A society carrying on or intending to carry on business in 
more than one part of the United Kingdom must be registered in 
the jiart in which ils registered otfico is situate; but tho rules 
and registered amendments of rules of such society must ho 
recorded by the registrars of the other parts, and copies must bo 
sent to them for that purpose (A). 

Until tho rules are recorded, the society is not entitled to any of 
the statutory privileges in the part of the United Kingdom in 
which tlie rules have not been recorded, and until the amendments 
of rules are recorded they have no effect in that part CO- 

249. The working men’s clubs, which are registered under the 
Friendly Societies Acts, and which occupy premises habitually used 

( l ) Friendly Societies Act, 1R9G (59 & GO Viet c. 25), as. 11, 19. For forms 
of acknowledgment, see Friendly Societies Act, 189(5 (59 & (50 Yict. c. 25), 
Sthed. II., l’arfc I. ; and of specially authorised societies, sen Treusuiy 
Regulations, 1897 (-4), Fonn A 2. 

,(c) Friendly Societies Act, 1896 (59 & 60 Yict. c 25), 8. 8 ; and p. 128, mite. 

(it) / bxl., ss 11, 19. • 

(e) [bid.; li v. Kew (1885), Dipruso and Gammon, 2-12 ; boo Peel's Case (1867), 
2 Oil. App. 671 ; Re Urn-end, Gurney if* Co.. Oakes v. Turi/umul and Uarihmj , 
Peek v. R'ame (1867), L. II. 2 II. L 325, 351; Pare v. Cleqy (1861), 29 Rear. 
5S9 , Ilodyes v. Wale (1S53), 2 W. 11. 65; J/< (Hade \. Royal London Mutual 
Insinaiiee Society, Ltd , [1910] 2 Ch. 169, C. A 

(./) Davie v Pohntnii Friendly Society (1870), 8 Sc. L. It. 100. Under Iko 
old law the certificate of the legistrur was not coiicIumvo as to the legality of a 
society or its rules (R. v. IJavis (1866), 14 IV. It 329); see further, p. 142, post. 

(</) Wilkinson v. Jaqyer (1887), 20 Q. B. I). 423. 

W Fuendly Societies Act, 1896 (59 & 60 Yict. c. 25), es. 8, 9; Treasury 
Regulations, 1897 (3). Tho acknowledgment of registry of a specially autho¬ 
rised society is in Treasury Regulations, 1897 (4), Form A 2. As to tho feo 
payable, see noto (r), p. 181, ante. 

IV) Friendly Societies Act, 1896 (59 & 60 Yict. e. 25), ss. 12, 19 (b). See 
ibid, for appeals in cases of refusals to register by the assistant registrars of 
Scotland or Ireland. As to mandamus, generally, see title Crown Practice, 
Yob X., p. 7. 

(A) Friendly Societies Act. 1896 (59 & GO Viet. c. 25), s. 14 (1). For form of 
application to reeoid ruins of a society registered in another country, see 
1 roasury Regulations, 18!)7 (8), Form E, and for form of application to 
record amendment of rules uheady moulded, seo Ti oasui y Regulations, 1897(8), 
FormF. 

‘ y) Fiiendly Societies Act, 1896 (59 & 60 Yict. c. 26), s. 14 (2). 
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for the purposes of a club, and in which any intoxicating liquor ie 
supplied to members or their guests, must be registered also under 
the Licensing (Consolidation) Act, 1910 (m). 

A society is not incorporated by being registered under the 
Friendly Societies Acts (n). 


Sect. 2. 

Conditions 
of Regis¬ 
tration. 


Sect. 8.— Societies with Branches. 

250. Where it is desired to register a society possessing branches, Registry of 
the society and branches may be registered simultaneously, or, societies with 
it seoms, the society may bo registered lirst and the branches bianches - 
afterwards. 

Applications for the simultaneous registration of a society and its Applications, 
branches (o) must be accompanied by (l)a list of the branches and 
notice of the place where the registered office of each branch is 
situated (p) ; and (2) if any branch is to have trustees or officers 
authorised to sue and bo sued on its behalf, other than the trustees 
or officers authorised to sue and be sued on behalf of the society, a 
list of the names of all such officers or trustees, distinguishing 
the branches for which they are authorised to sue and be sued (q) ; 
and (8) if the rules of all the branches are, or are intended to be 
identical, a statement to that effect and copies of these rules (r) 
and (4) if the branch rules are not, or are not intended to he, 
identical, a statement to that effect and copies of all branch 
rules (s). 

If an unregistered society with branches decides by a majority 
vote to register itself, it is not open for the minority to secedo and 
establish a new society (t). By registration a branch becomes part 
of Hi© registered society (n). 

A society which has a fund, under the control of a central body, Central fund, 
to which every branch is bound to contribute, may be registered as 
a single society. A society of this kind, which has branches in 

(m) 10 I'aIw. 7 & 1 Geo o,o. 21, s. 91 (1) ; see titles Clubs, Yol. IV"., pp. 431 
et*cq.; Intoxicating Liquous There is no provision hy which tho striking 
off tho register, under that Act, of a club vacates rogFtiy under tin? Friendly 
Societies Acts ; see Report of Chief lfegistiar, 1902, p. 5. 

(n) See title Companies, Yol. V., pp. 67, 625 

(n) The expression “ branch ” means any number of the members of a 
society under tho control of a central body, having a wpaiute fund, administered 
by themselves or by a committee or officers appointed by themselves, and bound 
to contribute to a fund undoi tho control of a central body (Friendly Societies 
Act, 1696 (.79 & (30 Vut. c 2.7), s. 106). Tho term “ lodge ” is generally used 
to denoto a branch ; other expressions are “ senate,” “ sub-division,” “ court,” 
or” tent.” The terms ” district ” and “grand division” are applied to 
branches of that nature. A lodge may form pait of a district, which is a 
higher sub-division of a union or central body. See fuitber, as to nature* of 
branches, .S ehofirld v. Vause (1886), 36 W. If. 1.70, n., 0. A. 

(p) Friendly Societies Act, 1896 (59 & 60 Viet. e. 23), s. 17 (1) (a). As to the 
necessity for everv registered branch having a registered office, see ibid., s. 21. 

(9) /W./.. s. 17 m fb). 

(r) Ibui., s. 17 (1) (c). 

(«) Ibid., s. 17 (1) (d). 

(£) M' Kenny v. Barnsley Coronation (189*1), 10 T. L. R. 533, C. A. ; see 
Grand United Order of Oddfellows v. Village Pride Lodge (1894), Dipiose and 
Gammon, 303. 

(«) *M'Kenny v Barnsley Corporation, supra. 
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more than one part of the United Kingdom, is, so far as registry 
is concerned, subject to the provisions previously stated (o) which 
apply to societies doing business in more than one such part (fc). 
Although every branch is bound to contribute to a central fund, 
each must also have a separate fund of its own (c). In any litigation 
which concerns the central fund, the proper parties to sue are the 
trustees of the society in whom the fund is vested (d). 

251. Notice must be given to the registrar of the establishment 
and locality of a new branch. If the branch is to have separate 
officers or trustees authorised to sue and be sued on its behalf, 
their names must be furnished. A statement is also required whether 
or not tho rules of the branch are identical witli those of the other 
branches of the society, and, if not so, a copy of the rules of the 
blanch must be sent (c). 

If the rules of a new branch are not identical with those of the 
other branches of the society, the society is not entitled, so far as 
that branch is concerned, to any of the privileges conferred by the 
Act of 1890 until the branch has been registered in the part of 
the United Kingdom in which the registered office of the branch is 
to be situated (/). 

252. A registered branch cannot be registered as a separate 
society except on production to tho registrar of a certificate (fi), 
signed by tho chief secretary or other principal officer of the 
parent society, that the brand] body has wholly seceded or has been 
expdled (/<). 

Tho certificate cannot be withheld if the secession is duly carried 
out according to the rules of the society (f), but may be refused 
if, for example, the resolution to secedo is invalid (k). An appeal 
lies to the High Court in case of refusal or omission to grant 
such certificate after three months from the receipt of a written 
request (/). 

ffi) See p. 132, aide. 

(b) Fri6ndly Socioties Act, 1806 (.10 A 60 Viet. c. 20), s. 17 (2). 

(r) Ibid., s. 106 (definition of branch). 

hi) Crichton v. West (18%), 12 T. L. It. 164. 

(f) Friendly Societies Act, 1S06 (39 & 60 Viet. c. 25), fi 18 (1), Every notice 
of the establishment and application for registry of a blanch must be made on 
a Treasury regulation form, signed by the secretary and three members of 
the branch and countersigned by the seciotary of the society, Treasury 
Regulations, 1897 (10), Form Ah. 

(/) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 18 (2). 

( 7 ) The certificate must be that contained in Treasuiy Regulations, 1897 (13), 
Form G ; soo Encyclopaedia of Forms and Precedents, Vol VT., pp. 104, 105. 

(h) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 20 (1). 

(i) Rf Sheffield Order of Druids Society (1892), 5G J. P. 613; Green v. llendry 
(1890), Time, 19th May, per Mathew, J.; see further, as to secession, 
p. 196, post. 

(k) Bolton District National Independent Order of Oddfellows v. National 
Independent Order if Oddfellows (1896), Diproso and Gammon, 55. 

(£) Friendly Societies Act, 1896 (59 & 00 Viet. c. 25), s. 20 (2); Green v. 
Hendry, supra. 
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Part III.—Name and Chief Office. 


Sect. 1 .—Name of Society. 

SUB-SECT. 1 .—Original Name. 

253. The name of the society must be set foi th in the rules 
which are forwarded to the registrar for registration (m). On the 
acknowledgment of registry the society becomes a registered society 
under its registered name (n). The registrar will refuse registra¬ 
tion if the name chosen for the society is identical with that in 
which any subsisting (n) society is already registered, or so nearly 
resembles that name as to bn likely, or if for any ether reason 
the name chosen is likely, to deceive members of the public as to 
the nature or identity of the society (p). 

A society may not be registered in the samo name as that of an 
existing unregistered society, or in any similar name, if calculated 
to injure the latter society (q). A society so registered might, it 
seems, be restrained from carrying on business under a namo 
calculated to deceive (r). 

Where two sections of an unregistered society claim registration 
under the same name, and the registrar is not satisfied as to tho 
legal status of the applicants, he is justified in refusing registration 
until directed by mandamus to register (s). 

A seceding or expelled branch may not use the name of the 
society from which it has seceded or been expelled, or any name 
implying that it still remains a branch (t). 

The last words in the name of any collecting society registered 
since 81st December, 1895, must bo “collecting socioty” (a). 


Sect. 1. 
Name of 
Society. 


Limitations 
on choice of 
name. 


Name of 

collecting 

society. 


Sub-Sect. 2.— Change of Name. 


254. A registered society ,nmy change its name by special Mode of 
resolution (b), with the written approval of the registrar, and not cI ^" K1Ilg 


(m) Friendly Societies Act, 1S96 (59 <Sr GO Yict. c 25), s. 9 ; Sohod. I. (1). 

(n) Ihid, t s. 11. 

(o) I.e., subsisting at the dato when application is made for registration ; see 
lie Fourth South Melbourne Building Society (1883), 9 Victoriaif Law Reports, 
Equity, 54. 

\p) Friendly Socioties Act, 1896 (59 & 60 Yict. c. 25), s. 10. 

(<l) See Hendriks v. Montagu (1881), 17 Oh. D. 638, 0. A. (company regis¬ 
tration) ; see also title Companies, Vol. V., p. 84. 

(r) See Merchant Banking Co. of London v. Merchants' Joint Stock Bank (1878), 
9 Ch. 1). 560; Manchester Unity Independent Order of Oddfellows V. Canadian 
Order of Oddfellows (1896), Diprose and Gammon, 397. 

Is) R. V. Friendly Societies ( Registrar ) (1872), L R. 7 Q,. B. 741. 

(f) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), ss. 21, 84 (d). 

(a) Collecting Societios and Industrial Assurance Companies Act, 1896 
(59 & 60 Yict. c. 26), s. 9. 

(J) For form of spocial resolution for change of name of society, see Encyclo¬ 
paedia of Forms and Precedents, Vol. VI., p. 61. As to meaning of “special 
resolution,” see Friendly Societies Act, 1896 (69 & 60 Viet, c. 25), s. 74. Until 
a copy of the special resolutiou is registered, it has no effect (ibid., s. 75). Sqe 
further, as to spocial resolutions, p. 160, post. 
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otherwise (c). The choice of a new name on altera ion is subject 
Co the same restrictions regarding identity or sim larity with the 
names of subsisting societies as the ehoico of a name on the forma¬ 
tion of a new society ( d ). 

An application to the registrar for approval of change of name 
must he accompanied by a statutory declaration (V) by an officer of 
the society that the statutory provisions with respect to special 
resolutions have been complied with (/). 

The change of name does not affect any right or obligation of the 
society or of any member. Pending legal proceedings may he con¬ 
tinued by or against the trustees of the society or any other officer 
who may sue or be sued on behalf of the society, notwithstanding 
the change (</). 

Shot. 2 .—Office of Society. 

255. Every registered society and branch must have a registered 
office to which all communications and notices may ho addressed (/(); 
and the place of the office of the society must he specified in the rules 
of a society (i). The registered place of business of a branch shall he 
deemed to ho its registered office until notice of change has been 
duly sent (/;). 

256. The placo of the office mav he (hanged in manner provided 
by the rules. Notice of every sin h change must he sent to the 
registrar ■within fourteen days after the change (/). Notice of 
change of a branch office must be sent to the registrar through 
the officer appointed for that purpose by the central body (w). 

257. The place of business of a society enrolled or certified 
before 1st January, 187(>, as stated in the rules, or in any notice of 
change duly sent to the registrar, is deemed the registered office of 
the society until propel notice,is received by the registrar (ji). 


(f) Friendly Societies Act, 1X96 (5!) A 6y Yict c 25), s. 69 (1). 

(<!'■ See iliuL, s *0, find p 16,'), ant c. 

(-) Treasury Regulations, 1S97 (66V For form of application, see Treasury 
Regulations, 1X97, Fomi T; for form of statutory deol:u:ition, set) t bid , Form U ; 
and sco Encyoluprodia of Forms and Precedents, Yol. YI , p. 62. 

( f) Treasury Regulations, 1X97 (66). As to special resolutions soo p. 160, 
jiost. The foo for recistiatnm of a special resolution is 10s.; this includes tlio 
approval of the niim'- (Treasury Regulations, 1897 (70) ). 

(//) Friendly Sureties Act, 1896 (.09 A 60 Viet. c. 2.0), s 69 (2). 

(/i) Ihvt, s 24 (1). This constitutes notice of the situation of tho oflico 
(Treasury Regulations, 1897 (14) V 

(?) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), Schotl. I. (1). 

(/,•) Treasury Regulations, 1897 (15). 

U) Friendly Societies Act, 1S96 (59 & 60 Yict. c. 25), s. 24 (1); Treasury 
Regulations, 1897 (14), Forms II and lib. There is no fee for regibtry of 
notice of change of office, but failure to have a registered office or to notify a 
change is an offence und«r tho Friendly Societies Act, 1896 (59 & 60 Yict. 
C. 25), s. 84. 

(m) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 24 (2). 

(n) Treasury Regulations, 1897 (15). 
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Part IV.—Rules. 

Sect. 1 .—In General. 

258. The contract between a society, whether rogb.lmid or not, 
and its members is to be found in the rules (o) for the tune being 
in force (p), having regard to any alterations duly made (q'\ Rut 
a society may be estopped by its conduct from enfoicing the 
contract contained in the’rules (r). In case of a conihrt between 
the rules of a society and of a branch, the former prevail (si. 

The rules of a registered cattle insurance society {I) or branch, 
and of such specialty authorised societies or branches as the 
Treasury may determine, bind the society, its brandies, and 
members, and all persons claiming through them, including 
nominees where nomination is allowed («), to the same extent as if 
each member bad signed and sealed and covenanted to observe 
them, subject to the provisions of the Act of 1890 (a). 

259. Societies and branches registered under the Act of 389G 
must supply a copy of their rules to any person requiring it, 
at a charge not exceeding Is. a eopy(/>). Collecting societies 
must deliver to every member or insurer a copy of their rules, with 
a printed policy signed by Two of the committee (id and the secre¬ 
tary, and not, more than Id. each may be charged for the rules and 
policy (d). In the case of a family enrolled in one booh or card 
one copy of rules and one family policy are sufficient (r). 

260. A rulo which gives a general power to the committee "to 
settle and determine any other matter or thing relating to the 
society ” does not authorise the committee to enter into a contract 
in violation of the other rules of the society (/). 

(«) Ah to rogistmtion of ruins, hoi* pp. 16*0, 161, ante 

(]>) See So liter v. Dames (I860), 1 a II 261 (registered society); Harris v. 
Vnitul Kingdom Foetal ami Telegraph So nee Jknecole'it Sonet a (1889), AT 
L. T Jo. 272; Ashhi/ v Cosfm (16sd), 21 Q K. T>. 401 (unregistered societies); 
and tho cases on alterations of nilos, pp. 169 140, jmst; soo also title Huii.DTJfO 
Socii'/ims, Vol. III., p 861. Ah to the powoi of n society to construe its own 
rules, see Thai bin n \. Harms (1867), L It. 2 C P 384, 403. As t„ rules winch 
are ultra ures, see Catl v. (I'cW, [1910] A. 0. 101 

(iy) As to wliat alterations are binding, see p. 140, pint. 

(r ) J’tKje v. Thomas (1892), Ihproso and Gammon, 216, where a society, after 
discovering a misstatement as to tho health of a member which would hare 
enabled it to refuse to give sink pay, continued to receive subscriptions from such 
member. As to estoppel by conduct, see title Estoppel, Yol. X111 , p. 677. 

s) Loach v. Coley (1907), 122 L. T. Jo 466 

i) As to cattle insurance societies, see p. 126, ante. 

u) Friendly Societies Act, 1S96 (69 & 60 Viet. c. 26), s. 106. 

(a) Ibid., s. 31 (1); compare Companies (Consolidation) Act, 1908 (8 Edw* 7, 
c. 69), s 14, and cases thereunder ; see title Companies, Yol V., p. 80 

( b ) Friendly Societies Act, 1890 (69 & 60 Yict. c. 26), s. 38. As to oifenoen in 
regard to supplying copies of rulos, see i bid., ss. 84, 87 (1). 

(c) For definition of committee,” see ibid , s. 106. 

(d) Collecting Societies and Industrial Assurance Companies A it, 1896 
(6!) &‘60 Yict. c. 26), s. 2 (1); as to form of policy, see title iNSVNANcr 

(c) Hid., 8. 2 (2); see Treasury Regulations, 1897 (74). 

(/) Tyrrell v. Woolley (1810), 1 Man. <& G. 809; Garner v. Shi In/ (1829), 5 
Ring. 477 ; seo Ttllofson v. Liverpool I i< Iona Legal Friendly Sonety (1907), 124 
L. T. Jo. 241. 
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261. Buies which are illegal may prevent a society, some of the 
rules of which are substantially those of a friendly society, from avail¬ 
ing itself of the advantages of registration as a friendly society (g ). 

Dealings with the funds of a society in accordance with improvi¬ 
dent rules may be restrained by injunction (h). 

262- The rules of societies aud branches registered, enrolled, or 
certified under former Acts are valid where not contrary to any 
express provision of the Act of 189G, hut alteration or rescission of 
the rules must be effected according to that Act(i). 

Sect. 2 .—Contents of Rules. 

263. The rules sent to iho registrar with the application for 
registry of a society must comply with the statutory provisions 
according to the class in which tho society is to be registered {j). 

Thus the ruleB of a society registered under the Act of 1896 (k) 
must set forth the name, place of office, and objocts ( l ) of the 
society ; tho purposes for which the funds am to be applicable; the 
terms of admission of members; the conditions under which a 
member is entitled to a benefit; the fines (m) and forfeitures to ho 
imposed on any member; the consequences of non-pavment of any 
subscription or fine (ii); and must provide for the mode of holding 
meetings and right of voting, and the mannor of making, altering, 
and rescinding rules; the manner of appointing and removing a 
committee of management (by whatever name), a treasurer, and 
other officers and trustees, and, in the case of a society with 
branchos, the composition and powers of the central body, and the 
conditions under which a branch may secede from the society; for 
(he investment of funds, keeping accounts, and an audit at least 
once a year; annual returns to tho registrar of the receipts, funds, 
effects, and expenditure, and number of members of tho society; the 
inspection of the books of the society by every person having an 
interest in the funds of the society; the manner in which dis- 
jnites are to he sottled; a provision, in the case of a dividing society, 

(</) Old v. Dobson (1890), 59 L. J. (at. «.) 41 ; boo Hornby v. Close (1867), 
L R. 2 Q.' R 153 ; Farrer v. Close (1869), L. K. 4 Q. B. 602 ; Duke v. Littleboy 
(1880), 49 L. J. (ch ) 802, where rules were hold to be illegal as in restraint of 
trado ; eee also title Trade and Trade Unions. 

{h) Deere v. Durkins (1820), 2 Jae, & W- 390, whom a society was paying 
annuities in accordance with rules founded on erroneous principles ; see Pearce 
v. Piper (1809), 17 Yes. 1. As to procedure to obtain injunction, see title 
Injunction 

i) Friendly Societios Act, 1896 (59 & 60 Yict. c. 25), s. 301 (1). 

j) Ibid., b. 9 (3). Model rules, the use of which is optional, are obtainable 
from the Central Office. For forms of rules, see Encyclopaedia of Forms 
and Precedents, Vol. YI., p 27 (rules of a friendly society), p. 41 (branch), 
p. 45 (benevolent society), p. 52 (working men’s club), p. 54 (specially authorised 
society). Bee, further, as to rules and their amendment, p. 139, post. As to 
classes in which societies may be registered, see p. 123, ante; and as to the status 
of an unregistered society, see pp. 127, 129, ante. 

(A) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), Sched. I, For forms 
of rules, see Encyclopaedia of Forms and Precedents, Vol. VI., pp. 27—55. 

(/) As to what those objects may be, see Friendly Societies Act, 1896 (59 & 
60 Viet. e. 25), s. 8; and p. 124, ante. 

(m) An express power to fine iu a specified instance, given by a rule, negatived 
empower to fine in other cases ( Loach, v. Coley (1907), 122 L. T. Jo. 463). 

[nj E.g., Suspension or expulsion, see Catt v. Wood, [1910] A. 0. 404, 466. 
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for meefing all claims upon the socioty existing at the time of Sect, 2, 
division before any such division takes place; provisions in the Contents of 
case of friendly and cattle insurance societies for keeping separate Rules, 
accounts of all moneys received or paid on account of every 
particular fund or benefit assured for which a separate lable of 
contributions payable shall have been adopted, and for keeping 
separate accounts of the expenses of management, and of all con¬ 
tributions on account thereof; a provision for valuation once at 
least in every five years of the assets and liabilities of the society, 
including the estimated risks and contributions (except in the case 
of cattle insurance societies); provisions for the voluntary dissolu¬ 
tion of the society by consent, in a friendly society, of noteless than 
five-sixths in value of the members, amTof every person for the 
time being entitled to any benefit from the funds of the society 
unless his claim be first satisfied or adequately provided for, ami, 
in a cattle insurance society, by consent of three-fourths in number 
of the members ; and provisions authorising one-fifth oE the total 
number of members, or 100 members in the case of a society of 
1,000 members and not exceeding 10,000, or 500 members in the 
case of a society of more than 10,000 members, to apply to the Chief 
Registrar for an investigation of the affairs of, or for winding up, 
the society ( 0 ). 

If the society intends to avail itself of the statutory powers 
enabling it to hold land (j>), make loans to members ((f), accumu¬ 
late surplus of contributions for members’ use ( 1 ), insist on 
security being given by officers (#), or charge money for recording 
nominations (0, these matters must be provided for in the rules (</). 

264. The rules of a collecting society must, unless it lias been n u i CH 0 f 
exempted, embody certain statutory provisions, including regulations collecting 
for delivery of copies of ruleB, for giving members notice before society ' 
forfeiture, restricting transfers without consent, for the holding of 
general meetings, for the inspection and delivery of balance sheets 
and annual returns, the settlement of disputes, the disabilities of 
collectors, and as to the name of the society (6). 

Sect. 3 .—Altetation of Rules . 

266. A society on its formation can, and usually does, provide rower in 
for the alteration of its rules (c), and 110 society, may now be alter mica 

(o) Friendly Societies Act, 1896 (59 & 60 Viet, c, 20), Sched. I. 

(j>) IbuL, s. 47. 

( 5 ) Ibid., s. 46. 

(r) I bid., e. 42. 

18) Ibid., s. 54. 

[<) Treasury Regulations, 1897 (25). 

(ct) Treasury Regulations, 1897(3), Form A, note. 

( 6 ) Collecting Societies and Industrial Assuiance Companies Act, 1896 
(69 & 60 Viet. c. 26), s. 10 ; see ibid., ss. 1 —9. These provisions are referred 
toon pp. 135, 137, ante, and pp. 146, 150, 157, 158, 174, 175, 178, 182, post, 
respectively. As to exemptions, see p. 128, ante. 

u) Tho usual provision is that new rules, amendments, alterations etc. can 
only be made with the consent of a majority of the members present at a 
general meeting specially called for that purpose ; see Encyclopaedia of Fonns 
and Precedents, Vol. VI., pp. 31, 47. For form of notice of general meeting 
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registered the rules of which do not contain such provision (<I). 
T£ the rules of an unregistered society make no provision for 
alteration, they cannot be altered except by consent of all the 
members, for there is no express or implied power under statute to 
alter rules (e); but alterations in the rules of a registered society, 
if made in accordance with the rules and duly registered (/), are 
binding upon mombors, including persons who joined the society 
before such alterations were made, and have not assented to the 
alteration (g), and upon sureties (/;)■ 

Power to alter rulos does not enable a society to repudiate liability 
to pay an existing debt to a member, where the right t,o be paid 
has already vested, unless the member has contracted that he will 
be bound by the rules in force for the timo being (?.). Where a 
member has contracted to be bound by any future amendment of 
rules, lie may be excluded by such amendment from receiving 
further benefits whit li would have been payable to him if the rule 
had not been amended (j). 

A society established prior to an Act (A) which gave power to 
all existing registered friendly societies to altor rulos cannot, after 
the repeal of the Act and where the rules themselves contain no such 
power, alter its rules to a member’s disadvantage^). Tho repeal of 
an Act does not invalidate rules made under its provisions ( m ). 

266. Until regislered, an amendment of a rule made by a 
registcied society (//) or branch (a) is not valid. 


fm the purpose of amending rulos ami for forms of various resolutions effecting 
Buell amendments, .seo Fne\dopavh.i of Foims anil J'n ■cedents, Vol. Yf , p. 50. 

(f/) Fi loudly Sanction Aet, 1890 (59 & GO Viet. e. 25), Soiled. I. (3). 

( i) SouUr v. Danes (1S!)5\ 1.3 H. 1201 ; Do well v. Tnheley (1900), Report of 
Chief Registrar, 131. The stat. (1855) 18 & 19 Viet. c. 03, a 27 (which gave 
power to alter rulos), was ropealod in 1875 ; see title Clubs, Vol. IV., p. 142. 

(./ ) I'hiendlv Societies A<4, 1890 (5g A GO Viet e. 25), p. 13 (1). 

{(/) Smith v. Galloway, [1808J 1 Q 15. 71 ; Dauialle v. Bingham (187!*), Diproso 
am) Gammon, 537 ; Davis v. Bird (1881), 1 >iprose and Gammon, 537; J’rinre 
of Wales Lodge, Indejnndeut Order of Oddfl/ows, Kingston ['inly v. Shields 
jhstrict Indmcndsnt Order of Odd fellows, Kingston Unity (Ojfu era) (1883), 
iJiproso and Gammon, 538 ; ffntbeilet v. Wool gar (1808), Repoit of Chief Regis¬ 
trar, p. 32* seo, further, title Trade and Trade Unions. 

(It) Birmingham and Midland Money Society , Ltd. v King (1907), 124 L. T. Jo. 181. 

(t) Souter v. Davies, supra ; Sindh v. Galloway, supra. 

(j) Stoolce v. Mutual Drondrnre Alliance (lh0I\ I>ipioso and Gammon, 105 ; 
Smith v. Galloway, supra; compaio ft v lira brook ( 1805), GO L T. 718 (building 
society case); bison v. Thompson (1801), Riproso ami Gammon, 4G. 

Qe) Stat. (185.') 18 Sc 19 Viet, c, G3, s. 27; repealed by Friendly Societies 
Act. 1875 (38 Sc 30 Viet. c. GO). 

(/) Souter v. Davies, supra. 

(in) Smith v. Galloway, supra, whoie a member joined a society on the 
basis that the rules might bo alterod, and became entitled to a benefit, the 
subsequent alteiation of a rule, whereby his security was diminished, was 
hold valid. As to the effort of repeal of statutes, generally, see title Statutes. 

(n) Friendly Societies Act, 1896 (59 Sc GO Viet. o. 25), 8. 13 (1). There is 
nothing in this section or in the rest of the Act to render the registration of an 
amendment of rules compulsory. An unregistered amendment is simply 
nmuforcoabic. The application for registration of an amendment must be made 
m the authorised form and he accompanied by a statutory declaration, a printed 
copy of the existing rules, and two copies of the new rules (t bul .); Treasury 
Regulations, 1897 (6), (7)). The registrar may require fair printed cdpies of 
ajuee'hnpnlB for registration (dud. (7)). 

(o) Frier dly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 19. * 
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In the case of a registered society, an appointment of now trustors Sect - 3 - 
in accordance with new and unregistered (j>) rules is inoperative (</). Alteration 

“Where invalid (r) or unregistered (s) niter,items in rules have of Rul es, 
been made the old rules remain in force, even though in prnctico 
abandoned. 

An alteration of rules may be either partial (0 or complete («). Partial 
The registrar has a discretionary power to refuse to register a amendment 
partial amendment of rules and to require a complete amend- oflulu8 ‘ 
ment (h). An appeal to. the High Court lies from a refusal to 
register an amendment of a rule (c). 

267. The registrar must issue to the society an acknovledgnuoit Acknowledg. 
of registry of an amended rule, or branch rule, on being satisfied 
that the amendment is not contrary to the provisions of the Act of amemhueut. 
189G(</). Tho acknowledgment by tho registrar is conclusive 
evidence of due registration (c), and is also conclusive that the 
necessary preliminary steps have been taken to make the alteration 

(/>) Rules were nut valid under the funner Acts unfit confumed by justices 
(stut. (1793) 33 (Jen. 3, c 51), s. 3 ; slat. (1829) 10 (leo 4, c. 56, s. 7) ; or 
certified by the registuii (st.it. (1855) IS & 10 Viet. c. (id, a. 27) ; too Dcwhurut V. 

Clarkson (1851), 3 Ji & 13 1 91 

(</) Jlaitey v. Tun mow (1S11\ 4 Camp 5. 

(r) II. v. Colton (1S50), 15 U 13. 509 (alterations by consent, without statutory 
foimalitms, and not enrolled). 

(s) lie Meredith am! W/n/timjham (185(1), 1 0. 13. (n. S.) 210, but s^o II. v. 

Godolphin {Lord) (1838), 8 Ad. & I’ll. 338, whom it was eonsidoied doubtful 
whether old rules abandoned for thirty years were still oufoi enable, anil I'.'r 
parle Nornsh (1821), Jae. 102, where a society which no longer acted upon its 
registoied lules was held to be dissolved. 

( i) Ticasmy Regulations, 3897 (5) (u). For forms of application to register a 
paitial amendment and ol accompanying declaration, see Kncydopmdia of 
Forms and 1’iecedents, Vol. VI , pp. 57, 59. These fmms, which are statu¬ 
tory (Treasury Regulations, 1897, Fonus B and ('), must bo accompanied by a 
printed copy of the existing mles, mmked to show wkero the ult«i aliens oci ur 
and what they are, and b} r copies of the new or amended rules signed by thrpe 
members and the secretary (Treasury Regulations, 1897 ((i) (a), (b)). 

{a) Trcasuiy Regulations, 1897 (5) (b). For forms of application to legister a 
complete amendment and of accompanying statutory declaration, see Encyclo¬ 
paedia of Forms and Precedents, Vol. VI., pp. 58, 59. These for m3 mubt bo 
ftccouipuiiied by a printed copy of the existing rules aud copies of the new rules, 
signed by three mombois ami thu secretary (Treasui y Regulations, 1897 (7)). 

An application to legister an amendment of branch rules must be made m 
Form Bb or in Foim J>b (Tieasury Regulations, 1897 (11) ), a* the ease may 
require, aud may be made by an officer of the society, in wliich case tlio 
statutory declaration m support thereof (From Cb) must bo made by tho 
secietary of the branch; or tho application must be made by the seciotary of 
tho branch, m which case the statutory declaration (Form Cb) must bo made 
by an officer of the society. Instead of a statutory declaration in Form Cb", 
tho Chief Registrar or other registrar may require and receive information in 
Form Cbl (Treasury Regulations, 1897 (75)). -* 

(1) Treasury Regulations, 1897 (7). 

(c) Friendly Socioties Act, 1896 (39 & 60 Viet, c. 25), ss. 12 (1), 13 (3); ami 
Bee II. v. lirabrook (1893), 69 L. T. 718. The proper remedy seems to be by 
mandamus. As to mandamus, generally, see title Crown Practice, Vol. X., 
p. 77. 

(a’) Friendly Societies Act, 1896 (59 & 60 Viet. e. 25), ss. 13 (2), 19; 11. v. 

Brabrook, supra; secus, where the ultoiations are illegal (A’, v. Told Pratt 
(1865), 6.B. & S. 672). . „ , 

(e) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 13 (2). For forms of 
acknowledgment of registiy of amendment of rules or branch lulos, see 
ibid., Sched. 11.. Part I. 
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binding on the society and members (/) *, but the fact that amended 
rules have been registered is not conclusive of their legality or 
validity {g). The duty of the registrar is merely to consider 
whether the rules or amendments of rules presented for registra¬ 
tion are in conformity with the Act (/<). 

268. Where proceedings arc taken for cancelling (i) registry, 
no application or declaration is required for any amendment of 
rules which may become necessary in connection therewith (Jc). 


Part V.—Officers. 

Sect. 1 .—In General. 

269. The business of a registered society or branch is managed 
through its officers (/), who must, in order properly to comply with 
tho Act of 18(H), include one or more trustees (hi), a secretary (n), a 
treasure] (<>), and a committee of management ( j>). Other ofticers 
commonly appointed include audifcoi .s (rjr), managers (r), persons to 
suo or bo sued on behalf of a society or biandi (s), and medical 
officers, who must ho registered under the Medical Aet(t). 

Infants carmot be members of the committee, trustees, managers, 
or treasurers (a), and it is doubtful whether a corporation can be an 
officer (b). 

A collector (r) of a collecting society is incapable of holding any 

(/) Ro..enbciy v. Not thwmhcrland Ji nib ling Sonety (1SS9), 22 Q. J3. J1. STS, 
0. A. ; lhttln v. Smtnymount Dairy So< let if, [1906] 2 I. li. 193, 0. A., neither 
of wliirh cn-os coneoined friendly societies, but tlio same principle applied , see 
also title Building Societies, Yol. Ill , p. SSS, and cases tliere cited. 

(*/) Davie v. Cohn tan Friendly Society (1ST0), 9 Maeph. (Ft. of Seas.) 96 ; Souter 
v. Juries(1895), 1 5 11. 261; compare*/ awy v. Rnd (1869), 5 Ch. App.4 ; VsbOnie 
V. Amalgamated Society of Railway Servant s, [1909] 1 Ch. 16S; [1910] A. 0. 87. 
•(h) See R. v. Urahook (1S93), 69 L. T 718. 

(i) Under Fnendlv Societies Act, 18% *(59 & 60 Yict. c. 25), e. 73. As to 
cancellation, see p. 203, post. 

(/>•) Tiqjisury Regulations, 1897 (6), note. 

(!) Tho expression “officer ” in the Act of 1896 included a trustee, treasurer, 
secretary, member of the committee of management, and a poison appointed to 
suo or be sued on behalf of a society or branch , soo ibid., h. 106 ; see, also, title 
Companies, Yol. Y , pp. 212, 478. 

(m) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 25 (l), and soo 
p. 144, post. 

(n) 1 bid., s. 9 (2 ); and see p. 145, post. 

(c) Ibid , Rched. 1. (4); and toe p. 146, post. 

( p) Ibid. See also definition of “ officer,” s. 106. 

(</) l bn !, e. 26 ; and see p. 146, post. 

(r) I ltd , s. S6 (2); and soo p. 146, post. 

(s) Ibd., Sched I. (1). 

(t) (185s j, 21 & 22 Yict. c. 90, s. 36. As to registered medical practitioners, 
see title A1 edictne and Pharmacy ; as to the right of a society to sue its former 
medical officer for breach of a covenant not to practice in the neighbourhood, 
see Everton v. Lonym»re (1899), 15 T. L. It. 356, 0. A. 

(a) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 36 (2). 

\1‘) Re West of England and South Wales Dietrirt Rank, Ex parte Swansea 
Friendly Society (1879), 11 Ch. D. 768, where it was held that an incorporated 
banking company could not hold the office of treasurer; see, further, title 
Coi porattonh, Vol. VIII,, p. 358. , 

[r'i For interpretation of expression “collectct,” see Collecting Societies and 
Industrial Assurance Companies Act, 1896 (59 & 60 Yict. c. 26), s. 17 (1), and 
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office therein, except that of superintending collector within A Sect. 1 - 
specified area (d). In General. 

270. The rules of a registered society must provide for the appoint- Appointment 
ment of a committee of management (by whatever name), a treasurer, of officers, 
trustees, and other officers (e). A list signed by the secretary and 

every trustee and other officer named in it is evidence, on registry of 
the society, that the named persons have been duly appointed (/). 

271. Every officer of a* registered society or branch having the Security,,f 
receiptor charge of money (y) must, if the rules so require, give oftlcera. 
either a bond, with at least one surety (/<), or the security of u 
guarantee society (*), to secure the rendering of accounts by, and tho 
payment of all sums due from, him (j). Omission to obtain a bond 

is fatal to tho society's claim to payment in priority to other 
creditors on the bankruptcy of an officer (k). 

272. Every officer of a registered society or branch having tho Accounts of 
receipt or charge of money must, at the times provided by the rules, l,1Uc(;,s - 

or upon demand or notice in writing, render an account or pay over 
the moneys and deliver the property of the society in his hands (/). 
lu the event of default, tho trustees or authorised officers of the 
society or branch may sue on the bond or security given by the 
officer, or apply to the county court (wi) or court of summary 

]>. 128, anle. H>*o aho Joyce v. Northumberland Miners' Friendly Society (1888), 

4 T Jj 11 527 (cashier a collector). 

(if) CollectingSocieties and Industrial Assurance Companies Act, 1896 (59 & 60 
Yiot.c. 126), s 8 (h); it is an offence under tho Act if ho holds office (if id.,a. 14 (])(u)), 

(c) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), Sehed. T. (4). See 
Encyclopaedia ot loams and Precedents, Vol. VI.. p. 31. As to rules authorising 
a collector on dismissal or lesumiition to nominate a successor, see Finlay v. 

1 filial Liver Fr lemlhi Socuty (1901), 39 Sc. L. it. ‘23 ; 1 tatty v. Scottish Legal Life 
Assurance Soneti/ (1902), 39 Ho. \>. It. 747. 

t / ) Friendly Societies Act, 1896 (59 ’& *»0 Viet. c 25), s. 9 (4). It is conceived 
that such evidence is icbuttable. As to rebuttal of evidence goneially, see title 
Eviuenok, Vol. XIII., p 435. • 

(g) Tho expression “ officer in receipt or charge of money ” does not include 
a society’s banker (lie flu for a ami IVragge, Kr parte Orford (1852), 1 De G. M. 

& G. 483 ; lie, fl'tsc, Ex parte Whipham (1814), 3 Mont. 14. & Dq Q. 564), 
or cleik (Hr Thnk, Ex parte I'nicldand (1818), thick, 214); but it may includo 
a collector (see EH wood v. Livcrjund Victoria Legal Friendly Society (1880), 42 
L T. 691, where the question was whether the collecting books belonged to 
the collector or to tho society). 

( h) As to tho liability of such sureties, see Madden v. M’Mtlllcn (1860), 13 
I. C Ij. It. 305. 

(i) Societies for guaranteeing tho performance of their duties by officors of 
friendly societies are among those specially authorised by tho Treasury 
(special authority, 31st January, 1878), see p. 125, ante. Tho society may itself 
guarantee its officers (Friendly Societies Act, 1908 (8 Edw. 7, c. 32), s. 1). As 
to how a guarantee policy is construed, see Fifth Liverpool Starr-llowkett Building 
Society v. Travellers Accident Insurance Co. (1893), 9 T. L. E. 221. 

(/) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 64; It. v. Dcrir.i 
(1897), Diprnso and Gammon, 578 (police court conviction for failure to give 
security). For form of bond, see Friendly Societies Act, 1896 (59 & 60 Viet c. 25), 
s. 98 (4); t lid,, Sehed. II., Part IH.; Encyclopaedia of Forms and Piccedcnts, 

Yoi. YJL., p. 78; and generally, us to such security, title Guarantee, pp. 437 
et seq., post. 

(k) John O'0aunt Lodge of Oddfellows v. Bell (1883), Diprose and Gammon, 

67 (couftty court); see Ex. parte /loss (1802), 6 Yes. 802; He Clarice, Ex parte 
Haynes (1844), 3 Mont. D. & Do G 663. As to priority, see p. 162, post. 

(i)’Friendly Societies Act, 1896 (59 & 60 Viet. e. 25), s. 55 (1). 

Im ) In the county court such an application must be by action, commenced 
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jurisdiction, tlie order of either court being final and conclusive («). 
The jurisdiction of the High Couit also is not excluded (»). 

273. The rules of a registered society must provide for the 
removal of officers (jj )* An officer dismissed by resolution of a 
general meeting of a society cannot be reinstated by mandamus (q). 
A secretary of a friendly society, on receiving notice from a com¬ 
petent court of bis removal from office, may not part with the books 
in his custody as office-holder except to the official to whom he is 
directed to deliver them(r). Nor may kn officer of a collecting 
society after dismissal give a list of the members to a rival society («). 

Sect. U.— Trustees. 

274. Every registered society and every registered branch must 
have one or more trustees (/), and their appointment and removal 
must be provided for in the rules (a). Such trustees must be 
appointed bv a resolution of a majority of tlie members present at 
a general meeting of the society or branch and entitled by the rules 
to vote (h). 

A copy of tlie resolution, signed by the trustee and the secretary, 
must be sent to the lcgistrar within fourteen days (<■*). In the case of 
a branch, the copy of the resolution must be sent through an officer 
appointed by tlie central body (d). Failure to give notice is a statu¬ 
tory offence (e), but does not, it seems, invalidate the appointment (y ). 

Neither the secretary nor treasurer of a registered society or 
branch can be a trustee (;/). 

275. Unless the rules otherwise provide, the trustees of a 
registered society or branch are the proper persons to sue or bo 

by plaint aiul summons m the ordinary way (County Court Pules. 1903, 
Onl. 41, rr. 4—10 ; and see title County Courts, Yol. YIIL, p. Go] ; Friendly 
Societies Act, 1896 (59 <5L 60 Yict e. 25), s. S(»). 

(n) Friendly Societies Act, 189(5 (59 & 60 Yiet c. 25). s. 55 (2). See First 
Edinburgh and Lnth 415//, Starr-Bawkelt Building Sandy v. Minim (1883), 11 
]«. (Ct. of Sess.) 5. An officer of a friendly society, entrusted with moneys of 
the society jointly with a non-officer member, is probably not withm the above 
summary remedy (’BeLLtanor Friendly Sun tty (1838), 1 Bcav. 508, a case decided 
on stat. (1*93) 33 Geo. 3, c. 51, s. 8). 

(n) See lie Royal Liver Friendly Soctdy (1887), 35 Oh I). 332. As to 
when costs will only be given on the county couit scale in a High Court action 
bv a society against a tieasuicr and his surety, see lhtxburv v. Harlow, (19011 
2K lb 23, 0. A. L J 

(/>) Fnendly Societies Act, 1896 (59 & 60 Yict. e. 25), s. 9 (3). Sched. I- (1). 
See Ti/lotsm v. Liverpool Victoria Legal Friendly Society {\ 907), 121 E. T. Jo. 211. 

(g) Evans v. Heart of Oak Benefit, Society (1866), 12 Jur. (n h ) 163 ; contra, 
Li. v. Hearts of Oal. Benefit Society (Ti u-tees) (1865), 13 \V. li. 721. As to 
mai damns, generally, f-ee title Ckown Practice, Yol. X , p. 77. 

(r) Glasgow Distrnt of Ancient Order of Foresters v Strteuton (1899), 2 
f. (y:t. of Soss.) i4. 

(s) Liver f: 0 "i Victoria Legal Friend! y Society v. LLoushm (1900\3 F. (Ct. of Sess.) 42. 
(fj Friendly Societies Act, 1896 (59 & GO Yict. c. 25), s. 25 (1). 

(a) I hid , s. 9 (3), Selied. I. (4). See, e.g., Encyclopedia of Forms and 
'recedcuts, Yol. VI . j»j> .M2, 47. 

(h) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 25 (2). 

(ri /hid., s. 25 (3) ; Treasury Regulations, 1897 (16), Forms I and lb. 
There is no feo for registry. 

CO Friondly Societies Act, 1896 (59 <Sr 60 Yict. c. 25), s. 25 (5). 
ie) / hid , s. 84. 

If) See Beelett v. WdlHU (1857). 5 \V. E. 622. 

(g) Friendly Societies Act, 1S9G (59 & 60 Yict, c. 25). s. 25 (1). 
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Bued (/i), and they are liable to be sued for debts incurred by fchp 
society before their appointment (i). Though the trustees are 
nominal plaintiffs, the society is the real litigant, and therefore the 
board of management of the society is entitled to direct any change 
of solicitors (/i). 

Other duties of the trustees are to invest the funds of the 
society (/), hold any land (m) or other property (n) belonging to the 
socioty, give receipts for money secured by mortgage \<>), distribute 
money payable on death of a member intestate (p), and apply for 
an order for amalgamation or transfer (q). 

276. The trustees of a registered society or branch are personally 
liable for moneys actually received by them on account of the society 
or branch, lmt not for any other deficiency that may occur in the 
funds (r). They are liable also for moneys paid away or divided by 
them in accordance with a resolution of the society passed contrary 
to a rule (a). lint trustees who have signed cheques, acting minis- 
tennlly and under the direction of the committee of management, 
are not personally responsible for loss incurred through the mis- 
appli cation by tho committee of the moneys so obtained (a). 
"VUieru trustei s, who have been restrained by injunction from 
dividing cot tain funds of a society, retire, and new trustees are 
appointed, and aie aware of the injunction, the latter are liable to 
attachment for contempt of court if they make the forbidden 
division (/;). 


Hoot. 3. — SWrctary and other Officers. 

277. The rules of a registered society should provide for tho 
appointment and removal of a secretary (c). A secretary is an 
officer (d), but be cannot lie a trustee (c). 


(h) Friendly Societies Act, 1X00(59 & (JO Viet. c. 25), s. 01 (1) Where a 
society or brunch appoints other officers for this, purpose, notice of every such 
appointment, must be given m tho same manner us piovided for trustees, with 
tho neeessurv modifications to -out the facts (Treason, Begututiuns, 1807 (00)). 

p) IMcdt'v. Willdti (1857), b W. 11 0122 
(k) Laskey v. Ruuiz (1908), 21 T. L. ft 100. 

(/) Friendly Societies Act, 1800 (50 & 00 Viet. c. 25), s. *11, tee p. 107, 
post. , 

(m) I bid., ss. 47, 48 ; pee p 100, pod. 

(«) l /nil , p. 40; Pee p. 100, post. 

{</) I bnl, p. 53; see p. 100. }>vst. 

S p) find., s 58; seep. 151, post, 
if) Ibid , S. 70 (4); pen p. 102, pod. 

(r) Ibid , p. 40 (O'). Pen / lull’s (Marquis) Case, [1802] 2 Ch. 100, 108, 

(«) Cox v. Jam's (1882), Dipioso and Gammon, 282 ; Holmes v. Taylor (1880), 
Diproso and Gammon, 285 ; Siolt v. Kiaus (1895), Uiprose and Gammon, 500. 
For lofunding, pop p 157 , post. 

(a) Grimes v. Ilarnson (1850), 26 Beav. 435. In this case the committee were 
ordered to replace the monov, and the trustees, though they had only acted 
ministerially, weio refused their costs. 

(it) Avery v. Andrews (1882), 01 L. J. (CH.) 414 ; soe also title Font EMIT OF 
Cocut, Attachment and Committal, Vol. VII, p. 202. 

-) Sey Encyclopedia of Forms and Precedents, Vol. VP. p. 31. 

I) Friendly Societies Act, 1800 (59 & 00 Viet, c 25), s. 100. * 

c) J bid., s. 25 (4). 
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Among other duties (f), a secretary of a registered society, or of 
a society intending to be registered, muBt sign an application to 
register the society (g), copies of any amendment of rules sent to 
the registrar ( h ), notice of the establishment and application for 
registry of a branch ( i), a certificate of secession of a branch (k), an 
application to transfer stock (l), a receipt discliarging a mortgage (in), 
and a copy of a special resolution for registry (it). 

278. The rules of a registered society t or branch usually provide 
for the appointment of two or more auditors (o), whose duty it is to 
examine and verify the annual return (p). If the rules do not 
provide for the appointment of auditors, the accounts of a registered 
society must be audited by a public auditor (g). 

279. The rules of a registered society must provide for the 
appointment and removal of a treasurer (r). Trustees are ineligible 
fur this office (<?). 

The responsibility of a treasurer for moneys belonging to a society 
which ho has received is that of a bailee, so that if, before paying 
them into the bank, he is robbed by vis major, Ins guarantor would, 
it seems, not be liable (b). 

280. The rules of a registered society must provide for the 
appointment and removal of a committee of management (c). A 
member of such committee is an officer (d). No collector of a col¬ 
lecting society may he a member (e). The dutios of a committee 
of management are, inter alia, to manage the society (/), and to 

( f) Son Eimvlnprodia of Forms and Frooedonts, Yol. VT , p. 33. 

(«/) Frloudly Societies Act, 1890 (00 & t>0 Viet. e. 25), s. 9 (2). 

(//) Ibid., s. l:i (1) 

(i) [bid., s. 18 (1). 

Ik) Ibid., b. 20 (1). * 

(/) Ibid., 8/34(1). 

\m) Jbid., s. 53 (1). 

(«) Ibid., s. 75. * 

{<>) See Encyclopaedia of Forms and Procedenta, Yol. VI., p. 31 ; and p 173, 

(V) Friendly Societies Act, 1890 (59 & 60 Viet. c. 25), 8. 20. As to duties of 
amlitois, seo titlo (Companies, Vol. V., p. 269 
0/) 7 bid., as. 26, 30 , see also p. 173, post. As to the jurisdh turn of tho court 
■whcie proper auditors liavo not been appointed, see Shaw v. Vindicator Lodae of 
Jb'uula (1900), llopoit of Ohio! Itegistiur, 132. 

(r) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 9 (3), Fclied. I. (4)* 
eeo Huber is v. Price (1847), 4 0. B. 231 (case of a void election). For form of 
rules providing for appointment and removal of a treasurer, seo Encyelopeodia 
of conns and Precedents, Vol. VI., pp. 31, 47. As to the duties of a treasurer, 
see ibid., pp. 32, 33, As to officers in receipt or charge of money, see, further 
p. 145, ante. 

(o) Fiiendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 25 (1). As to infunts 
and corporations, son p. 142, ante. 

(b) Walker y. British Guarantee Assoaation (1852), 18 Q. B. 277 : see titlo 
Bailment, Vol. L, p. 531. 

(0 Friendly j Societies Act. 1896 (59 & 60 Viet. o. 25), s. 9 (3), Scbed. I. (4): 
and see Encyclopaedia of Forms and Precodents, Vol. VI., p. 31 
{d) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 106. 

) Collecting Societies and Industrial Assurance Companies Act, 189G 
5. A (i0 Viet. c. 26), s. 8 (a). As to infante, see p. 142, ante. 

(./) bee Encyclopaedia 0 f Forms and Precedents, Vol. VI., p. 32. 
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U? 

• 

prosecute for fraud or misappropriation (y), and their consent to Sect. 3. 
investments is necessary (h). • Secretary 

and other 

--— Officers. 

Part VI.—Membership. 

Sect. 1. — Who may he Members. 

281. No maximum limit is imposed by law on the number of Members, 
members of a friendly society ^); nor are there any statutory con¬ 
ditions regulating the admission of members, except as regards ago. 

Such matters are properly dealt with in the rules of the society (";). 

Honorary members are admissible, but not corporations (k). 

282. The membership of infants is a matter to be provided for i n r;mii 
in the rules, and a rule may be made that a person may be admitted 

as a member from birth ( l ). If the rules of a registered friendly 
society or branch, in force on 1st January, l!X)y, provide for the 
admission as members of persons abovo one year old, the rules aro 
to bo construed as providing for the admission of persons from 
biith (//;). An infant member, if over sixteen years of age, may 
execute all necessary instruments and give all necessary acquit¬ 
tances under the rules. If under that age, he must do these things 
by bis parent or guardian (a). 

283. A rnanied woman may be a member of a friendly Married 
society ( 0 ), and, until the contrary ia shown, her interest in the women, 
society is to bo regarded as her separate property, except where 
shares stand in her name jointl} 7 with that of her husband (jf). 


(g) Friendly Societies Act, 1S96 (59 & G0 Viet. c. 2.)), s. 87 (-1). As to offences 
by u committee of management, see t bid., s. 85, and p. 181, }>od. 

(h) Friendly Societies Act, 18% (59 & 60 Viet. c. 25), s. 44. • 

(») As to tho minimum number of mombors of a registered socioly, m o 

Friendly Societies Act, 1896 (59 & GO Viet. p. 25), e. 9 (1); and pp. 126, 181, unfe. 

(?) I bill., Sched. 1. (2). Seo, eg., Kncyelopiudia of Foims and ^lecodonts, 
Vol. VI., p. 28. 

(A-) Fiiendly Societies Act, 1890 (59 & GO Viet. c. 25), s. 78 (c); and bee title 
Building Societies, Vol III, p. 850. 

(/) Friendly Socioties Act, 1896 (59 & GO Viet. c. 25), s. 3G (1); Friendly 
Societies Act, 1908 (8 Edw. 7, c. 32), s. 2 (1). As to infants behig ineligible as 
oUlcers, see p. 142, ante. 

(m) Friendly Societies Act, 1908 (8 Edw. 7, c. 32), b. 2 (2). 

(n) Friendly Societies Act, 18% (59 & GO Viet. c. 25), s. 36 (2). As to powers 
of infant members of building societies, see title Building Societies, Vol. III., 
p. 350, and as to capacity of infants, generally, see title Infants and Children. 
It has boen held in Scotland that an infant who, under the articles of association 
of an unregistered society, is ineligible for membership, but accepts membership 
and acts as a member, is*liable to the payment of dues incurred by him prim to 
the date of his resignation [Aberdeen Master Masons’ Incorpmation. Ltd. y. Sindh, 
[1908] S. C. 609). 

(o) See Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 8 (1) (a), (b), 
where inference is tnade to tho husbands of members. 

(»>) Manied Women’s Property Act, 1882 (45 & 46 Viet. c. 75), bb 6—9. As 
to investments with husband’s money, see ibid., s. 10 ; and us to deciding 
questions of title between husband and wife, see ibid., s. 17 ; and generally, a^to 
wife% separate property, title Husband and Wife. 
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Sect. 2. —Ilujils of Members. 

284. Members of registered societies and branches are entitled 
to a copy of tho rules for a sum not exceeding Is. {q). They are 
also entitled, without payment, to a copy of tho last annual return 
and of the audited balance sheet (r), and to inspect the books (s). 
A member may retire at any time ( t). 

285. A member, or person claiming through a member (a), of a 
registered friendly society or branch is never entitled to receive 
more than ,£300 by way of gross sum, together with any bonuses 
or additions declaied upon assurances not exceeding that amount^), 
nor, except in the case of societies established before 15th August, 
1850(c), rnoio than X'52 by way of annuity from any one or moro 
of such societies or branches (d), and tlie claimant may be required 
to make a statutory declaration that the total amount to which he 
is entitled does not exceed such sums(c). But this rule does not 
apply where a scheme certified under tlie Workmen’s Compensation 
Acts provides for payment of compensation by a friendly society (J). 

286. The rules of a registered society or branch may provide 
for accumulating at interest for a member’s use any surplus of his 
contributions to the funds of the society or branch which may 
remain after providing for the assurance for which they are paid, 
and for the withdrawal of the accumulations (//). Moneys duo to a 
member of a friendly society and payable subject to nolice of 
withdrawal cannot be attached by garnishee proceedings in the 
county court to satisfy a judgment against such member (h). 

287. Wlieie a member of an umegisterod friendly society, who 
lias been obliged to resign, is qualified ior a pension under the 
rules, and bis right to such pension is, under the rules, to bo deter¬ 
mined by a majority of the. directors, the directors cannot delegate 
their judicial functions to a committee (t). 


Jq) Fiiemlly Societies Act, 1 SI>0 (59 & GO Wt. c. 25). s. 38. 

(ri Ihid., 6. 39. * 

(sj Ibid., a 40, see nl«o p. 174, />'• t. As to penalties if those rights arc 
denied, me unto (/<), p. 17,3, and p.'lNl, post. As to inspection, generally, see 
title Companies, Vol. V., j). o(>,3, note (a). 

U) Finch v. O'dcr, [18901 1 Vh. 409, A. 

(a) A person claiming tl rough u nicinhi i m,iy include a nominee (Friendly 
Societies A(t, 1890 (59 & GO Viet e. 2,3), s. 10G). 

(/.) Hud , H. 41 (1); hi mildly Sot lotio.s Act. 1908 (8 Fdw. 7. e. 02), s 3; and 
compare Clayton v. Oiren (1802), 31 1’eav. 2s,3 

(<•) LkiondP Societies Act, 1890 (59 A (it) Viet o 2.3), s. 101. 

(d) I bid , s 41 (1); Friendly Societies Ad, 1908 (8 L\dw. 7, c. 32), s. 3. As to 
exemption of annuities from income lax, seo p 101, pat; and as to abatement of 
inci 



(59 & GO Viet. c. 25), a. a. too, e.y. 
Encyclopedia of Forms and Precedents, Vol VI., p. 39. 

(h) Cowley v. Taylor (1908), 124 L. T. Jo. 5G9. Aa to attachment of debts 
generally, see t-tlcs Oihtntv Courts, Vol. MIL, pp. 570 tt am,; Execution, 
Vol XIV., pp. 90 rf trip 

(i) Lapointe v. II A ssoriuhon de Bicnfuisunce et de lletraitr d« la Police do Montreal, 
flOOG] A, 0. 535, P. 0. As to expulsion of members without an opportunity of 
defending themadvea, boo Wood v. Woad (1874), L. II. 9 Exeh, 190, 19G. , 
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288. A member may recover out of the fumlg of a friendly 
society damages for a wrong done to him through violation of 
tlm society’s rules by one of the society’s offers (k ); but a 
society, one of the objects of which is to provide medical attend¬ 
ance for sick nmmbors, is not liable for the consequences of the 
neglect of a qualified medical man whose services have been 
secured (1). 

289. Where a pauper or pauper lunatic is entitled to moneys as 
a member of a friendly society, whether registered or not(m), the 
poor law guardians can only claim payment of such moneys if 
(t) there is no wife or other relative dependent on the pauper, 
C-5) the guardians or their relieving officer declare tiio relief to bo 
given on loan and have given due notice of the declaration to the 
secretary or trustees of the friendly society, and t/,1) the lolief 
given is statutory (a). 

Guardians have no such claim whore the rules of a society 
provide that moneys payable to a member cease when he becomes 
an inmate of a workhouse or lunatic asylum (o). 

A board of guardians may grant relief out of the poor ratos to 
any person otherwise entitled to such relief, though ho is in receipt 
of moneys as a member of a friendly society. Jn estimating the 
amount of relief, the guardians may take into consideration the 


(/>■) Wue V. UYif Kilbrule Fi cc Gardeners’ Swirty (1800), 4 Maoph. (Ct. of Soss.) 
1012. 

(/) Fames v. Lincoln Odd fellows' Medual / mtitute (Manrhester Unit//') Friendly 
Sonety (1805), 00 L. T. Jo. 217; eompaie Stioughmr v. Ya*ey (]o79), DipmNe 
ami Gammon, 388, ami stag (1879) 42 & -Hi Viet, c 9, repealed l>y Fiiendlv 
►Societies Act, 1.S87 (50 it 51 Yiet. c. 50). See also Medmal Act, 1858 (21 A 22 
Yict. o. 90), s. 00 ; and compare IhUijer v..St. Rarthohmeu' s llospiLil (Governor*), 
[10093 % fi- 1* 820, O. A. As to neghgolice of medical men, geneially, seo 
titles Medicine and Pharmacy ; Negligence. 

fm) Meithyr Ttnlrtl Guardians v. Cambrian Lodge (18811, 45 J. P 220. * 

(n) Divided Parishes and Poor Law Amendment Aet, 1870 (09 A 10 Yirt. c. 01), 
s. 23, Poor Jjrw Amendment Act, 1879 (12 A 43 Vici. e 12), s. 1 ; Cardiff 
Union Guardians v. Ilanks and AY (Is (1908), 72 J. P. 319 TJ 10 following 
police court or petty sessions cases weie decided in refcionco u> the aho\ 0 
sections, namely : tit Leonard's , Shored th h , Guardians v. Marshall (undated), 
Diprose and Gammon, 340 (necessary uotuo not given); Ah ham Union Gum- 
dians v. Prince of Wales Lodge, Month ester Unity Independent Order of Odd ft limes 
(1877), Diproso und Gammon, 347 ; Miriden Union Guardians v. liroum (1892), 
Diprose and Gammon, 353 ; Dtwsbury Poor Lum Union Guardians v. Thornton 
(1878), Diproso and Gammon, 354; Merthyr Union Guardians v. Phillips (1892), 
Diprose and Gammon, 354, Maalcsjhid Poor Law Guardians v. Kettleshume 
Lodge of Oddfellows (1881), Diproso and Gammon, 358. 

( 0 ) Caistor Union v. Chuver (1891), 50 J. P. 503. As to the claim of guardians 
against moneys pavnblo to a member of a trade union, see Winder tr. 
Kiugstan-uvon- Hull Corpoi ation for the Poor (Governors and Guardians) (1888), 
20 CA. B. I). 412, and title Trade and Trade Unions. For method of 
enforcing payment, see Divided Paushes and Poor Law Amendment Act, 1870 
(39 & 40 Yicfc, c. 01), s. 23 (application to justices at petty sessions), and as to the 
jurisdiction of justices 111 the case of u dispute as to tho title of the pauper and to 
payment, see H. v. Richardson , [ 1891 j 2 Q.. 15. 323 ; and title Poor Law As to 
the enforcement of an order of justices, see R. v. Swindon Just urn (1878), 42 
J. P. 407; R. v. Joyce (1881), 48 J. P. 471. As to courts of petty sessions, 
generally, see title Magistrates. 
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Sect. 2. 
Bights of 
Members. 

Old ape 

pension. 


Notice hefoio 
foifeituie in 
collecting 
society. 


Toiritorial 

Force. 


amount received by him from the society (p), only in so far as 
such sum shall exceed 5s. a week ( q ). 

290. A person is not disqualified for receiving a statutory old 

age pension by habitual failure to work for the maintenance of 

himself and his family, where he has continuously for ten years up 

to attaining the age of sixty, by means of payments to friendly, 

provident, or other societies, made proper provision against old 

age, sickness, infirmity, or want or loss of employment (/•)• 

« 

291. A person insured in a collecting society, however much 
in arrear in paying his contribution, does not incur a forfeiture 
of his benefits until after service upon him of a notice stating the 
amount due and that his benefit will be forfeited in case of non¬ 
payment within a reasonable time, not being loss than fourteen 
days, and default has been made in accordance with that notice (s). 
A forfeiture, however, takes place whero a member of a collecting 
society has to contributo for a certain number of weeks to secure 
a benefit, and bofore the period has olapsed changes his residence, 
makes no further contribution, and then dies after tho expiration 
of the period, though no collector may have called after the change 
of residence (0- 

292. No rule of a friendly society or branch, whether registered 
or unregistered, is valid which compels a member of the Terri¬ 
torial Force, by reason of enrolment or service, to forfeit any 
interest in the societj” or branch, or under which such person is 
fined for absence from any meeting, if such absence is occasioned 
by the discharge of military duty as certified by tho commanding 
officer («). If, however, in the case of societies or branches certified 
before 23rd July, 1855, the rules in force at the time of enrolment 
or service provide that a member shall be deprived of any benefit 
by reason of that enrolment or service, the society or branch may 
clenmnd an increased rate of contribution (not exceeding one- 
tenlh of the ordinary rate) from a member while on foreign 
servicq, or may during such time suspend all claims of the 
member to benefits and of the society to contributions. On 
the return of the member to the United Kingdom he must bo 


( p) Outdoftr Belief (Fiirndh Societies) Act, 1894 (57 & 58 Yict. c. 2.5), s. 1. 

(q) Outdoor Iteliof (Friendly Societies) Act, 1901 (4 Edw. 7, c. 32), s. 1 (2). 

(0 Old Ago Tensions Act, 1908 (8 Edw. 7, c. 40), s. 3 (1) (b); see, further, 

title Poor Law. 


fs) Collecting Societies 
(.59 & 00 Yict. c. 2(5), s. 3. 


and Indu-trial Assurance Companies Act, 1896 
Notice is well sei vod if sent prepaid by post to tho 
16 ; Interpretation Act, 1889 


insured at his last known place of abode {ibid., b. 

(o2 & 53 Yict. o. 63), s. 26; Morgan v. M'Clure, [1899]'2 I. R. 209). See, 


generally, as to service of notice by post, titl 
(0 Tat/lor V. Collins (1882), 46 L. T. 168: 
41 I. L. T. 58. 


title Evidence, Vol. XIII., p.'556. 
see Georjhegan v. Campbell (1907), 


(w) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), a. 43 (1). The section 
applied in terms to militia, volunteers and yeomanry, hut was made applicable 
to the Territorial Force bv an Order in Council of 19th Mai eh, 1908 (Statutory 
ltulor, and Orders, 1908, p. 962), under the Territorial and Reserve Forces Act, 

, 1907 (7 Edw. 7, c. 9), s. 23. As to the Territorial Force, generally, see title 
fit. yal Forces. 
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replaced at onee on the same looting as before ne went abroajJ 
on service (r). 

_ 293. Where a friendly society is subdivided into a central body, 
districts and branches or lodges, on failure of a branch or lod^'e, 
the members are entitled to fall back on tho security ot the district,' 
and if that fails, upon the security of the central body (a). 

Sect. 3. —Payments on Death. 


Sect. 2. 

Rights of 
Members. 

Liability of 
central 
office on 
failure of 
branch. 


Huii-Pect. 1 .—In General. 


294. The moneys payable on the death of a member, in addition Sum payable, 
to sums payable on policies (b), include moneys contributed to, or 
deposited in, the separate loan account (<•), and sums accumulated 

for the use of the member as provided by the Act of 1396 (J). 

295. Policies effected under the Friendly Societies Act, 1875 (<-), when policy 
and, it is conceived, under the Act of 1896 (/), are pm/tri Jacw assignable, 
assignable, unless by statute or tho rules of the society the policy 

is deprived of this ordinary incident of property, at any rate where 
there is no nomination (g). Where there is a nomination, it may 
be that the nominees must ho considered as assigns, under an 
assignment which is revocable only in a particular way, and that 
their position, unless properly revoked, is conclusive as between 
them and the society (/<). 

296. Payment on death made by a registered society or branch Vah.bty of 
to a person appearing to a majority of the trustees to he entitled payment, 
is valid against any demand made upon the trustees, or the society 

or branch, by any other person ( i ). Though the society and Discharge to 
trustoos are discharged if the payment is made in accordance with 80 iet y- 
the provisions of tho Act of 1896, the statute does not confer an 
absolute title on the nominee. A nomination being revocable does 
not operate as a gift (A). * 

297. Except in the case of deaths at sea, by colliery explosion, or rnmf of 
other accident where the body Cannot be found, or where the death < lc:i,ll > 


(w) Fiiemlly Societios Act, 160(5 (59 & GO Viet. c. 20), s. -13 (i>). Ah to 
disputes under s. 43, see p. 162, j>ost. 

(<i) Schofield v. Vauae (1886), 36 W. It. 170, n., C. A. ; see note (o), p. 133, ante. 

(h) As to validity of policies, see Robinson v. Loyal 1‘hilanthtopic Friendly 
Society ( Trustees ) (1903), 119 L. T. Jo. 414, and title INSURANCE. 

(c) See Fncndly Societies Act, 1896 (59 & 60 Yict. c. 25), a. 46, and p. 165, 
post. 

(d) See Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 42, and p. 148, ante. 

(e) 38 & 39 Viet. c. (50. 

(/) 69 & 60 Viet. c. 25. 

fry) Ue Griffin, Gtiffin y. Griffin, [1902] 1 Cli. 135, C. A., overruling on this 
point Caddick v. lhghton (1899), reported [1901] 2 Oh. 476, n.; Re Redvimn, 
IVarton v. Redman, [1901] 2 Oh. 471. 

(A) Re Griffin, Gtiffin v. Griffin, supra, per BoMElt, L.J., at p. 143. This was 
so held by ITiili.imohe, J., m Caddick v. High Ion, supra, as reported (1899), 
68 L. J. (Q. b.) 281, and was left untouched by the Oouit of Appeal m Re 
Griffin, Griffin v, Griffin, supra. 

( i ) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. GO (1); see 
Symington's Executor v. Galashiels Co-apnative Store Co., Ltd. (1894). 21 It. 
(Ot. of 8*w.) 371. 

(k) Riggs v. Lewis (1890), 89 L. T. Jo. 47. As to the nature of gifts, generally? 
see title Guts, pp. 397 et seq., post. 
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Friendly Societies. 

is certified by a coroner to be the subject of a pending inquest or 
inquiry, proper certificates of death must he produced before a 
registered society or branch cati pay out any moneys on account 
of death ( l ). Payment -without production of a certificate is an 
offence (m). 

298. If the total sum nominated, after deducting m-moys payable 
for funeral expenses, exceeds i'80 at the time of the member’s 
death, then before making any payment tlie society or branch must 
require the production of a duly stamped receipt for any legacy or 
succession duty payable, or a letter or certificate from the Commis¬ 
sioners of Inland Kevenuo stating that no such duty is payable (n). 
Similar provisions apply in the case of an intestacy (<>). The 
Commissioners are bound to give such receipt, letter, or certificate, 
as the case may he (p). 

299. When the principal value of the estate, of a person, entitled 
to make a nomination under tho Act of 1 S'M>, exceeds .i‘100, any 
Ruin paid under that Act without probate or letters of administi alien 
is liable to estate duty. Tho trustees of the society or branch may, 
before making any such payment, require a statuloiy declaration by 
the claimant that the principal value of the estate, including the 
sum in question, does not, after deduction of debts and funeral 
expenses, exceed the value of T100 {q). 

Sr a-Siici. 2.— XovnuutioK. 

300. A member aged sixteen yeais or upwards of a registered 
society or branch, other than a benevolent society or working men’s 
club, may dispose by nomination of sums not exceeding .LI 00 payablo 
on his death by the society or branch (r). 

301. The nomination must he m writing (V), or in print (/), 
and signed by the nominator (a), and delivered at oi sent to the 
registered office of the society or branch {)>), or given to its 

(Z) Funnily Societies Act, 1896 (59 &■* 60 Viet, c 25), h 01 ; I.ockctt v. 
J/nn iuglnn (1S92;, Diprose ami O.iiiiiiiun, 000 (payment witlnnitceitdirate — eon- 
vntion). *It will bo noticed that this induction does not apply to uniogistered 
societies. 

(m) Fiiondlv Societies A< t, 1890 (59 & GO Vat c. 2')), s. 81. A certdicato of 
the death of a member oi a iegisteiod lriemlly society or blanch may bo 
obtained at a leduced lee, if application is made m thep.utieubu form prescribed 
by the Act (<Zu7/., s 97 (1)). As to the form, sou ibid., s. 98 (5), and Encyclo¬ 
pedia of Forms and Precedents, Vo] VI , p. 71 

(n) Friendly Societies Act, 189G (59 & GO Viet. c. 25), s. 57 (0). 

(o) Ibid., s. 58 (1). 

( i>) Ibid,, s. 57 (1). See also title Executors and Administrators, 
Vol. XIV., P. 192. 

(*) Friendly Societies Act, 189G (59 & 60 Viet. c. 25), s. 69. See also title 
Executors and Administrators, Vol. XIV., p. 192. As to legacy and succession 
duties, see title Estate and Other Death Duties, Vol. XIII., pp. 11)2 et scg. 

(r) Friendly Societies Act, 1896 (59 & GO Viet, c 25), s. 56 (1). For form o 
nomination, see Encyclopedia of Forms and Precedents, Vol. VI., p. 69. 

(s) Friendly Societies Act, 189G (59 & GO Viet. c. 25), s. 5G (1). 

m See Interpretation Act, 1889 (52 & 53 Viet. c. 68), s. 20. 

(u) Wright v. Darkhyutis Friendly /Society (1890), Diproso and Gammon, 407. 
Pignatuio by maik is insuflieinnt, even if attested by two witnesses (Morion v. 
i'icnrh, [1908] S C. 171). ‘ ‘ 

(bj Fiiendly Societies Act, 1896 (69 & GO Viet. c. 25), s 56 (1). , 
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secretary ( c ), and recorded (d) during the life of the nominator ( e ) ; 
or it must be made in a book kept at the office (/). 

A will may operate as a nomination when the original will is left 
in the custody of the society at the registered offices; mere produc¬ 
tion of the will, or probate thereof, is not sufficient (i/); con¬ 
versely, an invalid nomination, if executed in accordance with the 
"Wills Act, 1837, may operate as a will (/<). 

A nomination by a member of a registered branch delivered at 
or sent to the registered (\fiiee of that branch, or made in a book 
kept at that office, is efiectual, notwithstanding that the money to 
which tho nomination relates, or some part of it, is not payable by 
that branch, but is payable by the society or some other branch (/). 

302. A nomination cannot be made in favour of an officer or 
servant of the society or branch, unless that officer or servant is 
tho husband, wife, father, mother, child, brother, sister, nephew, or 
niece of the nominator (. 7 ). Where the rules of a society specify 
relations who may bo nominated, but do not cxpicssly exclude all 
others, the nominees need not be relations (/.). It is doubtful 
whether a nomination may be made to more than one nominee, 
or whether it must nominate all the moneys standing to the 
credit of a member {(). 

303. A nomination may lie revoked and varied by a document 
under the hand of the nominator, delivered, sent, or made in tho 
same way as a nomination (m). A nomination is not revocable by 
will unless the original will is loft in the custody of the society at 
tlie registered offico ; mere production of tho will or of the probate 


(c) Hughes v. Hauhj (lSS.'i), Ihproso and Gammon, 402 

(</) Ti easuiy Regulations, 1807 (25). Fee for recording not to exceed 3d. 
{ibid ). 

(e) FuMing and Lord v. Rochdale, Equitable Ptuneas Society (1802), 92 L T. Jo. 

431 

(/) Friendly Societies Act, 189G (59 & GO Yict. c. 25), s. 56 (1) , 

(y) Fielding and Lard v. Roehdalt Equitable Pmvcers Sacieti /, supra. \* to 
probate of wills, see title Executors and Administrators, Yol XIV., 
pp 151 ctseq. As to construction of wills, see title Wills. 

fh) Tn the Goods of Baxter, [1903] F. 12 ; and see title Wills. 

(/) Friendly Societies Act, 1908 (8 Edw 7, c. 32), s. 5. 

( j) Friendly Societies Ait, 1890 (59 & GO Viet. c. 25), b. 50 (3). 

Uc) Lavtn v. Hawley (1897), 102 L. T. Jo. 5G0. 

(l) See Report of Chief Registrar, 1886 (74), whole the opinion of.tho law officers 
of the Crown was taken on tlio meaning of a similar section (s. 5) of the I’i evident 
Nominations aud Small Intestacies Act, 1883 (4G & 17 Yict. c. 97), the view of 
Sir Horace Davey, Sir Richard Webster, and Sir Edward Clarke being that tho 
nomination must exhaust the whole sum. Sir C. Russell was of the opposite 
opinion (see also Bennett v. Slater, [1899] 1 Q. B. 45, C. A.). Sir H Davey and 
Sir 0. Russell expressed tho opinion that the nomination might be made in 
favour of sovoral nominees, Sir R. Webster and Sir E. Claiko that it could'he 
made only in favour of a single nominee (seoalso Fielding and Lard v. Rochdale 
Equitable Pioneers Society, supra, whore no comment was made on a nomination 
in favour of seven persons). 

(m) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 56 (4), A variation 
or revocation is effectual, though tho money to which tho nomination 1 elates, 
or some part of it, is not payable by that bianch, hut is payable by the society 
or some other branch (Friendly Societies Act, 1908 (8 Edw. 7, c. 32), s. 5). For 
forms of'revooation or variation, soe Encyclopaedia of Forms and Precedents, 
Yol. YI. p. 69. 
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Fhiendly Societies. 

is not sufficient (n), Marriage of a member of a society or branch 
operates as a revocation of any nomination made prior to it by that 
member (o); but the receipt of a nominee is a valid discharge to 
the society or branch where, in ignorance of a marriage subsequent 
to the nomination, it has paid money to the nominee (p). 

304. On receiving satisfactory proof of the death (q) of n 
nominator, the society or branch is bound to pay to the nominee 
the amount due to the deceased member, not exceeding £100 (r), 
whether the member leaves a will or not. The receipt of a 
nominee over sixteen years of age is valid (a). There is a prima 
fane presumption that the nominee is intended to take benelieially, 
but it is a question depending on evidence, and the executor, and 
presumably the administrator, may in a proper case demand repay¬ 
ment from the nominee(fr), subject to sums expended by the latter 
for doctors’ fees and funeral expenses (c). 

305. Whore a nominator becomes chargeable as a pauper 
lunatic, and dies after moneys have been spent in his relief by the 
guardians, the guardians are not entitled to be recouped out of the 
policy moneys payable by the society, such moneys being payable 
to the nominee (d). 


Sub-Seot. 3. —Payments apart from Nomination. 

306. If a member of a registered society or branch dies testate, 
and without having made a nomination then subsisting, the moneys 
due to him from the society are payable to his executor. 

If he dies intestate, and without making a nomination, two 
courses are open to the society. It may either pay over the 
money to the administrator on letters of administration being taken 
out, or, if the sura does not exceed £100, may without letters of 
administration distribute the sum among such persons as reasonably 
appear to a majority of the trustees to be entitled by law (r), having 
regard to all tho circumstances o‘f the case, to the amount and 
nature of the claim, and the probabilities of the claimants being 


(?<) M’Ktc v. Meikle (1893), 27 I. L. T. 100; Fielding and Lord v. Rochdale 
Equitable Pioneers Society (1892), 92 L. T. Jo. 431; Latin v. Hoivlcy (1897), 102 
L. T. Jo. 500; IleunOt v. Slater, [1899] 1 Q. B. 45, U. A. 

(v) Friendly Societies Act, 1896 (59 & 00 Yict. c. 27), B. 50 (5). 

(р) Ibid., a. CO (2). 

\q) As to proof of death, see Friendly Societies Act, 1890 (59 & 00 Viet. c. 25), 
B. 61. For form of notice of death and application by nominee, see Encyclo¬ 
pedia of Forms and Precedents, Vol. YL, p. 68 ; and for form of application for 
wile's funeral money, see ibid., p. 67. 

lr) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 57 (1). 

{«) d bid., b. 57 (2). 

(5) Ibid., b. 60 (1); Lanin v. Ifmclei/, supra; Biggs v. Lewis (1890), 89 
L. T. Jo. 47. The piesumption seems to be against an executor-nominee taking 
beneficially (He Head, Turner v. Read (1890), 75 L. T. 295). Compare title 
Executors and Administrators, Vol. XIV., pp. 284, 285. 

(с) Hughes v. Puny (1892), 93L. T. Jo. 131. 

(d) Cardiff Vnion Cuardnms v. Banks and Neds (1908), 72 J. P. 319. 

(ej Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 58 (1). TJie powor 
<*of the trustees to adopt the second alternative is discretionary (EscriU v. 
Todmordm Co-operative Society, [1896] 1 Q,, B. 461). » 
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the persons who are entitled (/). Ignorance of a fact which might 
have been ascertained will not justify a Booiety in paying the* 
wrong person, or absolve it from paying the right one (g). In 
ascertaining the persons “ entitled by law,” the society may dis¬ 
pense with strict evidence of title and relationship, but may not 
alter the title or select one out of a number of next of bin as sole 
payee, even with the consent of the majority (h). 

307 . On the death of an illegitimate member, intestate and 
without having made any nomination then subsisting, the trustees 
may pay the sum which might have been nominated to the persons 
who, in the opinion of the majority of the trustees, would have been 
entitled if the member had been legitimate. If there are no such 
persons, the society or branch must deal with the money according 
to the direction of the Treasury (i). 

308 . If a deceased member who was domiciled in the Channel 
Islands or Isle of Man fails to nominate, when entitled so to do, 
the sum payable must be paid to his legal representative according 
to the law of the island of domicil (A). 

309 . "Where according to the rules of an unregistered fi iornlly 
society death allowances are payable to certain specified relatives 
of a deceased member, unless otherwise bequeathed by his will, the 
legal personal representative of a member (king intestato is not 
entitled to the money as assets for the payment of the deceased’s 
debts (/). It w’ould bo otherwise if the deceasod member had 
exercised the power of bequeathing the money (m). 

310 . No society or branch, whether registered or unregistered, 
may insure or pay on the death gf a child any sum of money 
which, added to any amount payable on the death of that child by 
any other society, exceeds, in the case of a child under fivo jcaifc, 
£6, or, in the case of a child under ten years, £10(n). 


(f) Kelson v Iloyal London Friendly Society (lS9li),Diprose and Gammon, 541, 
550. 

{g) Oarrat v. Liverpool Victoria Legal Friendly Sodty (1897), Thproso ami 
Gammon, 551. 

(A) Symington’s Ercrufor v. Galashiels Go-operative Store Co., Ltd. (189-1), 21 
R. (Cl- of Sess.) 371 ; and as to the exoneration of trustees, boo p. 115, ante. 

(t) Friendly Societies Act, 1890 (59 & 60 Viet. c. 25), s. 58 (2). 

\lt) Ibid., s. 105. 

(!) Ashby v. Gvstin (1888), 21 Q. B. D. 401 ; Lie Davies, Davies v. Dams, 
[1K92] 3 Ch. 63 ; see also Harris v. United Kingdom Postal and Telegraph Sort ice 
Jienevolmt Society (1889), 87 L. T. Jo. 272, where the claim of a nominee to 
moneys resulting from a death levy prevailed over that of the adininistratm of 
the deceased member. 

(m) Ashly v. Costui, supra• 

(n) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 62. Fs 62—67 
and 84, ibid., rotating to payments on the death of children, extend to all 
industrial assurance companies (Collecting Soeietios and Industrial Assurance 
Companies Act, 1896 (59 & 60 Yict c. 26), s. 13), and not only to those which 
fall within the latter Act ; see Neivbold Friendly Society v. Lai low, [1893^ 
2 Q. 4t. 128; and as to insurance on lives of infants, see also title Infants and 
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On the death of a child under ten years, payment of the 
insurance money must be made by the society or branch, whether 
registered or unregistered, either to the parent or his personal 
representative, upon production of a proper certificate of death (o). 

Before paying the insurance money, the society or branch, 
whether registered or unregistered, to which a death certificate, not 
purporting to be the first, is produced, must inquire whether any 
and what sums of money have been paid on the same death by any 
other society or branch (_/>). 

The foregoing provisions lespecting payments on the deaths of 
children do not apply to insurances on the lives of children of any 
age where the insurer has an insurable interest in the life of tho 
insured {q). 

Sect. 4.— Liabilities of Members. 

311. Subscriptions by members of registered friendly societies 
are voluntary (r), and such societies cannot sue a member for 
arrears or current subscriptions (s). Sums of money payable by a 
member to a registered cattle insurance society or branch or to 
specially authorised societies or branches designated by the 
Treasury, are regarded as debts, and recoverable as such in the 
county court (a). 

The rules of a society must provide for the consequences of non¬ 
payment of any subscription or fine (b), but such a rulo cannot give 
the society power to sue (c). Fines imposed by rulos may bo 
recovered in a court of summary jurisdiction (<l), but cannot be 
enforced if unreasonable (V). 

CniLUUEN See, further, titles Companies, Yol. Y., pp. (12, r >, 626; Insu¬ 
rance. 

(o) Friendly Societies Act, 1896 (oil & 60 Yict. e. 2 . 1 ), s 63. For form of 
application fur child’s funcial money,, M'ol'liii'yclopredia of Forms and Piecodonts, 
Vol. YL., p 6S. An application for the ceitiilcatc of the death of a child, for the 
purpose of obtaining a sum of money from a society or branch, must state the 
name of tho society or blanch, and tho sum planned. The registiai of deaths puts a 
corresponding statement on the eeitiJuate. and whole mure than one certificate 
is reijuiied numbers them coriM'ditut »v (Friendly Satieties Act, 1896 (.19 A 60 
Yict c. 2b), s. 61; as to fees, seo i bid., s 97). No ceititicate or certificates of 
death may he granted for the payment m tho whole of any sum exceeding £G 
on the death of a child under the veins, or exceeding £10 on the death of a 
child under ton yems [ibid., s. 6.1 ( 1 ) ). Nui may any such cei Lificntn ho granted 
unless tho cause < : f death has been previously ontcml in tho legist or of deaths, 
on the coitifiente of a coroner, or of the doctor m attendance timing the child’s 
last illness, or exropt upon the production of a doctoi’s certificate of tho probable 
cause of death, or of other satisfactory evidence of death [ibid., b. Go ( 2 )). As 
to penalties, see p. 18.1, post 

( p ) Friendly .Societies Act, 1896 (59 & 60 Yict. c. 25), s. 66 . 

( 7 ) Ibid., s. 67. As to msuiahle intom-st, soo Howard v. Refurje Friendly 
Sonet;/ (1886), 54 L. T. 614 (child’s insurable interest in parent’s life), and title 
Insurance. 

(r) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 8 ( 1 ). 

(s) Ibid., b. ‘23 ; see Cockerell v. Aunmpte (1857), 2 0. B. (n. s.) 440; Re Great 
Britain Mutual Life Assurance Society (1880), 16 Ck. D. 246. 

(a) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 31 ( 2 ). 

(b) [bid., s 9 (3), Sohed. I. ( 2 ); see also Encyclopaedia of Forms and 
Precedents, Yol. YL. p. 30. As to expulsion for non-paj meat, see p. 157, post. 

(c) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 23. • 

• (d) / bid , S. 91 (1). 

(0 hooejoy v. Alulke'tt (1877), 46 L. J. (ch.) 630, 0. A. 1 
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312. Whore fclio funds of a society liavo been improperly 
divided among members, the members may be ordered to refund 
the amount received by them (/). " 

Sect. 5. — Tirmi nation and Transfer of Membership. 

313. Where by the rules of a mutual guarantee society notice of 
the withdrawal of any of the members is required, but no par¬ 
ticular form is prescribed, nor is it stated to whom notice is to be 
given, parol notice given by a member to the agent through whom 
the original contract with the society was made is sufficient (</). 

314. Non-payment for a certain period usually, under the 
rules (/<), renders a member liable to expulsion ( i). A person who 
complains that he has been wrongfully expelled from a society may 
appeal to the court for an injunction restraining the society from 
excluding him (/.-), and in a proper case may bo awarded damages (/). 
A dispute whether a member or person aggrieved is entitled to be, 
or continue to be. a member, or to be reinstated as a member, is to 
bo decided in manner directed by the rules (in). 

On the expulsion of a branch from a society, the members of tho 
branch cease to be members of the society (a). 

Where under the rules of a friendly society it is a condition that 
a member should bo, and continue to be, a member of another 
institution, bj' ceasing to belong to the latter institution the member 
automatically ceases to belong to the society, and a resolution 
expelling him cannot be set aside by tho court (o). 

315. A member of, or person insured with, a collecting society 
may not he transferred ip) to any oilier such society without his 
written consent. In the ease of an infant, the written consent, of 
the father or guardian is necessary ^/i. This rule does not apply 
where a statutory amalgamation, transfer of engagements, or con¬ 
version into a company takes place ( i). 

Any attempt to transfer a member of, or insurer in, one 


(/) James v. Ilanott (1882), Ihpioso ami fl.uaraon, 292. 

(q) lie SolI'cnri/ Mutual Guarantee Soculy, Hawthorne's Case (1802), 91 L. J. 
(cu ) 025. 

(h) Friendly Societies Act,, 18',Hi (aa A: tie Vlet. c. 20’, twin'd, l.(2J 

(i) Foe, e.ej., Eneyelojuvdm <>i Forms anil Precedents, Vol. YL.’pp. .20, 46. 

(ft) Palltserx. Dale, [1897] 1 <1. 11. 2,77, 0. A , nppmvmg Prentice v. London 

(1875). L. It. 10 0 P 079 , Wilhs x. Wills, [1892] 2 ti B 22,7. 

(/) 111uex. West Kilbride Free Gardeners' Poach/ [ 1 SOU), 4 Macph. (Ct. of Sess.) 
1012. 

(m) Friendly Societies Act, 190.8 (8 Fdw. 7, c. 82), s. 6. Prior to tho passing 
of tins Act, tho contrary was decided in Pi entire v. London, supra. Soeluithttr, 
as to jurisdiction to expel meinbeis, pp. 170, 177, pest. 

(n) Smith y. Binds ford (1895) 40 Sol Jo 18 

(o) Saryeant v. Jiuiterworth (1907), 22 T. L. It. 450. See furthor, as to 
expulsion, pp. 176, 177, post. 

(p) The word “ tiansfnrml ” is used in the popular, not the legal, sense ( Pearl 
Life Assurance Co. x. Scottish T.et/al Life Asstnanre Society, [1901] 1 K. B 528). 

(<;) Collecting Socioties and Industrial Assurance Companies Act, 1890 
(59 & 60 Yict. o. 26), s. 4 (1) 

(r) I If til., s, 4 (1) (a). See Friendly Societies Act, 1896 (59 A 00 Yict. c. 25),' 
es. 70-y72, and pp. 192 -195, post. 
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collecting society to another society must be notified by the latter 
society to the former within seven days from the application by 
the member for admission ( s). 


Part VII.—Meetings and Special 

Resolutions. 

t 

Sect. 1.— Meetings. 

316. Tho rules of registered societies must provido for tho 
mode of holding meetings (f). 

317. In the case of collecting societies at least one annual 
general meeting is necessary (a). Except where the day, hour, and 
place of an annual or other periodical meeting is fixed by the rules, 
notice of every general meeting, specifying the day, hour, place, 
and object of the meeting, and containing a copy of any amendment 
of a rule intended to bo proposed, must be advertised at least twice 
in two or more local county newspapers, or served upon every 
member at least fourteen days before tho day of the meeting, and 
during those fourteen days a copy of tho notice must bo affixed in 
or outside every office of the society (b). 

A collector of a collecting society is incapable of voting at or 
taking any part in the proceedings of any meeting of the society (r). 

318. The Chief Itegislrar may, with the cousout of the Treasury, 
call a special meeting on the application of one-fifth of the members 
of a registered society (not including a society with branches, except 

($) Collecting Societies and Industrial Assuranco Companies Act, 1890 
(59 & 00 t ict. c. 20), b. 4 ( 2 ) , 1'rm 1 Life Assurance Co. v. Scottish Legal Life 
Assurance Satiety, [1901] 1 Iv. B. 528. Attempts to transfer without consent, 
thid failure to give the requisite notices, are statutory offences (Collecting 
Societies and Industrial Assurance Companies Act, 1890 (59 & 60 Viet. c. 26), 
H 14); see, further, as to offences, p 184, post. Soo also Macintosh v Metcalfe 
(1880 1 , 1 White, 218; Refuge Assurance Co. v. Hannan and M'th/l (1889), 
2 While, 373. 

It) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), Sclied. I. (3). Tho expres¬ 
sion “meeting” includes, where tho mles of n society or branch so allow, a 
meeting of delegates appointed by members (ibid., s. 106). Pules usually 
provide for bidding ordinaly nieotmgs, including the annual general meeting, 
at, fixed datos and at a fixed place, for spocial meetings to be called at any 
time by the direction of the committee or by a requisition from a certain 
number of members, for notu o of special meetings to he given and for forming 
a quorum, for use or non-use of proxies, and appointment, and in case of 
equality, for casting vote of chairman (see Encyclopaedia of Forms and Prece- 
dent*, Yol. VI., pp. 30, 31, 46, 47). For form of requisition for special meeting, 
see And., p. 87, Form 47. See fuither, as to meetings, title Companies, Yol. V., 
pp. 247 et setf. 

(a) Collecting Societies and Industrial Assurance Companies Act, 1896 
(59 & 60 Viet. c. 26), s. 5 ( 1 ). There is no corresponding provision in tho 
Friendly Societies Act, 1896 (59 & 60 Yict. c. 25) 

(h) Collecting Soon ties and Industrial Assurance Com jinnies Act, 1896 
(59 tit 60 Yict. c. 26), s. 5 ( 2 ), (4). See, further, ibid., s. 6 (3), (5), as to contents 
nml publication of such noiice. As to notice generally, Bee title Companies, 
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wifch the consent of the central body (d )), or of 100 il there are Sect. i. 
from 1,000 to 10,000 members, or of 600 where there are more thah Meetings. 
10,000 members (e). - 

The application must be supported by such evidence, showing Evidence in 
good reason for the meeting and absence of malicious motives in support, 
the applicants, as the registrar directs. Notice of the application Notice, 
must also, in accordance witli his direction, be given to tho society (/'); Security for 
and he may require the applicants to give security for the cost of the coats - 
proposed meeting (y). 

The expenses in connection with or preliminary to such special Expenses, 
mooting aro payable at the discretion of the registrar by tho 
applicants, or out of the society’s funds, or by members or oiliceis 
or former members or officers (h). 

The registrar may determine the time and place of the meeting Tune and 
and the matters to he discussed, and the meeting will have all tho P lllcc 
powers of a meeting called under the rules, and may appoint its 
own chairman (i). The chairman of the special meeting must 
send a report of what takes place to the registrar (k). 

319. Where the place of meeting is fixed by the rules, which Place of 
provide for their alteration only at a mooting of the society legally meetl " g- 
convened, rules altered at a meeting held elsewhere are void(f). 

The secretary or other officer of a friendly society served with Who must 
a requisition, duly signed in accordance with the rules, to call a 
meeting for the purpose of altering or rescinding the rules must 
convene the meeting (??;). 

320. Registered societies and branches and their meetings are Privileges of 
exempt from the provisions of tho Unlawful Societies Act, 1799(a), pieties' 1 
and the Seditious Meetings Act, 1817 (o), if tlieir operations aro 
confined to the business provided for by the rules (p); but this 
exemption does not apply if on the request of two justices of the 

peace full information is not given’by such societies or branches 
of their nature, proceedings, and practices ( q). . 

- ------- 

(d) Friendly Societies Act, 1S96 (59 A* 60 Viet. c. 25), a. 76 (7). 

(e) / fill/., 8. 76 (!)• For form of application, eoe Encyclopedia of ltyrms and 
Precedents, Vol. VI., p. 88 ; Treasury .Regulations, 1897 (48), Form AD. The 
fee for culling a special meeting in £ 1, payable in advance (Treasury Regulations, 

1897 (70) }. 

(/) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 76 (2). For lurin 
of atatutoiy declaration in support of such application, see Eiicyelopmdm of 
Forms and Precedents, Yol. VI., p. 89; Tieasury Regulations, 1897 (18), 

Form AE ; and for form of notice, see Treasury Regulations, 1897 (51), Form AU. 

(g) Friendly Societies Act, 1896 (59 & 60 Viet «. 25), s. 76 (6). 

(/i) Ibid., h. 76 (4) ; Friendly Societies Act, 1908(8 Edw. 7, c. 32), s. 7. 

(i) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 76 (6). 

(/l) Treasury Regulations, 1897 (52), Foxm AH; Encyclopaedia of Foijiia 
and Precedents, Vol. VI., p. 90. 

(0 It. v. Tidd Pratt (1865), 6 II. & S. 672. 

(m) R. v. liannatyne (1851), 20 L. J. (Q. B.) 210 ; see R. v. Aid ham and Undid 
Parishes Insurance Society (1851), 2 W. R. 456 (mandamus to officer to com one 
meeting not granted in special circumstances). 

(n) 39 Geo. 3, c. 79. 

(o) 57 Geo. 3, e. 19. 

( p) Friendly Societies Aot, 1896 (59 & 60 Viet. o. 85), s. 32 (1). See till© 

Criminal Law and Procedure, Vol. IX., p. 466. » 

(S) (bid., a. 32 (2). 



Friendly Societies. 


16b 

Shot. 1. 
Meetings. 

Power of 
entry by 
constable. 

Special 

resolutions. 

Definition. 


Registration. 


321. A constable*is not entitled to onter a private room in a 
public-house hired by a friendly society for holding a secret 
meeting, unless he has reasonable ground to suspect actual or 
probable circumstances constituting a violation of the Licensing 
Acts (r). 


Sect. 2 .—Special Resolutions. 

322. Special resolutions are required for certain purposes specified 
in the Act of 18% (s). 

For those purposes a special resolution is a resolution which is 
(1) passed by a majority (t) of not less than three-fourths of such 
members of a registered society (not a branch) entitled under the 
rules to vote, as may bo present in person or by proxy (a) (where 
the rules allow proxies) at any general meeting ot which notice speci¬ 
fying the intention to propose that resolution has duly been given 
according to the rules (b), and (2) confirmed by a majority of such 
members at a subsequent general meeting, of vhich notice has duly 
been given, held not less than fourteen days, nor more than one 
month, from the day of the meeting at winch such resolution was 
first passed (<*). . At any such meeting a declaration by the chairman 
that the resolution lias been carried is conclusive evidence (</). 

A copy of every special resolution for any of the purposes 
mentioned m the Act of 18%, signed by the chairman of the 
meeting ami countersigned by the boeretaiy, must be sent to the 
Central Ol'lico ami registered, and until the copy is registered 
the special resolution is ineffective (c) Failure to send a special 
reflation to the Central Office for registry is an ollence(/). 

323. Whore the rules of a parent society provide that on the 
secession of a branch a special general meeting of that branch 

i 

(r) Jhincun v, Ibirdviy, [1897] 1 0 15. 57a, Lio< ■using (Consolidation) Act, 
1910 (U) Edw. 7 & 1 Goo 5, e. 24), s. 81 ; anil see titlo Tntoxicati\u Liquors. 
A* to entry upon club pienuscs, wo til to L'l.uns, Vol. IV , pp. 4 , 74 — 4 , 57 , 

1 *) ‘79 4 CO \ ict. e. 2<3, ss. 09- 71 (rhimgo of name, amalgamation or transfer 
of engagmenfcs, conveision into a company, as to which, see p. 1 ,‘Jo, ante, and 

pp. 192 , i«:j. J^t). ’ ‘ ' '• 

Uj Ah to powers ot majority to bind minority, see M'Kamy v. Barnsley 
Cm poi ation (1891', 10 T. L. It. OSS, 0. A. J 

{(i) As to the hbimping of pioxics, see Friendly Societmb Act, 1S9G (.19 & GO 
Viet. 0 . 27’;, b.’ SS (d). 

(/n / bid., s. 74 (a). 

' 1 s - 7-1 I h); com paid Companies (Consolidation) Aet. 1908 (8 Edw. 7 
c. 09), f G9 (lopcalmg and re -e ’acting Companies Act, 18G2 (20 & 2G Ymt. c. 89b 
s._ 01, which is substantially the sumo as the Eriendly Societies Act, 189(1 
(Ot; 4 GO Viet. c. 20), s. 74), und tho eases on that beetion; see also title Com- 
I’^NUEo, Vol. V., p. 20‘t. 

Ul, Eiiondly Societies Act, 189G (09 & GO Viet. c. 20), s. 74 ; beo titlo Coit- 
J’AMES, \ ol. V., ji. 2G0. 

(e) Friendly Soueties Act, 189G (09 & GO Viet. c. 20), a. 70. The foe for 
1 ogrstration is 10s (iWuiy Uogulations, 1897 (70)). liegistration is effected 
by writing at tho loot oft ho copy the word “registered,” ami affixing tho boal 
or stainp of the ( entr a! Office (TroabUiy Itegulations, 1897 (4G)). As to renstra- 
tmn ui special resolutions passed by societies registered us doing business 
exclusively m fecutlaud or Ireland, sco Treasury Regulations, 1897 (47). 

■ hM Tnendlv Societies Act 189G (59 & 60 Viet. c. 25), s. 84 (penalty, fine 
no. more than £5 (ibid., s. 89)); see, further, as to offences, p 184, post. 3 
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must be held, and direct that the assent of Ihree-fourths of the. 
members must be obtained, the assent of tho parent society to the* 
meeting is not necessary, but the majority of tho branch members, 
and also the majority at the special meeting, must assent to the 
secession (g ). 


Part VIII.—Privileges of Registered 
Societies^). 

Sect. 3 .—Exemption from Stamp Duties, Income Tax etc. 

324. Stamp duty is not chargeable upon any of tho following 
documents (j), namely : (1) a draft (/c), order, or receipt given by or to 
a registered socioty or branch in respect of money payable by virtue 
of its rules or of the Act of 181)0 ; (2) a letter or power of attorney 
grunted by any person as trustee for the transfer of any money 
of a registered society or branch invested in his name in the public 
funds ; (3) a bond given to or on account of a registered society 
or branch, or bj the treasurer or other officer theieof (l), and (4) a 
policy of insurance or appointment or revocation of appointment 
of agent or other document required or authoiiscd by the Act of 
1890, or by tho rules of a registered society or branch (m). 

A mortgage or transfer of mortgage made to a friendly society 
i8 not, howover, exempt from stamp duty, although the societv is 
empowered by its rules to invest on moi Igagc (n), nor, probably, 
is a receipt for rent given by a society when in possession as 
mortgagee (o). 

325. The stock, dividends, or interest of any registered friendly 
society, restricted by Act of Parliament or by its rules from assuring 
to any person any gross sum exceeding .£800 or an annuity of AT>2, 
are exempt from duties chargeable under Scliedulo (J of the Income 
Tax Act, 1842 (p). In the case of property belonging to a Society, 
which is invested in public securities in the Bank of England, to 
secure exemption the ownership must be proved by a trustee, 

f</) Re Sheffield O'dcr <;f Druids Society (1892), 56 J. 3*. 613. 

(A) See note (a), p. 123, aide, for list of the advantages a registered has over 
an unregistered society. 

(i) Friendly Societies' Act, 1896 (59 & 60 Viet, c 251, s. 33 

(7v) Eg., a chequo (lrawu by the society on its hanker (Oihcial Circular, 
November 10th, 1891, Alpe, Law of Stamp Duties, 11th od., p. 268 1 - As to 
stamps, generally, seo title Revenue. • 

(/) E.'/ , a bond for the production of a box containing the subscriptions of a 
society (Carter v. Rond (1803), 4 Esp 253). 

(in) Eg., a statutory receipt vacating a mortgage under the Friendly Societies 
Act, 1896 (59 & 60 Viet. o. 25), s. 53(1); see title Building Societies, Vol. III., 
p. 372, and, geneinlly, titles MoirioAUE ; Revenue. 

St) Re Rot,a! Liver Friendly Six. i'ti/ (1870), D. R. 5 Exch. 78 ; Ren Walker v. 
Giles (1848), 6 C. B. 662, a case decided on the language of stat. (1829) 10 
Ueo. 4, c. $6, s. 37. 

(o) A.-G. v. Phillips (1871), 24 L. T. 832. 

(p) 5»& 6 Viet. c. 35. 
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^ « 

treasurer, or member of the society before the Commissioners for 

Special Purposes ( q ). 

Legally established friendly societies entitled to exemption under 
the Income Tax Act, 1842 (r), are also entitled to exemption in 
respect of their stocks, dividends, and interest, ard other profits 
and gains chargeable respectively under Schedules 0 and J) of the 
Income Tax Act, 1853 («). and to the like allowances in respect of 
any charge under Schedule A, to be made on the lands belonging 
to the society as are granted to collegos 'and other properties ( t ). 

4 

326. The property of registered societies is exempt from the 
duty imposed on the annual value, income, or prolits cf all real and 
personal property which belongs to or is vested in any body cor¬ 
porate or uniucorpoiato (u). 

327. The foe simple of, or any interest in, any land held by a 
registered society is in certain circumstances exempt from reversion 
duty, undeveloped land duty, and increment value duty (r). 

Sect. 2.— Pnot ity over Creditors of Officer. 

328. Upon the death of an officer of a registered society or 
branch having in his possession by vii tue of his office money or 
property belonging to the society or branch, his heirs or personal 
representatives, as the case may he, must, upon the demand in 
writing of the trustees of the society or branch, or of any person 
authorised to make the demand, pay the money and deliver over 
the property to the trustees in preference to any other debt or 
claim against the officer’s estate (/c). 

329. A legistered society or branch has a similar priority against 
other creditors, (I) in the event of the bankruptcy of an olheer or of 

{if) Income Tax Act, 1S12 (3 A 0 Viet. c. 30), s. SS, Nthed. (1 (1), tho 
exemption granted by this Act applies to any friendly society legally established 
under any statute relating to friendly societies (Financo (1909-10) Act, 1910 
(10 J'klw. 7, c S), s. 70). See geimially, as to those commissioners mid an to 
abatement of meomo tax, title Income Tax As to tho exemption from 
ratos of societies established under the special authorities of i>th July, 187S, 
and 3rd October, 1879, sco unto (6), p. 123, ante, and title Literary and 
Scientific Institutions. 

(r) 5 & 6 Viet. e. 35. 

(*) 16 & 17 Viet. c. 31, s. 19. 

(0 ltevenuo Act, 1889 (52 A 53 Yict. c. 42), s. 12. As to a friendly society 
which claims exemption owing to its income not exceeding £ lot), being also 
entitlod to claim exemption from land tax on land held by it as mortgagee in 
possession, see Finance Act, 189S (60 & 61 Viet. c. 10), s. 12. See also titlo 
Charities, Vol. IV p. 208. 

(a) Customs and Inland lie venue Act, 1885 (48 & 49 Viet. c. 51), 8. 11 (4). 
As To principles of assessment, see lie Surrey County Cricket Club, [1901] 2 K. 11. 
400. As to exemption of unregistered societies, see Glasgow Tailors’ Incorporation 
v. Inland Revenue ( ’ommitsioners (1887), 24 Sc. L. li. 516; lie Linen and 
Woollen Drapers etc . Institution (1887), 58 L. T. 949; title Charities, Vol. IV., 
pp. 207, 208. 

00 Finance (1909-10) Act, 1910 (10 Edw. 7, e 8), s. 37. See, further, title 
Revenue. 

(to) Friendly Societies Act, 1896 (59 & 60 Viet c. 25), s. 35. “Demand in 
writing ” would cover a writ or summons (soo Jbiolom v. Get king *(1863), 32 
* Bo.iv. 322 (service of lull in Chancery). See also title Executors and 
Administrators, Vol XIV., p. 250. * 
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the liquidation of his affairs by arrangement, and (2) in the event 
of an execution, attachment, ol* other process against an officer or 
his property, the sheriff or other person executing the process in 
such circumstances being bound to hand over tho property taken 
in execution ( x). 

330. A statutory enactment giving preference j s construed 
strictly as it is against common right (u). 

It is doubtful whether the preferential right of friendly sociolies 
would prevail against the Crown (J>). Where the treasurer of a 
friendly society to which he owes money becomes bankrupt, and 
his landlord distrains for rent, tho landlord, as between himself 
and the society, may retain the proceeds of the distress (r). 

Neglect to obtain fiom the treasurer tho protection of a bond 
or other security required by statute (it) or the rules of Cm society 
deprives the society of its claim to priority (c); but a society does 
not lose its priority by reason of the bankrupt officer being 
beneficially interested in the property of the society (/), or by being 
negligent in examining its accounts (y). 

331. Tho preferential right of friendly societies is not applicable 
except in the case of properly constituted officers (/<). It does not 
apply in the case of a society’s bankers (i), even though appointed 
under the rules (/r), or to inonnyB lent, by the consent of a society 
upon a promissory note carrying interest, to a person who 
practically acts as treasurer, though not appointed ( l ). The 


( r\ Friendly Societies Act, 1890 (59 & GO Viet c 251, h. 35, Re Woodliff'e, 
Et paite Ray (1830), 3 Dcac 537 ; Shakesprre Loth if Mam hr^trr Unity Independent 
Ordei of Oddfellows (Trustees) v Graham (1877), lhpioso and Gammon, 85 ; Loyal 
Agincourl Lodge, Alum hester Unify Independent Outer of Oddfellows ( Trustees ) v. 
Woods (1877), Bipioso and Gammon, 84 (county court) ; and Run titles 1>ANK- 
KUl’TCY AND INMILVKNCY, Vol IT., p 25, BfrlLniNO SoclKTlKS, Yol III,]). 340; 
and as to execution generally, see title Fxeouiion, Vol XLV , pp. 1 et sey. t 

(a) lie dardute , Ex parte Fleet (1S50J, 4 J >o G. & Sm. 52 ; lie Aheulem (189G), 
13 T. L. It. 7. 

( 'l >) Ex parte Amicable Korn ty of 1. ant aster (1801), G Ves 98. 

(c) He Thomas (187G), I Uprose arnl Gammon, p. G4 • 

(d) Friendly Societies Act, 1890 (59 & GO Viet. c. 25), s. 54. 

(e) Et paite Ross (1802), G Yes. 802, John O'Gaunt Lodge, of Oddfellows v. 

Jlell (1883), Uiproso ami Gammon, G7 (county court); He Olarke, Ex partt 
Haynes (1844), 3 Mont. D. & T)o G. GG3. , 

( f) Re Clarhrm, Ex parte Urowley (1837), 2 Deac. 555. 

(g) Absalom v. Gethutg (1803), 32 lieav. 322; Moors v. Marriott (1878), 7 
Oh. 1). 543 (building society); eco Re Baker, Ex parte Burge (1841), 1 Mont. 
J). & De G. 510; Be Welch, Ex parte Oddfellows' Satiety ( Trustees ) (1894), G3 
L. J. (Q. b ) 524, per Wright, J., at p. 52G. 

(A) Re Thick, Ex parte Iluckland (1818), Buck, 214 ; Re Aberdetn, supra. For 
definition of officers, Bee Friendly Societies Act, 189G (69 & 00 Yict. C. 25), 
r. 100 , and note (1), p. 142 ,ante, see also title Bankruptcy and Insolvency, 


Vol. IT 



( fe ) Re Clarke, Ex parte Harris (1845), Be G. 162. 

1) Ex parte Ross (1802), 6 Yes. 802 ; Ex parte Ashley, Ex parte Uorser (1801), 
Ten. 441; gee Et parte Stamford Friendly Society (1808), 14 Vcs. 280; lie' 


o von. i j ctuhj ' v - J v- 

Shatioek, Ex parte Long Ashton Junior Friendly Society (1861), b L. T. 370. 
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right applies even where the officer has been removed from office 
before the date of his bankruptcy (to). 

Where the defaulting officer is in partnership with another 
person, and both become bankrupt, the society is entitled to 
preference only out of the separate estate of the officer (n). 

Sect. 8 . —Exemption from Assurance Companies Act, 1909. 

332. The Assurance Companies Act, 1909(e), does not apply to 
registered friendly societies (p). The Board of Trade may, on the 
application of an uni egistered friendly society, and after consulta¬ 
tion with the Chief Begistrar of Friendly Societies, confer a similar 
exemption on such society ( q ). 


Part IX.—Property and Funds. 

Sect. 1 .—Borrowing and Lending, 

Sub-Sect. 1.— Bor? owing. 

333. A registered society not specially authorised has apparently 
no power to borrow except upon mortgage of its real and leasehold 
estates (r). Power to mortgage must be contained in the rules ; but 
a mortgagee is not bound to inquire as to the authority (s), and if 
money lias been boirowed and applied for the benefit of a society, 
the debt cannot be repudiated for lack of formality m the security (a). 

334. Money may in pursuance of rules be burrowed from 
mombeis or from other persons by any registered society specially 

(m) Re Eilheclf, Ex parte Good Intent Ledge, No. 987, <f the (hand United 
Order of Odd Eel lows ( Ti ustees), [ 1910] 1 K. B 180, following lie Miller, Ex parte 
Official fteceiret , [1893J 1 Q. 1>. 827, U. A.* In lie Ed beck, Lx j>arte Good Intent 
Lodge, No. 987, of the Grand United Order of Odd Fellows (Trustees), supra, the 
banknipicy supervened after the debtor had ceased to bo, and in lie Mitltr, Ex 
parte Of dial Denver, supra, while the debtor was still, an officer of tho 
society. Sec also lie Batson, Ex parte Jhddill (18-12), 3 Mont. D. & Do 0. 80. 
A society is entitled to prefeu-ntial payment out of tho estate of a bankrupt 
treasurer, whoso assets consist only of stock m trade and furniture, not 
specifically belonging to tho society (lie Atkins, Ex parte Edmonds ( 1882), 51 
L. J. (oil.) 406), 

(») lie Ashleg, Ex parte A jgiach (1810), 1 Mont. D. & Do G. 83. Asto liability 
of partner’s separate estate, generally, see title Partnership. 

(o) 9 Edw. 7, c. 49; see title Companies. Vol. V., pp. 620, 628. As to tho 
effect of the Act on policies issued by collecting societies, see title Companies, 
V«l. V., p. 626. 

(p) Assurance Companies Act, 1909 (9 Edw. 7, c. 49), s. 1. 

(?) Ibid., s. 35. 

r) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 47 (1). The power 
to mortgage conferred by this sub-section implies, it seems, a power to 
borrow. Probably a covenant binding the society may bo contained in the 
mortgage, see Wenlock {Baroness) v. Diver Dee Co. (1883), 36 Oh. D. 675, n., 
681, n., O. A. As to mortgage generally, see title Mortgage. 

(s) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 47 (I). • 

* («) Pare v. Clegg (1861), 29 Beav. 589 ; see also Jones v li ’oollams (1822), 1 
* • & Ry. (K. B.) 393. • 
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authorised, having for its object the creation of funds to be lent 
to members or for their benefit, and having in its rules pro¬ 
visions that (1) no part of its funds shall bn divided anion" the 
members, and (21 all money lent to members shall be applied to 
such purpose as the society or its committee may appiove (5). 

Sub-Sect. 2.—lending. 

335. Apart from slatulpry authority, the trustees of (l friendly 
society have no authority to lend the money of the society (<•). 

336. A registered society, when so authorised by its rules, has 
power to create a separate loan fund by receiving conti’ibuf ions or 
deposits from its members (d). 

No member of a registered society may have an internet in the 
loan fund exceeding £200 (c); nor may a registered society hold at 
any one time on deposit from its members any money beyond the 
amount fixed by tlie rules, which amount must not exceed two-thirds 
of the total sums owing to the society by the members who have 
borrowed from the loan fuud(/ ). 

A registered society, hut not a branch, may make loans to 
members out of the loan fund, but not out of mone\s contributed 
for the other purposes of the society. Such loans may be nmdo on 
the personal security of members with or without sureties, and to 
the amount provided by the rules; but no loan may be made 
which, together with any money owing by a member to the society, 
exceeds £50 (//). 

337. A loan may be made by a registered society, and, if the 

rules permit, by a registered branch, to an assured member of at 
least one full year’s standing on the written security of himself and 
two satisfactory sureties. The amount lent must not exceed one 
half of the amount for which the life of the member is assured. 
The amount advamed, with interest, may be deduc ed from the 
sum assured, without prejudice in the meantime to the operation of 
the security (/<)■ . 

338. A loan on personal security (<) to a person who is not a 
member of the society is not illegal in the sense that moneys 
lent on personal security are irrecoverable, but it \s a breach 


(h) Societies’ Borrowing 1 Powers Act, 1898 (81 <£' 62 Viet, c l'»). Under 
Treasury An thoiity (16tli May, 1876), loan societies may be established “to 
create funds by monthly or other subscriptions to be lent out to or invested 
for the members of a society or for their benefit, pursuant to the Friendly 
Societies Acts.” See Friendly Societies Act, 1896 (59 & 60 Viet- c. 25), s. 8 (5); 
and titlo Loan Societies. 

(.") Re Cohm.au, Colt man v. Colt man (18S1), 19 Oh. 1). 61, 0 A., per JJitETT, 
L.J., at p. 70. 

(d) Friendly Societies Act, 1896 (59 & 60 Viet o. 25), s. 46. For form of rules 
regulating loan funds, see Encyclopaedia of Forms and Precedents, Vol VI., 
pill «>8, 39. Compare the power to borrow for a like purpose, p. 164, ante. 

(e) Friendly Societies Act, 1896 (59 (Sr 60 ^ict. c. 25), s. 46 (b). 

(/) Ibid., s. 46(d). 

(</) I bi(l., s. 46 (a), (c). 

(A) Ibid., s. 45. Such a loan would, apparently, not require one or other of 
the consents mentioned as regards investments in i bid., s. 44 ; see p. 167, post. 

(t) I.c., on the security of an individual. 
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Friendly Societies. 

of trust (k) ; and the trustees and the society are liable to penalties 
for making or sanctioning such investment (/). 

339. A registered society may invest on mortgage (m). 

Upon the registration at the Land Iiegistry of a charge in favour 
of a friendly society or branch, the instrument of charge may, if it 
is so desired, be delivered to it after registration upon delivery 
at the Land Registry of a copy verified as correct by the 
secretary. The copy is admissible for • all pm poses as sufficient 
evidence of the contents and execution, and need not be stamped, 
but it must be filed in the Land Registry (»). In such a case the 
instrument of charge must bo indorsed with a certificate of registra¬ 
tion, and the instrument so indorsed is then treated for all 
purposes as the certificate of charge. It must be indorsed with 
notes of transfers, part discharges, and other dealings, and when 
the charge is wholly discharged must be delivered up, cancelled, 
and iclained in the Land Registry (o). 

340. On payment of monovs secured to a registered society or 
hi and) by moi tgage (}>), no reconveyance or surrender is necessary, 
if a receipt in the statutory form (q) is indorsed on or annexed to the 
moi tgago or other assurance (i ). The receipt, which must bo under 
the hands of the trustees, and counter-signed by the secretary, 
operates like a reconveyance to revest the legal estate in the person 
for the tune being entitled to the equity of redemption ( h ). 

341. Where the mortgage or oilier assurance is legistered under 
any Act for the registration or record of deeds or titles, the record¬ 
ing officer must, on production of the statutory receipt, verified by 
oath, enter satisfaction of the mortgage or charge on the register, 
and grant a certificate, either upon the mortgage or assurance, or 
separately, to the like effect (i)p The certificate will ho received as 

•(4) lie ('oilman, Cullman v. Coliman (1881), 19 Oh. I). 64, 0. A. ; sec title 
Building Societies, Vol. III., p. 361. • 

U) Friendly Societies Act, 1896(59 & (10 Yict. c. 25), ss 81, 87; Ludlow v. 
Ih/luner (1881), Diproae and Uainmon, 123 (police court.). See as to invest¬ 
ments authorised, p. 1 (17, post. 

(m) See note (o), p. 168, post. Such a mortgage is not exempt fiom stump 
duty : see p. 161, ante. 

(v) Lund Transfer Rules, 1903, r. 121. As to registoiod charges generally, 
fi<'o titlo Mortgage ; as to registration of title, generally, Bee title Real 
I’ jiorKRTV and Chattels Beal. 

(o) Land Tiansfer Rules, 1903, r. 122 

( p) For fonm of mortgage to a friendly society, see Encyclopaedia of Forma 
and Precedents, Yol. XVI., p. 271. 

{</) For form of statutory receipt, Bee ibid., Yol. YI., p. 91, and Friendly 
Societies Act, 1896 (59 & 60 Viet. c. 25), s. 98 (4), Soiled. II., Pait III. As to the 
importance of adhering literally to the statutory form, see Thomas v. Kelly 
(1888), 13 App. Cas. 506, 519. 

(rj Friendly Societies Act, 1896 (59 & GO Viet. c. 25), s. 53 (1). The similar 
section in the Building Societies Act, 1874 (37 & 38 Yict. c. 42), s, 42, has been 
construed by the comts on several occasions, and no doubt such decisions would 
apply to this sub-section. For casoB, see title Building Societies, Vol. III., 
pp. 370, 371. 

(a) Friendly Societies Act, 1896 (69 & 60 Viet. o. 25), s. 63 (1); Carlisle 
mBanking Co. v. Thomjison (1884), 28 Ch. D. 398. As to discharge of tnortgago 
securities, generally, see title Mohtgage. 

l() Proudly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 63 (2). The "fee for 
entry and certificate iR 2s. 6d. (ibid., s. 63 (4) ). 
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evidence in all courts and proceedings without further proof (a). 
In the case of land registered under the Land Transfer Act, 
1875 ( b ), an instrument of discharge in the oilicial form, under the 
hands and seals of the trustees or other pi'oper officers of the society 
and attested by the secretary, has, however, the same effect in 
vacating the mortgage or charge and in vesting the estate and 
otherwise as a receipt indorsed on the mortgage or charge (c). 

If a mortgage to a registered society or branch t'ornprising 
copyholds or lands of customary tenure has been entered upon the 
court rolls, the steward of the manor or keeper of the register must, 
on production of the statutory receipt verilied by oath, make an 
entry and grant a certificate to the like effect as is before mentioned 
with regard to registered mortgages (d). The certificate is in like 
manner evidonce without further proof (e). 

342. If a friendly society, being mortgagee, and a< ting by its 
investment committee, in exercise of its power of sale, sells to a 
member of that committee, the onus of proof as to the fairness of 
the transaction rests on the purchaser (/). 

343. A society rogisteied under the Act of 18% is exempt trom 
registration as a “money-lender ”(//). 

Sect. 2.— Investments. 

344. The rules of a registered society must provide for the 
investment of its funds (/;). The trustees of a logistered society or 
branch may, with the consent of the committee or of a majority of 
the members present and entitled to vote in general meeting, invest 
the whole or a part of the funds of the society or branch in any of 
the following ways (i) :— 

(1) In the Post Office Savings Bank or in any savings hank- 
certified under the Trustee Savings Punks Act, 1868 (L)\ (2) in tlxi 
public funds ; (8) with the National l>cbt Commissioners, in accord¬ 
ance with tire provisions of the Act of 1896(f); (4) in the purchase 


(o') Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), 8. 53 (3). 

(b) 38 A- 39‘Vict. c 87. 

<c) Land Tiunsfor Rules, 1903, r .167. See Encyclopaedia of Farms and Pre¬ 
cedents, Vol. XL, p. 416. 

(d) Fi iondly Societies Act, 1896 (59 & 60 Viet. c. 25), a. 53 (2). Tlio foo lor 
entry and certificate is 2*. 6 d. {ibid., «. 53 (S) ). As to mortgages of copyholds, 
gcnoiallv, see titles (’ofyiiolph, Vol. VIII., p 93; Mortgage. 

(e) Friendly Societies Act, 1896 (59 & 60 viot. o. 25), s. 53 (3). 

(/') Hod-ion v. Deans, [1903] 2 Oh. 647. See further as to sales and pur¬ 
chasers by societies, being mortgagees, title Building Societies, Vol. Ill , 
pp. 368, 370. 

f g) I.e,, under the Money-lenders Act, 1900 (63 & 64 Viet. o. 51), s. 6 (b), as 
to which see title Money and Money-Lending. 

(A) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), Sohed, T. (5). For form 
of rule regulating investments, see Encyclopaedia of Forms and 1’rt t odenls, 
Vol. VI., pp. 37, 38. 

(t) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 44 (1). As to loans, 
see p. 165, ante. 

(/.■) 26 & 27 Viet. c. 87, bb. 33—35; see title Bankers and Banking, Vol, I., 
pp. 57o et seq. 

(f) 59 & 60 Viet. c. 25, s. 52 ; and see p. 168, post. 
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of land, or in the erection or alteration of offices or other 
buildings thereon ( m ); ( 5 ) upon any other security expressly 
directed by the rules, other than personal security, except such 
loans to members as are authorised by the Act of 1896(h); and ( 6 ) 
in any authorised trustee investment («). 

345. The rules of a society and of its branches may provide for 
the investment of funds of the society by a branch, and of funds of 
a branch by the society or another branch, and tho consent to such 
investment must be that of the body by which the investment is 
made ( 2 ?). 

346. Any sum of money not less than .€50 declared to belong 
exclusively to a society or branch may be paid to the account of the 
National bold Commissioners at the Bank of England or the Bank of 
Ireland ( 5 ). Moneys paid in upon a false declaration are liable to 
forfeiture, and to be transferred to the sinking fund (»•). The 
interest on moneys so invested varies from ill 11s. oil. to .€2 15s. 
pci cent., accoulmg to tho dates of ( 1 ) legal establishment of the 
society or branch, (2) first investment, and (3) the assurance 
from which the money arises (s). A society or branch which has 
funds so invested at a rate higher than £2 15s. per cent, may 
retain at tlmt rate only so much of its funds as arises from assur¬ 
ances made before the date applicable to that rate, after deducting 
all benefit payments and management expenses incurred on 
account of those assurances (t) : funds not entitled to be retained 
at a rate higher than £2 15a. per cent, must be either withdrawn 
or tiansferred to the lowest rat.e (a), and the Commissioners have 
power, when all the members of a society or branch assured bofore 
15th August, 1850, have died or ceased to be members, to transfer 
the investments of that society or branch to the lowest rate (b). 

If a society or branch withdraws any money invested with the 
Commissioners, it is not entitled, without their consent, to make a 
further deposit (c). • 

A society or branch must furnish, wlion required, returns of the 
funds deposited and the assurances to which those funds relate (</). 

w) Friendly Societies Aot, 1896 (59 & 60 Yict. c. 25), s. 47 ( 1 ). 

71 ) Ibid., S3. 45, 46 ; and see p. 165, ante. As to a loan on personal security 
to a non-member, see ]>. 165, ante. As to the meaning of security, see lie liuyner, 
lUujnrr v. liayner, N 904] 1 C’h. 176, 189, 0. A. 

(•’) Friendly Societies Act, 1908 (8 Edw. 7, c. 32), s. 4. As to what aro 
authorised trustee securities, seo title Trusts and Trustees ; and as to invest¬ 
ment on mortgage, see p. 166, ante. 

{)>) Friendly Societies Act, 1S96(59 & 60 Viet. c. 25), s. 44 (2). 

(</) 1 bul., s ,52 ( 1 ), ( 2 ). The provisions of the Trustee Savings Banks Act, 
1563 (26 & 27 Vice. c. 87), as to receipts, certificates, and orders apply (Friendly 
Socioties Act, 1896 (59 & 60 Viet. c. 25), s. 52 ( 1 ) ); see Trustoo Savings Banks 
Act, 1863 (26 & 27 Viet. c. 87), bs. 21 , 22, 24—28, and title Bankers and 
Banking, Vol. I., pp. 576—578. 

a Friendly Societies Act, 1896 (59 ft 60 Viet. c. 25), s. 52 (3): Savings 
s Act, 1891 (54 ft 55 Viet. c. 21 ), s. 12 . 

(s) Friendly Societies Act, 1896 (59 & GO Viet. c. 25), b. 52 (5). 

(0 Ibid., 6. 52 ( 8 ). 

(a) I lid. 

'hj 1 lid., 8 . 52 (9). 

(0 / bid., b. 52 ( 6 ). 

(d) 1 bid., s. 52 (7). 



Part TX.—Property and Funds. 


347. A registered friendly society may have deposits in more 
than one savings bank in the United Kingdom, and deposits stand¬ 
ing to more than one account in the same savings hunk (<>). 

Sect. 3 .—Power to h(>Id Land. 

348. Where the rules so provide, a registered society or 
branch (/) may (1) hold, purchase, or take ou lease, in the names of 
the trustees of the society or branch, land of any tenure, and am- 
interest in land (t/); (2) self, exchange, mortgage, lease, or build upon 
that land, with power to alter and pull down buildings and again 
rebuild (h). Purchasers, assignees, mortgagees, or tenants are not 
bound to inquire as to the authority for any sale, exchange, moit- 
gage, or lease by the trustees, ami the receipt of the trustees is a 
discharge for all sums of money arising from or in connection with 
any such transaction (i). Benevolent societies may not hold land 
exceeding one acre (A). 

349. Whore a registered society or branch is entitled to copy- 
holds or customary freeholds, either absolutely or by way of 
mortgage, it may require the bud of the manor to admit as tenants 
at least three trustees of the society or branch, on payment of the 
lines payable on the admission of a single tenant {!). 

Shot. 4.— Vesting, Devolution, and Hecoieig of Projtetttf. 

350. All property ( m) belonging to a registered society, whether 
acquired before or after the society is-' registered, vests in the 
trustees for the time boing of the society for the benefit of the 
society and the members according to the rules in). 

The property of a registered branch vests wholly or partly in the 
trustees for the tune being of that branch, or of any othor branch 
of which that branch forms part, or, if the rules of the society so 
provide, in the trustees of the society. In the latter ease th # o 
rules of the society should proyide whether the property is io he 
held for the benefit of the members of the branch or of the members 
of the society generally (o). . 

(e) Savings Banks Act, 1891 (54 & 55 Viet. c. 21), s. 12 ; see uho nt.lo 
Bankers and Banking, Vol. I, pp. 576—578. 

(/) l*'or tlic.se purposes a branch of a registeicd society need not be separately 
registered (Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. ‘1* (2)). 

(</) Ibid., ss. 47 (1), 106 ; Interpretation Act, 1SS9 (52 & 56 Viet. c. 63), h 3 ; 
compare the power to invest, in the purchase of land given by s. 44 of the Act 
of 1896, which, however, having regaid t.o ibid., h. 47 (1), would seem to ho 
exercisable only where autlioiised by rules: and see pp 167, 168, ante. For 
restrictions on the holding of land by charitable bodios, see titlo Charities, 
Vol. IV., pp. 124 ct sey. 

(h) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 47 (1). # 

(») I bid. 

h) Ibid., 8. 47 (3). 

(/) I bid., s. 48. 

(ni) Including realty and personalty, books and papers (Friendly Societies 
Act, 1896 (59 & 60 Viet. c. 25), s. 106). 

(w) Ihd., s. 19(1); Yeatcs v. llohats (1855), 7 De O. M & G. 227, C. A.; 
Sharp v. Tfarmi (1818), 6 Price, 131; Oldham, Our Lady's Sole and Burial 
Society \tTaylor (1887), 3 T. L. lb 472, C. A.; compare Panes v. (h ijiit/ts (1853),. 
1W.E. 402. As to gifts by will to friendly societies tending to peipetiuties, see 
titlo OlTAUITIKS, Vol. IV., p. 119. 

(o) Friendly Societies Act, 1896 (59 (L 60 Viet. c. 25), s 49 (2). 
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351. Upon the death, resignation, or removal of a trustee of a 
registered soeiety or branch, ill© property vested in him vests in the 
succeeding trustees, either solely or with any surviving or con¬ 
tinuing trustees, and, until the appointment of succeeding trustees, in 
the surviving or continuing trustees onlj’, or in the executors or 
administrators of the last surviving or continuing trustee. The 
property, whether real or personal, vests as personal estate and 
subject to the same trusts. No conveyance or assignment is 
required, except in the case of stocks and securities in the public 
funds of Great Britain and Ireland, which must be transferred (p). 

352. When a trustee or former trustee, appointed either before 
or after registry of a society or branch (q), is absent from the 
Biitish Islands (r), bankrupt, lunatic, or dead, or has been removed 
from tho office of trustee, or when it is unknown whether such a 
trustee is living or dead, the registrar may, on application in 
writing (.<?) from the secretary and three members of a registered 
society or branch, direct a transfer of stock transferable at the 
Bank of England or Ireland which is vested in him either jointly 
with anolhor or others or solely. Such transfer is made by the sur¬ 
viving or continuing trustees, or, if the registrar so directs, by the 
Accountant-General or his doputy («). 

353. In all legal proceedings concerning property vest'd] in tho 
trustees of a registered society or branch, the property may be 
stated to he the property of the trustees in their proper names 
as trustees for tho society or branch without further desci iptiou (b). 

354. When property of a registered society or branch is 
improperly withheld, or has been misapplied, an order may be 
obtained m a court of summary jurisdiction for delivery up or re¬ 
payment, as the case may be, and, when fraud is proved, punish¬ 
ment by fine or imprisonment 'may be imposed (c). 

Sect. 5. — Suhscrijdwns to other Societies mul Institutions. 

355. A registered society or branch may subscribe out of its 
funds fti any hospital, infirmary, or charitable or provident 


(p) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 50. See, fuither, 
llie cases on .a similar section of an Act affecting building societies, title 
LriiJUNO Societies, Vol. J1J., pp. 347, 348. As to funds ip "the hands of a 
tree ,mor of a friendly society being hold vtrtute officii, seo Jtc Womlhffie, Ex parte 
Ii<n/ (1839), 3 Dear, 537. 

(</) Friendly Societies Act, 1896 (59 & 60 Viet. o. 25), s 34 (1). 

(r) I.e., the United Kingdom, the Channel Islands, and the Isle of Man (Inter¬ 
pretation Act, 188!) (52 & 53 Viet. c. 63), s. 18 (1)). 

$0 For forms of application to the registrar to order a transfer of stock to 
now trustees, or of statutory declaration venfj mg such application, see Bn cy¬ 
clopedia of Forms and Precedents, Vol. VI., pp. 75, 77 ; Treasury llegulations, 
1897 (21)—(21;; and see Ilf a Friendly Fonety (1822), 1 Sim. & St. 82. 

(«) Frieodlv Societies Act, 1896 (59 & 60 Viet. c. 25), s. 34 (1), (2) Tho 
banks are indemnified for anything done by them under tho direction of the 
registrar (ibid., s. 3f (3) ). 

(l>) I bid., 8. 51; It. v. Mails (1866), 10 Cox, 0. C. 367 ; and see p. 190, post. 
m (<) Friendly Societies Act, 1890 (59 & 60 Viet. c. 25), s. 87 (3); Jt. r. Benmtt 
and Hard (1894), 63 L. J. (m c.) 181 ; and see p. 186, poet. As to the construc¬ 
tion of a bond given by a publican to hand over when required a box belonging 
to a society, see Wybergh y. Ainley (1824), M‘Cle. 669. 
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institution, any sum which may be necessary to seouro, according 
to its rules, tho benefits of such institution to members of the 
society or branch and their families (d). 

356. A registered society or branch, if its rules so provide, 
may contribute to the funds and take part in the govei muent of any 
other registered society or registered branch, without thereby 
becoming a blanch of the other society or branch (c). Such a con¬ 
tributing soeioty does not become “ a member or person claiming 
under the rules ” of the Other society, so that disputes between the 
two societies can be submitted to arbitration according to the rules 
of the latter (/). A registered society may not withdraw from con¬ 
tributing to the funds of a medical society (//), except on three 
months’ notice to the latter society, and on payment, of all contubu- 
tinns to the date when the notice expires (/i). Compulsory levies l'or 
political purposes would ho illegal (t). 


Part X.—Quinquennial Valuations. 

357. Every registered society or branch, with the exceptions 
mentioned below, must, once at least in every five years, have its 
assets and liabilities valued (A). 

358. For the purpose of the valuation the society or branch 
must either cause its assets and liabilities to be valued by a valuer 
appointed by the society or branch, and send to tlie registiar lus 
leport., or send to the registrar a lefcurn of the benefits assured and 
contributions receivable from all the members of tho society or 
branch, and of all its funds lyid effects, debts and credits, 
accompanied by such evidence as the registiar prescribes (0- 

(d) Friendly Societies Ac), 1896 (.19 & (if) Viet e 2.1), 8. 37. 

(t) Ibid , h. 22 (l). Tins section is applicable lit the case of regisloml tin.to 
muons contributing to inodioul societies (ibid ., s. 22 (2) ; soo title Tit AUK anl> 
Trade Unions). 

(/) Slid/ v. Pine (1890), Dipiose and Gammon, 313. 

(y) l.r., “ a widely for tho purpose of lelief m sickness by pioviding inodie.il 
attendance and liiodiciue ” (Friondly Societies Act, 1890 (oD A ,60 Yiet. c. 2.1), 
s. 22 (2)). 

(h) Ibid., a. 22 (3) 

m AmahjnmuUd Ho duty of Pail way Sonants v. Osborne, [1910] A. C 87. 

(k) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 28 (1). The rules 
should provide for this valuation (i ‘bid., Sched. I. (11)). Tho provisions for 
quinquennial valuations do not apply to benevolent societies, working men's 
clubs, or cattle nmuianoe societies, and their branches; nor aie they applicable to 
a specially authorised society or bianeh unless directions to that effect mu 
contained in the authority for registering such society or branch (ibul , 
*. 28 (4)). A foe of £2 is payable (Treasury Regulations (70) 1>). Fin I her, 
the Chief Registrar may, with the approval of the Treasury, dispense with the 
provisions for quinquennial valuations in the case of societies or branches where 
he deems such provisions inapplicable owing to the nature of their operations 
(Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 28 (5)). 

(l) Ibid., s. 28 (1); Friendly Societies (Registrar) v. Noden (1881), Diprose 
and Gammon, 430. A valuation by the person who audited tho accoui 
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If the first alternative is adopted the report ( m ) must be signed by 
the valuer, whose address and profession must be stated, and must 
contain an abstract («) made by the valuer of the results of the 
valuation, and such information concerning the benefits assured 
and the contributions receivable by tlie society or branch, and of 
its funds and effects, debts and credits, as the registrar may 
require (o). If the second alternative is adopted, the registrar must 
cause tho assets and liabilities of tho society or branch to be valued 
and reported on by an actuary, and must sond to the society or 
branch a copy of the repoit and an abstract of the results of the 
valuation (p). 

In the case of a society with branches the valuation must include 
all funds under the control of the central body (q). A registered 
branch, in respect of the valuation of funds administered by itself, 
or by a committee or officers appointed by itself, is subject to the 
same obligations as if it were a registered society; it is also liable, 
with its officers and committee, to similar penalties (r). 

359. For the purpose of valuations the Treasury may appoint 
valuers, and determine the remuneration payable by societies and 
branches for their services, but the employment of these valuers is 
not compulsory (a). 

360. Every registered society and branch must keep a copy of 
the last quinquennial valuation, together with any special report of 
tho auditors, always hung up in a conspicuous place at the registered 
office of tho society or branch (h). 


in tho year piddling the valuation will not be accepted (Treasury "Regulations, 
1897 f 181). 

(to) I'or foim of report, see Encydopiedia of Folios and Precedents, Yob VI., 
p. 91. 

(h) An official foxm of the abrdnu't to be niado either by ono of the public 
yuluois, or a valuer appointed by tho society, is Bet out in P.adon Fuller, 
Fiiendly Societies and Industrial and Provident Societies, .‘fid od , Appendix, 
Part II , pp. do 1 — 000 If, is tho form at present prosciibcd by the Find 
Registrar, and its use is compulsory (Fnendly Societies Act, 189(5 (.09 & CO Viet, 
c 2d), s. 98 (3)). 

o) Fnendly Societies Act, 1890 (09 & 00 Viet. c. 20), s 28 (2). 

p) I bid., s. 28 (3). 

<A Treasury Regulations, 1S97 (17) 

r) Ibid., Friendly Societies Act, 1890 (09 & 00 Yict. c. 20), s 28. As to 
{>• unities, see p 181, pod. 

(<t) Fiumdly Societies Act, 1890 (09 & 60 Yict. c. 25), s. 30 (1). Instiuctions 
subject to yearly revision by the Treasury are issued by tho Treasury explaining 
the status uud duties etc. of valuers; for such instructions, see Radeu Fuller, 
F’iendly Societies aud Industrial and Provident Societies, 3rd ed., Appendix, 
Part II., pp 304 ft &eq. The fee under the authorised scale varies from £10, 
W’hrru tho number of members does not exceed 160, to £55, where the number does 
not exceed 1,000, with an additional £20 for evory 500 members, or portion 
thereof, beyond 1,000. "Where the number oxceods 2,500 a special foe is fixed 
by the Chief Registrar (Treasury Regulations, 1897 (19) ). The Treasury may 
also remunerate vnlueis out of monojs to bo provided by Pailiamoiit (Fnendly 
Societies Act, 1890 (09 & 00 Yict. c. 20), s. 30 (2)). 

(5) 1 bid., s. 29. 
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Part XI.—Accounts and Inspection of 

Affairs. 

Sect. 1. — Accounts. Sect. 1. 

361. The rules ol every registered fiiendly society and branch Accounts, 
must provide for accounts being kept and audited once a year at statutory 
least (c), and, in the case of every friendly and cattlo imuranco luibihl y 10 
society, for separate accounts being kept of moneys received or accounts 
paid on account of every particular fund or benelit assured fur 

which a separate table of contributions has been adopted, and of 
the expenses of management, and of all contributions on account 
thereof (</). These accounts are of two sorts—<1) those rendered to 
the society by its ollicers (e), and (2) those rendered by a society 
to its members (/). 

362. The accounts of the society must be audited either by one Auditors, 
of tho public auditors appointed by the Treasiuv (//), or by two 

or more persons appointed according to the rules of tho society or 
brunch (h). Accounts duly audited and digued may be impeached 
on grounds of fraud, but not of honest error (?)• 

363. Every logistered society and branch must send to the Annual 
registrar once a year, not later than 31st May, a return of the receipts ,etuxus - 
and expenditure, funds, and effects of the society or branch as 
audited, and also of the number of members (/.-). Where the society 

has branches, the annual returns must include all the registered 
branches (/). The annual return must (1) show separately the Content*, 
expenditure in respect of the several objects of the society or 
branch ; (2) he made out to 31st December then last; and (3) state 

(c) Friendly Societies Act, 185KJ (59 & CO Viet. c. 25), s 26 (li, Sched. I. (o); 
see Encycloptodiu of Forms and Precedents, Vol. VI , pp. 35, 30. The Ventral 
Office may prepare aiul compel tlie*nse of model forms of accounts (Fiiendly 
Societies Act, 1890 (59 & 60 Viet. e. 25), s. 2 (2) ), but it has not as yet a\ ailed 
itself of this power. » 

(<i) Fiiendly Societies Act, 1896 (.19 & 60 Viet. c. 2 .'A, Relied. 1. (10). 

(e) / bid., s. oo. As to tho liability of persons receiving subscriptions from 
members of a slate club to account, see lie One and AIL tfvkites* and Am ideal 
Assurance As.toiiafwn (15)09), 25 T. L. It 671. 

(/) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), ss. 26—30. 

[//) I bid , s. 30. For the conditions prescribed by the Treasury undor which 
public auditors hold their appointments, and for the authorised rates of 
remuneration, see Baden Fuller, Friendly Societies and I ndustrial andPiovidont 
Societies, 3rd ed.. Appendix, Part 1., pp. 319 et soj. 

(A) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 26(1); as to their 
powers and duties, see ibid , s. 26 (2). For form of special report of auditms 
when accounts are incoireet, see Encyclopaedia of Forms and Precedents, 

Vol VI., p. 86. 

(t) 11 ulgate v. Shutt (1S8-1), 28 Ch. I). Ill, C. A., u building society case, where, 
however, it was held that the accounts had not been duly uuditod in need dunce 
with the statute and tho rules , see S. C., Diprose and Gammon, 2. 

[k) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 27 (1), Sehad. 1.(6). 

For form of annual return (official form A1U), see Encyclopedia of Forms 
and Precedents, Vol. VI., p. 80. None other may be used. For olhcial form 
of certificate of auditors, see i bid , p KG. 

(l) treasury Regulations, 1897 (17). 
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by whom the audit has been conducted (m). With the return niuet 
be sent a copy of any special report of the auditors (n). In the case 
of a branch, the annual return must be sent to the registrar through 
an ofiicer appointed for that purpose by the parent society (o), 

Iu the case of a collecting society, the annual return must he 
certified by a public accountant, not an officer oi' tho society, 
otherwise than as its auditor (p). 

364. Every registered society and branch must keep a copy of 
the last annual balance sheet, with tniy special report of the 
auditors, always hung up in a conspicuous place in ii,s registered 
office f^). Tho balance sheet of a collecting society must be kept 
open for inspection at all the business offices of the society for seven 
days next preceding the meeting at which it is to bo presented, and 
must be delivered or sent to every momher on demand (r). 

365. Any member or person having an interest in the funds of 
a registered society or branch may inspect and take copies (x) of 
tho books (/). Jhit only ofliceis or members or persons specially 
authorised by a resolulion of the society or branch are entitled to 
inspect the loan account of any other member without his written 
consent (a). 

Seer. 2 .—Inspcctinti of AJfairs. 

366. The Chief Ilegisirar may, with the consent of tho Treasury 
on the application of one-fifth of the members of a logistered 
society, or of 100 if there are from 1,000 to 10,000 members, or of 
f>00 where there are more than 10,000 members (ip, appoint an 
inspector to examine into and report on tho affairs of flie society (c). 
This provision does not apply to a society with branches, except 


(m) Friendly So< lcties Act. 1890 (59 & 00 Viet. c. 25), m 27 ',2) If tlio audit 
lias beeu made by a person other than tho public auditor, tho name, addicts, 
profession, aud particulars of appointment of such auditor must ho statu! 
(\ bid.). 

(a) Ihil., b. 27 (3). For form of special report of auditors, sue Eucyclojuodia 
of Forms and Precedents, Yul VI , p. St;. 

00 Fondly .Societies Act, 1890 (59 & GO Viet. c. 25), s. 27 (4). For rules 
of a branch ^ respecting annual returns, see Fncyclopatdia of Forms and 
Precedents, Vol. VI., p. 4.3 ; seo also Treasury Regulations, 1897 (17). 

(p) Collecting Societies and Industrial Assurance Communes Act, 189t> 
(59 & GO Viet e. 2G), s. G (2). 

( J ) Friendly Societies Act, 1890 (59 & GO Yict. c. 25), s. 29. 

(v j Collecting Societies arid Iiidustiial Assurance Companies Act 189(5 
c - 8 - 6 (1). As to rnt etings, see p. 158, anti'. 

(«) See Nelson v. Anglo-American Land Mortgage Agency Co., [1897] 1 Ch. 
l30r 

(f) Friendly Societies Act, 1896 (59 & GO Viet. c. 25), s. 40. Tho l ight extends 
to, collecting books (Mojfatt v. launlon (1891), Diprose ami Gammon, 30' ). 

A fttocVro t ?' , r'oV 0f i lnH I )Clit , io1118 au o£Em ™ V Iult ' r the Act (Fnondly Socioties 
^ ^ ^ K ^- c - 25), s. 81). As to rights of meinbeis, generally, see 

(?) Friendly Societies Act, 189G (59 & 60 Viet. c. 25), s. 40. 

(i) The registrar may immediately upon receipt of the application transmit 
one copy to the Treasury for their consent, or may before such transmission give 
notice of the application to the society, and send to tlio Treasury any answer 
the society may make (treasury Regulations, 1897 (49)). 7 

’ My. SooiotwB Act, 1890 (59 & 60 Viet. c. 25), s. 76(1); see Phfmional 

««t. Civil her vice Supply Association v. Dougal (1898), 5 fcicots Law Times, o§9. For 
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with the consent of the central body (cl). It does, however, apply Sect. 2. 
to a collecting society, registered or unregistered, and in the case Inspection 
of such a society with branches the consent of the central body is-- of Affairs, 
not necessary (r). - 

A member may issue a circular among his fellow mombers for Procedure, 
the purpose of getting sufficient signatures to suc.li an application; 
but inaccurate statements as to the financial condition of the society 
may be restrained by injunction (/). 

The application must he supported by evidence that there is Evidence, 
good reason for an inspection, and that the applicants are not 
actuated by malicious motives, and such notice must be given to 
the society as the Chief Registrar directs (y). 

367. The inspector may require the production of all books and Powers of 
documents belonging to the society, and may examine on oath its ,ns i' ector - 
officers, members, agents, and servants (h). A document purporting 
to be signed by an inspector is, in the absence of any evidence to the 
contrary, receivable in evidence without proof of the signature (?). 

The registrar may, before appointing an inspector, require the Posts, 
applicants to give security for tho costs of the proposed inspec¬ 
tion (k), and ho may diiect tho costs to he paid by the applicants, 
or the society, or by the present or former members or officers (Z). 


Part XII.—Settlement of Disputes. 

Sect. 1 .—In (icncrai. 

368. In construing tho Friendly Societies Acts the substance of Oonstruction 

the procedure is to he regarded, not technicalities (m). of Acts. 

369. Every society legistered m^der the Act of 1896 must by Provisiong f 01 
its rules determine the manner in which disputes are to be settlement of 
settled (n). When a direction on this point is contained in tl/e lllB P uLes - 
rules, certain disputes, includnfg nil those most likely to arise, must 

application for appointment of inspectors and of statutory declaration to accom¬ 
pany it, see Treasury Regulations, 1897 (-18), Forms AJ) and AE, Encyclopaedia 
of Forma and Precedents, Vol. VI., pp. 88, 89. The appointment of inspectors la 
in Foim AF, or as near theiefo as possible (Treasury Regulations, 1897 (50)). 

A lee ol‘ £1 is payable for appointment of inspectors (ibid. (70)). 

(</) Friendly Societies Act, 1898 (59 & 00 Yict. c. 25), a. 70 (7).’ 

(e) Collecting Societies and Industrial Assurance Companies Act, 1890 
(69 & 00 Viet. c. 20), s. 12. 

(/■) Hill v. Hurt Davies (1882), 21 Ch P. 798. As to procedure on an 
application for injunction, see title Injunction. 

(</) Friendly Societies Act, 1890 (59 & 00 Viet. e. 251, s, 76 (2). 

(h) 1 bid., p. 70 (5). It is an olfcnce undor tho Act for a society to refuse.to 
produce books or furnish information required by an inspector (ilnd., s. 84). As 
to olfencoa and penalties generally, see p. 184, post. 

(/) Ibid., s. 100. 

(/,) Ibid., s. 76 (3) 

(/) 1 bid., s. 70 (4). Failure to pay such costs, when directed by the registrar, 
is im offence under tho Act (ibid., s. 84). As to offences and penalties generally, 
see p. 184, post. For similar provisions in the case of application for a meeting 
ol‘ the society, see p. 159, ante. 

(in) Re Sheffield Order of Druids So* u ty (1892), 66 J. P. 613. 

(n) JFriendly Societies Act, 1890 (59 & 00 Viet. c. 25), s. 9 (3), Sched. I. (8); 
see Encyclopaedia of Forms and Precedents, Vol. VI., pp. 41, 62, 
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Sect. i. 
In General. 

References. 


Special cases. 


Classes of 
disputes. 


bo decided in the manner directed (o), and any decision so given 
will be binding and conclusive( p), even if erroneous in point of 
*Iaw and unfair (q). The tribunals provided are usually arbitrators(r) 
or justices (ft). 

The parties to a dispute in a registered society may also by con¬ 
sent, unless forbidden by the rules, refer the dispute to the Chief 
Registrar (t), and where the rules direct a reference to justices may, by 
consent, refer the dispute to the county court («). Where the rules 
contain no directions as to disputes, or no decision is made within 
forty days after application for a reference, the aggrieved party may 
apply to the county court or a court of summary juiisdietion (v). 

The special means of sett,ling disputes conferred bj the Act of 
1896 («') apply only to disputes affecting registered societies or 
branches falling within one of the classes enumerated in the Act ( x). 

370. The disputes which must be decided in manner directed 
by the rules are the following:— 

(1) disputes between a member or person claiming through a 
member (,?/) or under the rules of a registered society or branch and 
the society or branch or any of its officers (a). The dispute must, 
it is apprehended, have relation to tho membership of the member 
or person claiming through a member (1>), as, for example, disputes 
relating to the distribution of a fund in the hands of trustees of a 
friendly society (c), a claim for sick pay (<1), or funeral money (e), the 
construction of rules(/), the propriety of convening a spec in 1 meeting 
for the purpose of amending rules (y), the right of a person to be or to 


(o) See Iircrcs v. W/nti (1852), 17 Q. E. 905. 

(]i) Friendly Societies Act, 1890 (09 & GO Yict. c. 25\ s. G8 (1); and see 
p 178, post. 

('/) ('ait v. Wood, [1910] A 0 40-1 ; sous, if miscondu.t is alleged and 
proved (ibid. ; and see Andrews v. Jttuehcll, [190.3] A. 78, 82); MKe> nan v. 
ihreenaek Lodge of United Operative Masons' Association (1878), 11 Macnh 
(Ot. of Soss ) 5-18. 


(r) See p. 179, post. 

(s) Seep. 182, post. As fo Sottish tribunals, sec Friendly Societies Act, 
1896 (59 ft GO Viet. c. 25), s. 102, and as to jurisdiction of tho English courts iii 
such cases, see lie Bio die v. Johnson (1861), 80 lieav. 129. 

(t) Friendly Societies AH., 1S9G (59 & GO Viet. c. 25), s 68(2); and see p. 183 


post. 


(«) Fiiendly Societies Act, 1S9G (59 & GO Viet. e. 25), s. 68 (5) and see 
p. ISO, post. ' 

(r) Friendly Societies Act, 1890 (59 & GO Viet. c. 25), s. (5.8 (0); and soe 
pp. 180,182, past. As to eomts of summary juihdiction, see title Magistrates 
(ii ) 59 & GO Viet. c. 25, s. GK. 
y) Hid. As to these classes, see p, 123, ante 

^^InchK^muninecs when nomination is allowed (Friendly Societies Act, 
(•>)''Jbid , s. G8 (lj (a)^’ 8 ’ l0< ^’ 


la 

f.v 

18«<> 


V i 15 Soots Law Times, 818; see Morrison \ (Borer 

( « V 1 4 ;w 130 ’ ai,<1 compare Friendly Societies Act, 1896 (59 & GO Viet 

c. 2o), s. 68 (Sj, us to past members 


fc) Grin ft am v. ('aid (1852), 7 Exch. 833 
(d) Re Hogg, Ur. pur I e F.n/an (1898), 14 T. L. E. 210 . 

(0 R- v. Dublin Justins (1891), 28 L. II Ir. 516. 

(f) Ex parte Payne (1849), 5 Dow. & L. 679; Trait 
u. (o. fi ) 260; Stone v. Liverpool Marine Society (1894), 
('ox v. Hutchinson, [1910] 1 ('h. 513 . 

(g) Iloey V. M 'Fartone (1858), 4 <\ B. (n. s.) 718. 


v Hughes (1850). 16 
G3 Jj. J. (q. n .) 471 ; 
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continue to bo a member (/<), as to the conduct of an officer (i), or 
the repayment of money deposited by a member (/). Disputes 

between a society and a member not in his capacity as member_ 

e.ff., a claim by a society against one of its officers foL- misappropria¬ 
tion of funds (Ic), or as to the title of the administrator of a deceased 
member to represent tho member (l )—are not disputes to which tho 
Act applies, and consequently they are determinable by ordinary 
legal methods (m). 

( 2 ) Disputes between aiiy person aggrieved who has cessed to be 
a member of a registered socioty or branch, or between any person 
claiming through such aggrieved person, and tho society or bnunh 
or any of its officers (n), where such dispute aroso while he was a 
member, or arises out of his previous relation as a member. 

(3) Disputes as to whether a member or person aggrieved is entitled 
to be or continue to be a member or to bo reinstated as a member (<>). 

(4) Disputes between any registered branch of any society or 
branch and the parent society or branch, or between an officer of 
any registered branch and the parent society or branch, or between 
any two or more registered branches of any society or branch or 
any officers thereof respectively (p). 

371. If the matter in difference is a dispute coming within 
any of the above-mentioned classes, the ordinary tribunals have 
no jurisdiction to deal with it in tho first instance( 7 ). 

If an arbitration committee of a friendly society established for 
compensating workmen for accidents is not entitled under the rules 
conclusively to decide a disputo as to the ability of injured workmen 

(/i) Friendly Societies Act, 1908 (8 Edw. 7, e 821, s. 0. 

( 1 ) Glasgow Distnrt of Ancient Order of Fori at a a v. Stevenson (1899), 87 
Sc. b. It 12. 

(;) Melrose v. Adams (1897), 81 Sc Ii 11 81(5. 

(/;) Sinden v. Hanks (1801), 8 E & E. 02 ). 

(/) Symington's Executor v. Go/ashiela Go-operufire Slme, do , Ltd. (1891), “II 
R. ((Jt. of Sess ) 871 ; compare KihrdJ v Tyler (18.701, 11 Excli 818. 

(■m) For other cases &oe title Builhivo Sonicrnss, Vol. III., p. 887, the 
same principle bomg applicable. 

(n) Fimildly Societies Act, 1890 (89 & 00 Vie.t e 25), a. OS (l) (1>), (S) J Friomlly 
Socioties Act, 1908 (8 Edw. 7, c. 82), s 0. This docs not mean that the con it 
has no jurisdiction in the case of a dispute between a ©ocioty and the adminis¬ 
trator of a deceased member as to the right of the administrator to lepiescnt 
tho member {Symington's Executor v. Galashiels Gn-o/icralire Hi ore Go.. Ltd., 
supra). See also Line v. West Kilbride Fret Gault tiers' Small/ (1800), 4 Mhcph. 
(Ut. of Soss.) 1042; Gall v. Loyal Glenboyie hod/>• (1900;, 87 Sc. b. It. 911. 

(o) Friendly Societies Act, 1908 (8 Edw. 7, c 32), a 0. 

(p) Friendly Societies Act, 1800 (59 & GO Viet. e. 28), s. 08 (1) (c) 

\q) Grisp v. Bunhury (1882), 8 Bing 894; Reeces v. White. (1882), 17 Q. B. 
995 ; Grin ham v. Card (1852), 7 Excli. 888 , Ex parte Payne (1849), 8 Dow. & E. 
G79; Fleming v. SO/ (1854), Kay, 518; Be Dniton v. Marshall (1808), 1 II. ifcO. 
054; Bushed v Smith (1891), Tunes , 12fh June; Stone v. Liverpool Marine 
Society (1894), 08 L. J. (q «.) 471; M'Gaffrcy v. M'Mahon (1(101), 35 I. b. T. 
97; see also Mulkern v. Lmd (1879), 4 App. fas. 182 (a building society case), 
where it was laid down that the burden ot showing that the ordinalt light of 
maintaining an action is lost is on the party denying such right. Where the 
rules contain directions as to the disputes, this provision ousts the jurisdiction of 
the courts winch existed previously; see Palhser v. Dale, [1897J 1 Q. B. 257, 
0. A.; Willis v. Wells, [1892] 2 (l. B. 225, Prentue v. London (3878). L. R 10 
C. it 679. 
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to resume work, the question may be submitted lo the ordinary 
tribunals(r). 

372 - A decision given in accordance with provisions in the rules 
as to disputes is conclusive and binding on all parlies, and cannot 
be appealed from, removed into any court of law, or restrained 
by injunction (s). Moreover, it is binding in spite of absence of 
jurisdiction or irregularity in making the order if the partios 
have acquiesced in the irregularity or want of jurisdiction (f); but 
a decision given by an arbitration committee without jurisdiction, 
the rules having been disregarded on a question of substance, is 
void (a). 

373 . A dispute between a collecting society and its members 
may be determined, on the application of a member, notwithstanding 
any rule of the society to the contrar), by the county court or 
the court of summary jurisdiction of the place where the member 
or witness resides, according to the piovisions of the Act of 
3898 (b). This jurisdiction, being permissive, does not exclude 
the jurisdii lion of the High Court (c), unless tho latter is expressly 
excluded by tho iules(<7). 

374 . A dispute between an unregistered society and its members 
is not determinable in the cheap and expeditious way provided by the 
Act of 1896(e), which applies only to registered societies, unless 
the society falls within the classes of societies to which the Collect¬ 
ing Societies and Industrial Assurance Companies Act, 1890, 
applies {f). It seems that tho deposit of the rules of an unregistered 
friendly society for pui poses of registration after the dispute has 
arisen would not bring the dispute within the scope of the Act of 
1890 (g). 


(r) Ilav'orth v. Knowles ( Andrew) <Sc Pirns, Ltd. Aicident Satiety (1003), 19 
1\ L. I?. 058. 0. A. 

(si FriendlySocieties Act, 1806 (69 & 6(Wict. c. 25), f 68(1); Re Gollenas and 
Tutelesnun's Friendly Soeiety, J‘eterh>rove/h (1801), 04 L. T. 775 (appeal to High 
Court to pet aside decision of urbitiators dismissed); Crichton v. Dairy Myi tie 
I edge of l< rcc Gardeners Friendly Society (1904), 6 F. (Ct. of Seas.) 308 ; Catt v. 
Wood, [10101 A. C. 404. 

(t) R. v. Frans (1854), 3 E & B. "63 (acquiescence in iiregular appointment 
of arbitrators); Bek e v. Varttr (1825), 10 Moore (e. r.), 376; R. v. West 
J.ondon Flat anthropic Burial Society (1869), 33 J. P. 614 (acquiescence in 
jurisdiction of justices). 

(a) Andrews v. Mitchell, [1005] A. O. 78, where tho decision was given without 
notice to tho member, as required by tbe rules. 

(/<) Collecting Societies and Industrial Assurance Companies A 1806 
(50 & 60 Viet. o. 26), s. 7; see Friendly Societies Act, 1806 (59 & Viet, 
c. 25), s. 68. This provision applies to both registered and unregistered societies 
or Companies (Collecting Societies and Industrial Assurance Companies Act, 
1896 (59 & 60 Vid. c. 26), b. 1); compare Knowles v. Booth (1883), 32 W. R. 432. 
(c) See Re Royal Liver Friendly Society (1887), 35 Gh. I). 332. 
id) See Re Royal Liver Friendly Society (1895), Times, 16th November. 

(e) 59 & 60 Viet. c. 25, s. 68. Tins section refers only to registered societies 
and branches. Consequently disputes between unregistered societies and their 
members must be determined bv the ordinary legal methods. 

U) 69 & 60 Viet. c. 26, s. 7 ; and see p. 128, ante; compare Knowles v, Booth, 
supra (decided under a repealed Act). • 

m (c,) Smith V. Pryse (1857), 7 H. & B. 339. 
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Sect. 2.— By Arbitration (h). 

375 . Where the rules of a society direct disputes to be referred 
to arbitration, arbitrators must be named and elected in the manner 
provided by the rulos ( i ). If the society neglects to appoint arbi¬ 
trators in accordance with Iho rules, it may be compelled to do so 
by mandamus (A) ; but probably, in such case, it would be simpler 
to settle the dispute by applj ing to the county court oi to a court of 
summary jurisdiction ( l). 

376. The provisions of the Arbitration Act, 1880, apply to 
arbitrations where the reference is made under the rules 'of a 
friendly society, so far as such provisions are consistent with the 
Acts regulating friendly societies, or with any rules or procedure 
authorised or recognised by such Acts (m). 

377. The arbitrator or umpire to whom a dispute is referred 
under the rules of a registered Boeioty or branch cannot be com¬ 
pelled lu state a special case on any question of law, but ho may, 
at the lequest of either party, state a case for the opinion of the High 
Com t (it). The law with regard to unregistered societies differs in that 
arbitrators not only may, but can be compelled to, stale a easo (o). 

Arbitrators under the Act of 18% may decline to hear counsel (p). 

A member of a friendly society claiming sick pay on behalf of his 
lunatic son, also a member, may be ordered by the arbitration com¬ 
mittee of the society to pay tho costs of a dispute as to the amount 
of such sick pay, under a rule empowering the committee to order 
either party to a dispute to pay costs (q). 


(/i) As to juvii-dietiuii, see p. 177, ante, and pp 180, 181, post; Willis v. A \ w 
I T nnm South/ (1S92), 8 T, L. It 653 ; Dugan v. Ancient Shepherd* [Ledge) fl89S), 
88 I. L T. 14 

(i) Soe Encyclopaedia of Emms and riocedonta, Vol. VI., p. 41; and tillo 
Building Societies, Vol. 111., p. 881. For the principles applicable to 
uibitifttion generally, soe title Aiuuthation, Vol. I., pp. 487 1 1 *eq. " 

(Ic) See Norton v. Counties Consefi'atu'e Permanent Benefit Building Socielq, 
[1895] 1 Q. B. 210, 0. A.; Ex parte young (1890), 40 Sol. Jo. 388; and title 
Building Societies, Vol. III., p. 882, note (?<)- As to appointing; an ailu- 
tiutor in a dispute m rt>gmd to a deposit in a savings bank, so oil. v. Witham 
Savings Hank [.Mitnngnis ) (1834), 1 Ad. & El. 416. 

(/) Enendly Societies Act, 189(j (59 & GO Viet, c. 25), b. G8 (ft); soo also 
pp. 180, 182, post. As to proceduio wlieie rulos direct lefeionoe to arbihution 
but not for appointment of arbitralors, see Calash icls Provident Building Society 
v. Newtands (1898), 80 Sc. L. If. 7,‘U). 

(m) Ai Intuition Act, 1889 (52 & 53 Viet. c. 49), r. 21; and ace, go no rally, tillo 
AhbitkATIOH, Vol. 1., pp. 437 et seq. Aa to whufc is suilicient notice to proceed, 
see Ihllon y. HiU (1863), 9 L. T. 383. The expioss or implied assent of mom bars 
to the rules of a society would, it seems, amount to a submission to arbitiation 
within the meaning of the Arbitration Act, 1889 (52 & 53 Viet. c. 49), ss. 21, ,27 ; 
soe Baker v. Yorkshire Hire and Life Assurance Co , [1892] 1 Q,. B. 144. 

(n) Eiiendly Societies Act, 1S9G (59 & 60 Viet. c. 25), b. G8 (7), nullifying, on 
this point, the decision in Tabernacle Permanent Building Society v. Knight, [1892] 
A. 0. 298 ; Arbitration Act, 1889 (52 & 53 Viet. c. 49), 8. 19. 

(o) 2bid., b. 19; compare Tabernacle Permanent Building Strut;/ v. Knight, 
supra. As to appeal from opinion expressed by the court on a case stated, 
soe title Abditbation, Vol. I., p. 464. 

(p) Jie Macqueen and the Nottingham Caledonian Society (1861), 9 C. B (u. 8.) 
793; and see title Babuistebs, Vol. II., p. 376, 

(j> Call r. Wood, [1908] 2 K. B 458, O. A.; affirmed, [1910] A, 0. 404. 
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378. Application for the enforcement of an award alleged to 
have been made in accordance with the rules of a society or branch 
may bo made to the county court (r); but a member may, if the 
rules so provide, be suspended by the society for non-compliance 
with an award without any application to the county court (s). 

Sect. 8 .—By County Court. 

379. Application to the county court (t) to hear or determine a 
dispute may be made us a matter of right by a member of a regis¬ 
tered society or branch or a person aggrieved («) in two cases—■ 

(1) Where the rules contain no direction as to disputes, and 

(2) Where no decision is made on a dispute within forty days after 
application to the society or bi an eh for a reference under its rules (b). 

This jurisdiction is permissive only, and does not exclude the 
jurisdiction of the High Court, and in a proper case an action com¬ 
menced in the county court against a friendly society by one of its 
members msj r bo removed by certiorari to the High Court (r). 

380. In proceedings for enforcing an award, the county court is 
the proper tribunal to determine, m the first instance, whether the 
dispute is one to be decided in accordance villi the rules of tho 
society (d). If the county court decides a question of this character 
contraiy to the facts or corruptly, the High Court may interfere (c), 
hut it cannot grant prohibition before the matter has come before 
the county court {/). Where facts arc iu dispute(;/), and the rules of 

(r) Fiiendly Societu « Act, 1890 (59 & 00 Viet. c. 25), s OS (I). Seo Leeds 
Jristint of the Grand 1’mlnl Ordn of OdOhllows (Trudies) v Mountain Flower 
Lodge (1891), Ihpioso and (jiinmi'iii, 22 , M'tA>on v- AlJ/ed (1802), J Uprose and 
Gammon, 20 ; Cu/ntm v. Annshy (1S77), Ihproee and Gammon, .ISO. 

(*) Catt v. Hood, [1908] 2 K. ii. 45\ C. A.; affirmed, [1010] A 0. 401. 

(t) As to tlio piopui county comt lo which application should hr* made, geo 
Shut v. Enitid Aisuraiue So< id i/ of St. Vat nek (1867), L. R 0 C P. 21. 

(«) Trustees who me not mombei it would seem not to he persons “ aggrieved ” 
by an alteiation ot ihe rules; see Hull Me Fat lane (1857), 2 0 11 (>\ s ) 700. 

’ (/>) Fiiendly Societies Act, ISLto (59 & 00 Yict. c. 20), s. 08 (0). A pint fiom 
lhii sub-section tho parties would have to lVsort to the IlighComt {Wilkinson v. 
Jayyr G8S7), 20 (l. B. J>. 420, per Wills, J.); see It. v. Valin/ (18S7), 19 
(l- If. It. 401 (appeal togrnciul committee of society hv lnemher expelled by 
launch committee, and no decision within foity davH), Its Thomas , It. v. Shrop¬ 
shire Count'/ Const Judi/e (1887), o T. Ij It. 520 (failure by society to hold 
meeting within foity (Less, as provided by the rules, to adjudicate upon a 
claim) ; Ei, parte Woolhuh/e (1802), 1 B. & 8. 844 (reinstatement of expelled 
uiemboi); C riftIdow v. IStJhs (1893), J hproso and Gammon, 07 (award improperly 
piocuied, and thoiofoie void). 

{<) lie lbpal Liar Friendly Sanely (1887), 35 Oh D. 302 ; Ttplady v. Royal 
Lnrr Fneualy Society (1887), 3 T. L. It 097. The High Court would decline to 
cutei tain the application for certiorari , it it wore made from improper reasons, 
e !l-i for pui poses of prociastination (ilud.) ; see Criteh/ow v. ltd!is, supra, where 
th<i High Com t refused to interfeie in the case of an awanl alleged to be 
impiopeily pi ocurod. As to proceedings by certiorari, see title Crown Practice, 
Vol. A., pp. 1 55 (t SOj 

(<l) lie Ski/iton Indiidnal Co-opnalwe Society, Ltd. v. Prince (1804), 33 
L. J. (a b.) 32,1. v h 

(«) rirmitaoe v. UMbr (1855), 2 K & J. 211 ; Re Golhngsand Tradesmen's 
Friendly Sonety, Ret, ■ bon„i,,h (1891), 64 L. T. 775. See Sehofidd v. Vause 
(1880), 30 W. It. 170, n., V A (appeal from Palatine Court to Court of Appeal). 

(/) Re Skipton Lndtat, ini Co-operative Society, Lid. v. Prince, su/ira. • 
m> (9) A’e JIoi/ij, Ex parte I’ml.i,, (1898), 14 T. L. R. 210 (claim for sick pay); 
Tamer v. Sumy Lodg* Mandicster Unity Independent Order t >/ Oddfellows 
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the society or branch concerned provide for disputes being referred to Sect. 3 . 
arbitration, the county court has no j urisdiction in the first instance (/<). By County 
If that court assumes jurisdiction, it is within the discretion of the Court 

High Court to grant prohibition (i). The county court lias no juris- - 

diction to enforce an award between two societies (A). 

381. Where the rules of a registered society or branch direct Jurisdiction 
that disputes shall be referred to justices, the dispute may, if the h J consent, 
jiarties thereto consent, lie determined by tho county court (/). 

* 382. Application to the county court where the dispute is Komi of 
between a friendly society and its members should be made by application, 
plaint and summons in the ordinary way, the aggrieved member 
being plain till and tho society being defendant(wt). Such an 
application (it) is not a refeience to the county court judge acting 
as arbitrator, and therefore bis decision is subject to appeal in the Appeal, 
ordinary way by motion to the High Court (o). The county court Oa»c&utc<i. 
may also, at the request of either party, state a case for the opinion 
of the High Court (j>). In the case of a dispute as to the right of Kigiit to 
a branch to secede, it is the duty of iho county court judge to recoivo BL ‘ cc<!e . 
evidence of secession (</). 

(1890), Dipioso ami Gammon, 232 (leiiistatciiient of expelled memboi) , Tinsley 
v. Far nit rs (Horn Lodge of Oddfellows (1681), I)ipi <>so and Gammon, 252 ; 
higgle v. Hose Lodye Manchester Unity Independent Order of Oddfellows (1889\ 

Diprose and Gammon, 300 (clunnB of iepiesentutives of deceased e:cpelled 
members for furieial inoiiov). 

(/;) Grimsby Jh.dnd of the Ancient Order of Fonsfers v. Court Ya> boiouyh 
(lss.-j), Dipioso and Gammon, 3*25 (claim by district for levy fiom lodge); 
compare (inen v. J’ariim/ton (1895), Dipioso and Gammon, 323; Hutton v. 

Moore (1887), Dipioso and Gammon, 32(5; J holder field Ihstrvi of the National 
Indepcmhnt Urdu ■ of Oddfellows v. Taylor ( 1N88), Dipioso and Gammon, 327. 

(i) He lloyif, Fr parte Fail,m (1808), 14 T. L. 11 210 , see Falconer v. Tianllers' 

Best Lodge, Mam luster Unity 1 udeptndent Older of <)ddjdlow* (IKO.i'i, J*ipioso 
and Gammon, 420; Ilcaih v. Loyal Oak Lodye [Trustees) MamlwsUr Unity 
Independent Onhr of Oddfellows (1892), 'Dipioso aud Gammon, 27, 421; 

<8 'danebury v. Pride of heron Lodye, Marie/aster Unity Independent Ordtr oj 
Oddfellows (1803), Dipio.-e and Gammon, 237 ; Itooum v. Good Samaritan Lodye 
(1886), Dipiose and Gammon, 109; Stamjoith v. Bowleg (181412), I Jiprose and 
Gammon, 108; Nctlnrway v. Harm Lodye, Manchester Unity Independent Order 
of Oddfellows (1878), Dipioso and Gammon, 387; Straw v. Disney (1889), 
lliproso and Gammon, 110 ; (\ihill v. Eustace (1879), Diproso and Gammon, 409; 

White v. Hussey (188.7), 1 Uprose and Gammon, 415, Stmk v. lietill (1883), 

Dipioso and Gammon, 418, Barker v. Prudence of the Vole Lodye, Manchester 
Unity Indtpendent Order of Odd/ellows (1891), lliproso and Gammon, 421 As to 
when application iur prohibition is too late, boo Re Deaton v. Marshall (18153), 1 
II. & U. <554. 

(k) Loyal Prime of Wales Lodt/e, Grand Untied Order of Oddfellows [Trustees) 

V. Wrexham Distrut (Trustees ) (1883), Diprose and Gammon, 29. 

(?) Friendly Societies Act, 1896 (59 & 60 Viet. e. 25), s. 68 (5). Quane, 
whether the county court judge sits under bucIi cncumstances as arbitrator or 
judge ; see Wilkinson v. Jugyer (1887), 20 Q. 15. D. 423. t 

(m) Wilkinson v. dagger, supra; County Court liulea, 1903, Ord. 41, r. 2; 
see title County Courts, Yol. VIII., pp. 460 et seq. 

(n) l.e uuder Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s 68 (61 

(o) Wilkinson v. dagger, suqira; see also title County Courts, Yol YJJi., 
pp. 601, 603 , 604 , 653. 

( p) Fiiendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 68 (7). 

\q) Wilkmson v. dagger, supra ; and as to secession, see p. 196, post. . As to 
disputeadietween a collecting society and its members and the determination 
thereof by tho county court, see p. 178, ante. •*» 
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Sect. 4.— By Justices of the Peace (r). 

383. Where justices have jurisdiction to determine a dispute 
between a member and a society, and the society is open to country 
members, the justices of the locality in which the mouther resides 
may determine the dispute (»). 

384. Where the rules of a registered society or branch direct 
that disputes shall be referred to justices, the court of summary 
jurisdiction is the primary tribunal (t), though, if the parties consent, 
the matter may be dealt'with by the county court («). The decision 
of justices, in a case whore the rules of a registered society direct 
that disputes shall he determined by them, is final and conclusive 
on all parties without appeal, and cannot be removed into any court 
of law* nor be restrained by injunction (r); it is enforceable by the 
county coui t {a) Magistrates have no jurisdiction beyond the actual 
complaint made (<Y). 

385. Where tho rules contain no direction as to disputes, or 
where no decision is made on a dispute within forty days after 
application to tho society or branch for a reference under its rules, 
the member may apply to a court of summary jurisdiction to bear 
and doteimine the matter (c). 

386. Disputes between registered or unregistered fiiendly 
societies and persons enrolled or serving as membeis of the Terri- 
tonal Force, hv reason of that enrolment or sendee, must be decided 
by a court of summary jurisdiction ((/). 

387. Disputes between a collecting society and members, or 
between any person claiming through them or under tho rules, 
may, notwithstanding any contrary provisions in the rules, be setiled 
by a court of summary jurisdiction(e). 


(r) As to justices generally, see title Maoisthates. 

' (a) Sharp v. Adpmall (1829), 8 L J. (o. s.) (,\i. c.) 70 Cninpiu <■, in tho case 
of collecting societies. Collecting Societies anti Industmil Absuianco Compuuios 
Act, 1898 (59 <Sr GO Viet. c. 2G), s. 7 , und see p 178, ante. 

(t) I'daondly Societies Act, 1896 (59 A 60 Viet. c. 25), a. 68 (5). 

(i<) Ibid. 

(v) Ibid., s. 68(1); compare Callaghan v. Dot win (1869), L. li. 4 0, P. 288, 
overruling It. v. Lnmbardt (1866), L. II 1 Q,. II. 888. 

(a) See p. 180, ante. 

(b) II. v. Soper (1825), 5 Dow. & By. (k.b.)6G9, where a complaint was lodged 
to recover arrears of Hick pay, and tho magistrates oidorod payment and that 
complainant should remain a member of tho society. 

(e) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 68 (6). In the case 
of a society with branches the forty days do not begin to run until application 
has been made in succession to all the bodios entitled to determine tho dispute 
mader tho rules of the society or branch, so, howevor, that no rules shall 
require a greater delay than three months between each successive determina¬ 
tion {tbid.); see II. v. (Irani (18-19), H U. B, 48, whore the magistrates held that 
the arbitrators bad come to no decision ; compare lie Halt {Alfred) (1878), 
4 Q. B. D. 29 (decided on one of the repealed Friendly Societies Acts). 

(d) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 43(2). The section 
refers in terms to militiamen, volunteers, and yeomanry, but was made 
applicable to the Territorial Force by Older in Council dated 19th March, 190S, 
under the Territorial and Reserve Forces Act, 1907 (7 Edw. 7, c. 9), a. 28; see 
> p. 150, ante. As to the Territorial Force, see title Royax, FouCBS. 

1?) Collecting Societies and Industrial Assurance Companies Acj;, 1896 
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388. An order of justices upon a party requiring him to pay 
money to a person claiming it as a member of a friendly society 
must find in direct terms that the claimant was a member of the 
society, that the sum claimed was due, and that tho person against 
whom the claim was imulo was an officer of the society (/’). 

Applications to quash orders of magistrates, where such orders 
exceed their jurisdiction, should be made to the High (Jourth/). 

An indictment lies against the president and stewards of a 
friendly socioty for disobeying an order of justices addressed to 
them to re-admit a member, though it is sworn that the power of 
doing so is not in tho president and the stewards, but in a 
committee (h). 

389. Whore the rules provide for the settlement of a dispute by 
arbitration, the justices have no jurisdiction while the award of 
the arbitrators stands (i), that is to say, until the award i« mi poached, 
and mala fairs or some defect is proved making it a nullity (k). 
The justices also have no jurisdiction whore the question concerns 
the expulsion of a member of an unregistered society (/). Where 
magistrates make an order for payment of money to a member, 
though the rules of the society do not provide for reference of 
disputes to justices, the appellant is disentitled to a writ of certiorari 
to (plash the magistrates’ order if he did not direct the magistrates’ 
attention to the rules at the time the case was heard (m). 

Sect. 5. —By Registrar. 

390. The partios to a dispute in a registered society or branch 
may by consent (unless tho rules of the society or branch expressly 
foi bid) refer the dispute to the Chief Registrar (u). Such reference 


(59 & 60 Yict. c. 26), s. 7. Tins provision applies to registered and unregistered 
societies (Bud , s. 1; compare Knowles v. Booth (1883), 32 AV. 11. 432; and se*s 
p. 178, ante). • 

(/) Da// v. King (1836), 6 L. J. (m. 0 .) 130 ; see also Barker v. Itouyhey 
(1862), 31 1 1 . J. (m 0 .) 272 ; Hammond v. Dendi/she (1819), 13 (J B 869. 

( 7 ) Hee B. ( Duane) v. Dublin Justices (185)1), 28 L. R. Ir. 516; lie. /loll (Alfred ) 
(1878), I Q. B. D. 29; Callaghan v. Bolivia (18651), L. It. 4 0. P. 288; Be 
(lolltrn/s and Tradesmen's Friendly Society, Pi ten borough (185)1), 64 Ij. T. 775; 
B (M'Aneny) v Tyrone County Court Judge (1910), 44 I. L. T 117. 

(/,) 11. v. Wade (1831), 9 L. J. ( 0 . s.) (M. C ) 113; fine It. v. Gilhcs (1828), 
8 B & C. 439. By stat. (18053) 49 (ieo. 3, c. 125, s. 4 (repealed), it 
was expressly enacted that all orders of justices made on tho complaint of 
individual members should be made on the presidents or other principal officers, 
and should hind them and the socioties. 

( l ) Barhe v. Iht liny ham, [1394J 1 Q. B. 107, 0. A. ; Ex parte Long (1851), 
3 W. R. 18. 

(A) Ex parte Long, supra. * 

(/) Fowler v. Royal Liver Friendly Society (1897), 102 L. T. Jo. 394. Jurisdic¬ 
tion as to registered societies was granted by Friendly Societies Act, 15*08 
(8 Edw. 7, c. 32), s 6 ; see p 177, ante. 

(m) As to tho effect of a decision by justices beyond their jurisdiction, see 
Re Hast London Philanthropic Burial Society, Cordery v. Greaves (1869), 20 L. T. 
972. 

(») Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s 68 ( 2 ). Every 
refoienc 6 of a dispute to the Chief Registrar must be written in duplicate on 
foolsqjip paper m Form M (Treasury Regulations, 1897 (26)) Upon receipt or 
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is a submission to arbitration with in the meaning of the Arbitration 
Act, 1889 (o). 

391 . The registrar to whom a dispute is referred must, with the 
consent of the Treasury, either by himself or by any other registrar, 
hear and determine the dispute (p% He may (1) order the expenses 
of deteimining the dispute to be paid either out of tho funds of the 
society or branch, or by such parties to the dispute as he may 
think fit ( q ); (2) administer oaths and require the attendance of all 
parties concerned, and of witnesses, and the production of all books 
and documents relating to the matter in question (r); (3) grant 
discovery or inspection of documents (s); and (4), at tho request of 
either party, state a case for the opinion of the High Court (t). 

His order has the same effect, and is enfoiceahle in like manner, 
as a decision made as directed by the rules of a society or 
branch ( u). 

Part XIII.—Offences, Penalties and 
Proceedings. 

Sect. 1 .—Offences and Penalties. 

Bus-Sect. 1.— statutory 0fences and Penalties. 

392. It is an offence if a registered society or branch, or an officer 
or member— 

(1) Fails to give any notice, send any lelurn or document, do or 
allow to be done anything required by the Act to ho given, sent, 
dune or allowed to he done; 

(2) Wilfully neglects or refuses to do any act or furnish any 
information required for the purposes of the Act by llie registrar 
or any authorised peison, or does anything forbidden by the Act; or 


the refeienoo the Registrar transmits one copy to the Tiensury for their consent 
(Treasury Regulations, 1897 (27)) A s 1o aibitrations by the Registrar m tho 
case of disputes between depositors and trustee* savings banks, see title IJakkeiis 
and Ranking, Vol. I., p. 578. 

(«) 52 & 53 Viet c. 49; see note [in), p. 179, ante; and title Aitl.rrn vrnw, 
Vol. I., pp. 437 et m /. 

[jA Fnendly’Societiefl Act, 1898 (59 & 60 Viet. c. 25), s. 68 (3). 

(?) Ibid. 

(r) Ilid, s. 68(4). Every notice of hearing by the Registrar and cvny 
requisition foi the attendance of parties and witnesses, and the production of 
books and documents, must bo in Foim N (Treasury'Regulations, 1897 (28)). 
Where it is necessary to enforce the attendance of a paiticular witness or the 
predudion of a particular document, notice must bo iu Form O [ibid. (29)). A 
refusal to attend or pi educe documents is an offence punishable by fine of £5 
(Friendly Societies Act, 1896 (59 & 60 Viet. c. 25, es. 84 (e), 89k 

(«) Pad., s. 68 (7). As to form of order for discovery, see Treasury Regula¬ 
tions, 1897, (30), Foim R. 

(t) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 68 (7). 

(«) Ibid., s. 68 (3) ; and see pp. 178, 179, 180, ante. The determination and 
order of the Registrar must, be in Form S, or as near thereto as the circumstances 
of the case may in his judgment allow (Treasury Regulations, 1897 (32)). 
fee for the determination of a registrar is £1, and £l for every adjournment 
•d. (70)). • 
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ihE 

(3) Makes a return or gives information in any respect false or sect. i. 
insufficient ( 7 /). Offences 

It is also an offence if an officer or member of a body which, and 
having been a branch of a society, has wholly seceded or been Penalties, 
expelled from that society and thereafter uses the society’s name, improj^r use 
or any other name implying that the body is still a branch of or name, 
the society, or the number by which that body was designated as a 
branch (a). 

393. It is an offence for a registered or unregistered society or lament, of 

branch to pay money on the death of a child under ten years of ,nont ‘y on 

age otherwise than in accordance with tbe Act of is'.KJ (b). ol 
Similarly a parent, or personal representative of a parent, claim¬ 
ing money on the death of a child commits an offence if he— 

(1) Produces a certificate of the death otherwise than in accord¬ 
ance with tho provisions of the Act; 

(2) Produces a falso certificate or one fraudulently obtained ; or 

(3) In any way attempts to defeat the provisions of tho Act with 
respect to payments upon the death of children (<■). 

394. If any registered society or branch is guilty of an offence, Liability to 

every officer of the society or branch bound by the rules thereof to p'-naiLies. 

fulfil any duty whereof tho offence is a breach, or if there is no such 

officer, then every member of the committee, unless that member is 
proved to have been ignorant of or to have attempted to prevent the 
commission of the offence, is liable to the same penalty as if he had 
committed the offence(</). 

Every default constituting an offence, if continued, constitutes a 
now oilonce in every \\eek(r). 

395. Any officer or person who aids or abets in tlie amalgamation Amalgama- 
or t ransfer of engagements or in the»dissolution of a friendly society, ^J^ Uon 
otherwise than as piovided, is liable on summary conviction to a fine 

of not more than X‘5, or to iippi isonment with hard labour for'a 
term not exceeding three months (/). 

( v ) Fiienilly Societies Act, 1696 (59 & GO Viet. c. 25), s 61 (a^, (b), (c). 

Penalty— line of not 111010 than £5 for all offences enumerated in as. 84, 89. 

For cases of failure to make unnual returns, see Fuendly hot ictus [Reyidiai) v. 

I'mtid Foresters Club (1884), Iliprose and Gammon, 12; Friendly Societies 
(Beyistrar) v. Juitimul Suit and Bui ml Assodation (1884), Diprose and Gammon, 

13 ; Impel vd Order of Oddfellows v. Bailout (1884), Piprose and Gammon, 15 ; 

Tomkins v. Kilyour (1879), Pipiose and Gammon, 202 ; of withholding property, 

Taysum v. Tayloe (1879), Diprose and Gammon, 2G2. See also, as to offences in 
connection with proceedings on inspection of affairs and on reference of 
dispute to registrar, notes (/i) and (l), p 175, and note (r), p 184, ante. 

(u) Friendly Societies Act, 1890 (59 A GO Viet. c. 25), s. 84 (d). 

(1) Ibid., b. 84 (f); see p. 150, ante. * 

(c) Fiiendly Societies Act, 1890 (59 & 60 Viet. c. 25), s. 84 (g). 

(d) Ibid., b. 85; see Booth v. Weiyhtman (1904), 20 T. L. R. 651. 

(e) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 86 ; see Harjan v. 

Sykes (1885), 49 J. P. 148. 

(/) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 90; boo alsot bid., 

*. 89. Presumably this rule refers only to registered societies, although s. 90, 
ibid., orpits)the wold “registered” before “friendly society” ; and, apparently, 
the provision does not apply to a winding up by the court. As to amalgama^ 
tion,transfer of engagements and dissolution, see pp. 192 et seq., post. 
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396. Ifc is ft misdemeanour, punishable by fine or imprisonment, 
or both, to give, with intent to mislead or defraud, to any person— 

(1) A copy of any rules, laws, regulations, or other documents, 
other than the rules of a registered society or branch, on the 
pretence that they are the existing rules, or that there are no other 
rules, of that society or branch (//); or 

(2) A copy of any rules on the pretence that they are the rules 
of a registered society or bianch when in fact the society or branch 
is not registered (/()■ 

It is also a misdemeanour for any person knowingly to make a 
false or fraudulent statement in any statutory declaration required 
by tbe Act of 1806 (i). 

397. Any person, including an officer (A), an officer's private 
clerk ( l), or a member (m), who by false representation or imposition 
obtains possession of any real or personal property, including books 
or papers (n), belonging to a registered society or branch, or having 
the same in his possession dishonestly (o) withholds or misapplies 
the same, or dishonestly (o) and wilfully applies any part thereof to 
purposes other than those expressed or directed in the rules and 
authorised by the Act of 18P6, is liable on summary conviction to 
a fine not exceeding £20 and costs, and to be ordered to deliver 
lip all such property, or to repay the amount of money applied 
improperly (p). In default of such delivery or repayment or of 
payment of such fine and costs, he may ho imprisoned with or 
without hard labour for any time not exceeding three months (i/). 

A prinui facie caso for granting a summons is made out (/) if a 
deficiency, not fairly attributable to waste or depreciation, exists in 


( 0 ) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 87 (1); sou fiutlcr, 
as to proceedings under this section, p. 18S, pod. 

(A) Friendly Societies Act, 1896 (£9 & 60 Viet. 0 . 25), s. 87 (I). 

(t) ibid., s. 87 (2). 

' (jfc) See R v. Bennett (1894), 10 R. 456. 

(1) See Re Mutual Aid Permanent Benefit Building Sonet y, Ex patle Janes 
(1S83), 48 J. P. 54. An ofRcoi is liable for misappropriation bv his private 
clerk (.Aid.) 

(hi) Re Briton Friendly Society (1852), 1 W. R. 50. 

(?i) Friendly Societies Act, 1896 (59 & 60 Yict. o. 25), s. 100 ; R. y. Benbow 
(1891), Diprose and Gammon, 1 (embezzlement by soeroUiy); R. v. Rtthatda 
(1882), Diprose and Gammon, 258 (fraud by secretary). 

(o) .See Scott v. Wilson (1893), 9 T. L R. 492; Barrett v. Markham (1872), 
L. It. 7 0. P. 405; Morning Star Lodge, Manchester Unity Independent Order of 
Oddfellows {Leeds District) v. Hewitt (1892), Diprose and Gammon, 261 ; It. v. 
Watson (1884), Diprose and Gammon, 536; It. y. Rhodes (1893), Dipiose and 
Gammon, 344 ; R. v. Bland (1886), Diprose and Gammon, 528 ; R. y. Jelf (1888), 
Diprose and Gammon, 529. As to “ withholding ’’ being a continuing offence, 
seo Summary Jurisdiction Act, 1848 (11 & 12 Yict. c. 43), a. 11, and Mayer y. 
Harding (1867), 17 L T. HO. 

(p) Friendly Societies Act, 1890 (59 & 60 Yict. c. 25), g. 87 (3); R. v. Robson 
(1883), Diprose and Gammon, 259; see R. v, Stafford Justices, Ex parte Foster 
(1894), 97 L. T. 123. 

(g) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), s 87 (3). 

(r) Under the Friendly Societies Act, 1890 (59 & 60 Viet. c. 25), a. 87 (3); 
see farther, as to proceedings, p. 188, post. The section is not intended aa a 
civil remedy (see Report of Chief Registrar, 1006, p. 9; Madden v. ( Rhodes, 
£1906^ 1 K. B. 534, following Barrett ?. Markham, supra: and compare It. y. 
TrutcoU (1899), 81 L. T. 188. , 




Part XIII—Offences, Penalties, and Proceedings. 


property entrusted to an officer of a friendly society for which he 
is accountable (s). This rule is not, however, applicable in the case 
of a person innocently receiving money from an officer who is at 
the time indebted to the society (t), or where a treasurer of an 
unregistered association, which subsequently becomes registered, is 
not party to the registration and declines to deliver up papers and 
moneys in his hands belonging to the unregistered association (u). 

If on a charge of withholding or misapplying property there is 
no proof of fraudulent intent, an order may be made for delivery 
of the property or repayment of moneys improperly applied, with 
costs, but the person charged is not liable to conviction (u). An 
order of this kind is enforceable as an order for the payment of 
a civil debt, recoverable summarily before a court of summary 
jurisdiction ( b ). 

398. Any person who wilfully makes, orders, or allows to be 
made, any entry, erasure in, or omission from a balance sheet of a 
registered society or branch, or a return or document required to 
he sent, produced, or delivered, for the purposes of the Act of 1896, 
with intent to falsify the same, or to evade any of the provisions of the 
Act, is liable on summary conviction to a fino not exceeding L'50 (r). 

In the case of collecting societies any person falsifying a contri¬ 
bution or collecting book is liable to a line up to iffiO, which is 
recoverable at tho suit of the Chief Jlegistiar or any assistant 
registrar or of any person aggrieved (d). 

399. To violate an Act of Parliament although there is no specific 
penally annexed to that violation is a misdemeanour (c). 

Sub-Sect. 2.— Bnmmaty Proceduie undir titillate . 

400. Offences and fines under the Act of 1896 may in England 
be prosecuted and recovered summajily (/)—(1) at the place where 
the offence was committed; (2) in the case of a prosecution against 
a registered society, branch, or officer thereof, at the place where 
the office of tho society or branch is situated ; or (3) in the case 
of a prosecution against a person other than a registered society, 
or branch or officer thereof, at the place where the pursoit is resi¬ 
dent at the time of the institution of the prosecution (g). 


(« 


(«) 


R. v. Bennett (1894), 10 It. 400. 

Ex parte O' Connell (I860), L. It. 1 Q B. 274. 

Patrick v. (Jilbert (1870), IS W. it. 315. But compare Ex parte Gordon 


(1851), 15 J P. 707, where a treasurer of a society which divided, and of which 
one division was registered, was convicted of withholding from tho registered 
portion moneys originally belonging to the entire society, 

(a) Friendly Socioties Act, 1908 (8 Fdw. 7, c. 32), h. 9. See R. v. Pedlar (1887), 
Diproso and Gammon, 147 (absonce of fraud); R. v. Truscott (1899), 8L L. X. 188. 

(b) Ibid. As to such courts, see title Magistrates. 

(c) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 88. 

(i d ) Collecting Societies and Industrial Assurance Companies Act, 1896 
(59 & 60 Viot. c. 26), s. 15. As to procedure, see p. 188, post. 

(«) Re London and Eastern Banking Corporation, Longworth's Executors' Cast 
(1859),. 1 De G. F. & J. 17, per Lord Campbell, L.O., at p. 31. As to mis¬ 
demeanours generally, see title Criminal Law and Procedure, Vol. IX., p. 246. 

(/) friendly Societies Act, 1896 (59 & 60 Viet. o. 25), s. 92. As to summary 
jurisdiction generally, Bee title Magistrates. 

[g) bid. 


187 

Sect. 1. 

Offences 

and 

Penalties. 


No fraudulent 
intent. 


Fine fur 
falsification. 


Violation of 
Act of 
Parliament. 


Jurisdiction 
of court of 
summary 
miisdictlon. 



188 


Friendly Societies. 


Sect.1. 
Offences 
and 

Penalties. 

Recovery of 
fines and 
costs. 

Who may 
prosecute. 


Appeal. 


Offences 
under 
Collecting 
Societies and 
Industrial 
Assurance 
Companies 
Act, 189G. 


Remedy by 
action. 


401 . Finos imposed by the Act of 1896, or any regulations there¬ 
under, or by the rules of a registered soeicty or branch, are recover¬ 
able in a court of summary jurisdiction at the suit of the registrar 
or of any person aggrieved (A). Similarly, costs or expenses ordered 
by the registrar to be paid by any person under the Act of 1896 are 
recoverable summarily as a civil debt ( i ). 

402. Criminal proceedings (A) may be taken—(1) in the case of 
a registered society, by the society or any member authorised by 
the society, or the trustees or committee; (2) in the case of a 
registered branch, by the branch or any member authorised by 
the branch, or the trustees or committee, or the central body of 
the society or any member of the society or branch authorised bv 
the central body; and (3) in any case, by the Chief Registrar or any 
assistant registrar authorised by him, or by any member of the 
society or branch authorised by the Central Cilice (/). A conviction 
will be set aside as ultra rtrrs if the complaint was made by oilieers 
of a society who were not officers appointed for the purpose (m). 

4C ! 3 -. An appeal lies to quarter sessions from any order or 
conviction made by a court of summary jurisdiction under the 
Act of 1896 (»). 

404. The provisions of the Act of 1896 (<>), with respect to 
offences under that Act, and the procedure relating thereto, apply 
in the case of offences under the Collecting Societies and Industrial 
Assurance Companies Act, 1896 (p). Bo applied, they extend to 
unregistered collecting societies as if they were registered 
societies. 


SdU-Sect. 3 .—Proceedings under Gena al Law against Officers. 

405. Criminal proceedings .taken under the Act of 1896 {q) do 
not take away the common law remedy by action against an officer 
fbr money had and received (/); but an order for repayment, followed 
by imprisonment in default, is a bar to an action brought by a 
society for recovery of the same moneys (s). 


(h) Friendly Societies Act, 1896 (50 Sc 60 Yict. c. 25), s 01 ; as to meaning of 
“ person aggrieved,” hco Bobmsim v. Carrey (1881), 7 U. 15. 1). 465, 475, (J. A. 

(i) Friendly Societies Act, 1008 (8 Edw. 7, c. 32), s. 10 

(k) I.e, proceedings under tho Friendly Societies Act, 1896 (59 & 60 Viet, 
c. 25), s 87; see p. 186, ante. 

(l) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 87 ( 4 ). For forms of 
application for authority of registry office to pio-ccute, and of statutory 
declaration in suppoit thereof, Bee Encyclopaedia of Forms and Precedents, 
Vol. VI., p. 95. 

kn) Her parte Gordon (1851), 15 J, P. 767. 

("> Fmndly Societies Act, 1896 (59 & 60 Viet. c. 25), a. 93 ( 1 ). As to quajter 
sessions generally, see title Magisthates. 

(o) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), ss. 84-91. 

(p) Collecting Societies and Industrial Assurance Companies Act, 1S96 
(59 & 60 Viet. c. 26), s 14(2). 

(?) Friendly Societies Act,, 1896 (59 & 60 Viot. c. 25), s 87 ; see p. 186, ante. 

(r) Smden v. Banks (1861), 3 E. & E. 623; Sharp v. Warren (1818), G Piice, 


* («i Vernon v. Watson, [1891] 2 Q. R 288, C. A., per Lore 
at p. 290; Knight v. Whitmore (1885), 53 L. T. 233. 
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Part XIII.—Offences, Penalties, and Proceedings. 

The provisions of the Act of 1896 ( t ) do not prevent any person 
from being proceeded against by indictment, if a conviction has 
not previously beon obtained against him for (dm same offence under 
that Act (a). Proceedings by indictment against an oilicer for 
misappropriation are not superseded by the statutory remedy pro¬ 
vided to enforce a civil debt (b). 

406. A secretary of a friendly society may bo couviclodof embezzle¬ 
ment if he appropriates to his own uso moneys paid in by membors 
and omits to enter them as received in the society’s'books (<•), 
whether he is a paid or unpaid sorvant of the society, and whether 
he is a member of it or not (d). So, too, a secretary may he con¬ 
victed of obtaining money by false pretences if he falsely repre¬ 
sents to a member that he owes tlu 1 society a larger sum than is 
the fact and obtains it (c). A charge of embezzh munt. against a 
secretary of a registered friendly society is dismissed if no proof of 
registration is produced at the trial (/). 

A treasurer of a friendly society is not a clerk or servant of the 
trustees, so as to enable him to be convicted of embezzlement (a). 
A treasurer of an unregistered society may be convicted of forgery 
if he appropriates moneys belonging to the society by means of a 
fictitious banker’s pass-book (It). 

A clerk of a friendly society, fraudulently withholding rents 
collected in the course of his duty as clerk, may bo convicted of 
embezzlement, and it is no defence that the business of tho society 
has not been conducted according to the statute (i); but a member 
of a society employed, with others, without remuneration, to sell 
certain excursion tickets on behalf of the society, and to pay over 
moneys received to a poison appointed, is a joint owner of tho 
moneys, and is not liable to be indicted as a clerk or servant for 
embezzlement (k). 

If moneys belonging to a society are misappropriated by a trustee 
he cannot be convicted on the charge of stealing moneys belonging 
to the treasurer ( l ). 

(() Funnily Societies Act, 1896 (59 & 60 Viet. e. 25). * 

(</) I but , s. 87 (5). 

(b) Summary J in indicium Act., 1879 (42 & 43Yict. c. 49), h. 35; R v. Stafford 
Justices, Fx parte Foster (1894\ 97 L. T. Jo 1215. 

(c) R. v. Frond (1801), Le. & ('a. 97; see R. y. Smith (1891), Dipro.so 
and Gammon, 244 (police court); R. v. Cox (1881), Dipruso and Gammon, 210 
(police court); R. v. Greetdiahjh (1SSJ), Diprose and Gammon, 247 (police 
court); R. y. Hi own (1870), Diproso and Gammon, 210 (pi dice eoaitl. 

(d) R. v. Murphy (1850), 4 Cox, 0. O. 101, 0. C. It , see It. v. Itall (1880), 

1 Mood. C 0. 474; and compare It. V. Ihpiose (1808), 19 Ti. T. 292, C. G. It 

(e) R. v. Woolley (1850), 1 Den. 559, O. 0. It.; see R. v. Wet man (1858), 
Dears. C. 0. 188. As to member obtaining money by false pretences, *co 
R. y. Itent (1843), 1 Gar. & Kir. 249; Jt. v. Taylor (1901), 49 \V. R. 871, G. 0 R- 

( f) R. v. Keiv (1885), Diprose and Gammon, p, 242, coram Pollock, 13. 

(./) R. v. Tyree (1889), L. J*. 1 0. 0. It. 177. 

(A) R. v. Smith (1862), 31 L. J. (M. C.) 154, C. C. R. ; R. v. Harris (lSt2), 2 

Mood. C. C. 267. T „ „ 

(/) R. v. Miller (1842), 2 Mood. C. C. 249 ; R. y. Bedford (1SG9), 31 J. 1. 117, 

0. 0. R. 

(/,-) R,y. Bren (1863), 33 L. J. (m. c.) 59. C. C. R. 

m R. y. Loose (I860), 2 L T. 254, 0. 0. R.; contra, R. v Ram (1841),- 

; Moftd. 0. 0. 204. 
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407. An unregistered society, even if some of its rules are in 
restraint of trade, can prefer indictments against its servants or 
officers for embezzlement (m ); but, as such a society has no legal 
existence as a company, association, or co-partnership, the property 
must be laid in individuals as beneficial owners (a). 

An action by an unregistered friendly society against tho treasurer 
to recover moneys of the society in bis hands is maintainable on two 
grounds, namely—(1) that, assuming the society to he an illegal 
association, the action is morely for the purpose of recovering the 
money of the subscribers, and is not in furtherance of the objects 
of the society (o), and (2) that the society comes within the 
exception contemplated by tho Companies (Consolidation) Act, 
3 908 (p), of a society formed in pursuance of another Act of 
Parliament., namely, the Act of 3896, which contemplates the 
existence of unregistered friendly societies (q). 

408. If any arrangement is made with a defaulting officer, care 
should be taken to avoid anjdhing which might ho an agreement to 
stifle a prosecution. Such an agreement, whether express (r) or 
implied (.*), is void, but moneys paid under it, if due to tho society, 
are not recoverable (t). 

Sect. 2 .—Legal Proceedings by and against Societies. 

409. The trustees of a registered society (a) or branch, or officers 
authorised by its rules (/), may bring or defend actions or legal 
proceedings with respect to any property, right, or claim of the 
society or branch, and may sue or he sued in their proper names 
without other description than the title of their office (u). 

A registeied friendly society, if sued in the society’s name (?;), may 
appear either in that name, with the addition of the words “ regis¬ 
tered under the Friendly Societies Act, 3896,” or by the trustees or 
other officers appointed to sue or he sued on its behalf (y). 

* (m) n. V. miner (187(6, 39 L. J. (m. c.) 51, C. V. R. 

(n) FI. v. Titnhud, [1891] 1 Q. 3). .VIS, 0. (\ If.; but compare Marrs y. 
Thompson (15)01.'), 8 G L. T. 759 (action against treasurer of unregistered society 
to recover months). As to tho status of unregistered societies, tee n. 127, ante. 

(o) Mairsv. Thompson, mjna, p>r Lord Alvekstone, (J.J., and Parltng, J. 

( ji) 8 Edw. 7, c. 69, s. 1 ; repealing and re-enacting Companies Act, 1802 

(2ft & 26 Viet. o. 851), s. 4. Seo title Companies, Vol. Y., p. 76 5 . 

( q) Marrs v, Thompson, sujna, jier CllANNEi.r,, J. 

( r ) Andrews v. Soi.thwart (188.1), Piprosc find Gammon, 78 (Gave, J.); see 
Ward v. Lloyd (1843), 6 Man. & G. 78.7; Flower v. Sadler (18S2), 10 Q. 13. D. 
012, 0. A.; McClatchie V. Had am (1891), 17 Cox, 0. 0. 402. 0. A. 

(s) See Jones v. Merionethshire Permanent Benefit Budilina Society, [1892] 

3 i h. 173, C. A. -Li 

(/) Andrnrs v. Sou thwart, supra. 

1 ><) As to proceedings by unregistered societies, see note («), supra, and titles 
I’kaotice and Procedure; Trade and Trade Unions. 

( 1 -) Knendly Societies Act, 1890 (59 & 60 Viet. c. 25), s. 9 (2); it will be 
observed that this provision does not render any consent from tbe society 
necessary. 

(a) fhid., s. 94 (1). Asto parties to proceedings generally, boo title Practice 
and Procedure. 

(5) See, e.tj, Toff Yale Railway v. Amalgamated Soriety of Railway Sermntt, 
[1901] A. C. 426. 

'/) R- 8. Ch, Ord. 12, r. 8, notes ; Yearly Practice of the Supreme Court. 
1911. p. 88. • 
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410 . In legal proceedings brought under the Act of 1896 
by a member or person claiming through a member, a registered 
society or branch may also be sued in the name, as defendant, 
of arty officer or person who receives contributions or issues 
policies on behalf of tho society or branch withm the jurisdic¬ 
tion of the court in which the legal proceeding is hi ought, with 
the addition of the words “on behalf of the society or branch,” 
naming the same (d). 

An officer sued on behalf of the society is not personally liable (e). 

The death, resignation, or removal from office of an officer of a 
friendly society, or any act of such officer after the commencement, 
of proceedings, docs not cause the abatement or discontinuance of 
such proceedings (/). 

411 . Where proceedings are taken against an officer or other Service of 
person sued on behalf of a registered society or branch, the officer or ^teuT’ 
other person may he personally served (y). In such proceedings (h), 

and also in proceedings taken against a society or branch for (ho 
recovery of any fine under the Act of 1896, service may be effected 
by leaving a turn copy of (he summons or other process at tho 
registered office of the society or branch, or at any place of busi¬ 
ness of the society or branch within the jurisdiction of the court in 
which the proceeding is brought,, or if that office or place of business 
is closed, by posting tho copy on the outer door thereof (i). 

"Wheio the service is not personal and when service is made by 
leaving a tiue copy of the summons or other process at the regis¬ 
tered office of tho society or branch, a copy must be sent in a 
registered letter addressed to the committee at the registered office 
of the society or branch, and posted at least six days before any 
further step is taken on the proceeding (k). 

412 . Proceedings may be brought against a trustee of a society Pioeeetiings 

or branch by the other trustees or truRtoe (/). f trustee 

The Attorney-General is mjt a necessary parly where the pro- ^ LC ' 
ceedings concern a noil-charitable friendly society (in). lie acral' 

In an action by a treasurer of a friendiy society on a promissory AchGnoa 
note it is sufficient to show that the rules were filed Lofore default note, 
was made, (n). 


(d) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 94'(2); Roberta v. 
l’uye (1876), 1 Q. B. D. 476. 

(V) Wormwell v. Hailstone (1830), 6 Bing. 668 ; Hcvnson v. Timmins (1838), 
4 M. & W. 510; Alexander v. Worm an (1860), 6 II & N. 100; IUbby v. Imperial 
Loilae of Druids (Secretary) (1892), Biprose and Gammon, 177. 

(f) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), a. 91 (3). 

(y) 1 bid , 8 . 94 (4). 
h) Ibid. 

t) Friendly Societies Act, 1908 (8 Edw. 7, c. 32), r. 11 . 

k) Fnendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 94 (5). 

l) Fnendly Societies Act, 1908 (8 Edw. 7, c. 32), s. 11. 

m) See Anon. (1745), 3 Atk. 277 ; and title Ohakities, Vol. IV., pp. 325, 326. 

n) Maryett v. Parties (1844), 1 Bow. & L. 582. 
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Part XIV.—Amalgamation, Transfer, 
Conversion, and Secession. 

Sect. 1.— Amalgamation and Transfer. 

413. Two or more registered societies may by special resolution (a) 
unite and become one society, with or will tout any dissolution or 
division of funds (/>). 

414. A registered society may by special resolution (c) transfer 
its engagements to any other registered society undertaking to fulfil 
such engagements (</). 

415. In the case of a registered friendly society, a special 
resolution fo>’ an amalgamation or transfer of engagements is not 
valid without (1) tho assent of live-sixths in value of the members, 
given cither at the meetings at which the resolution is passed and 
confirmed, or at one of them, or in waiting (<.*) (the value of members 
being ascertained by giving one vole to every member, and an 
additional vote, for e\ery five years of membership, but to no one 
member more than five votes in all) ( f ); and (d) the written consent 
(if every p< rson leceiving or entitled to any benefit from tho funds 
of the society, unless hi& claim is first satisfied or provided for (;/). 

On the application (/i) of the trustees or committee of a society, 
ami upon notice of that application being published in the London 
Gazette ( i ), the Chief .Registrar luay, with the consent of the 

(a) For meaning of special resolution, see p 160, anU. For form of resolu¬ 
tion, see Kneycloptediii of Forms uiul Precedents, Vol. VI., p. 66, Form 18 , as 
to penalties lor improper amalgamation, sen p. 1K5, ante. 

(/») Fiiemlly .Societies Act, 1896 (59 & 60 Viet. c. 25), s. 70 (1) Livery appli¬ 
cation to iegmtor a spoci il resolution for tlie amalgamation of societies must, bo 
made by each of the societies in duplication ollieial Form V (Treasury Regula¬ 
tion"!, 1S97), anil must be went to the Central Ollico, accompanied by statutoiy 
declinations from officers of eneh society in official Form II [that., 1897) (3-11). 
No acknowledgment of legistry is given to either society until sjieeial resolu¬ 
tions in tho like toims have boon submitted by tho other or others (ibid.). 
There is no statutoiy piovision for amalgamation or transfer in case of 
unregistoied societies. 

(.) For meaning of special resolution, see p. 160, ante. For form of resolu¬ 
tion, see Eneyclopanliu of Forms and Fiecodents, Vol. VI., p. 63, Form 19. 

(di Fu-ndiy Societies Act, 1896 (59 A 60 Viet. c. 25), s. 70 ( 2 ). Every 
application to register a sjieeial resolution for tho transfei of engagements must 
bo in duplicate in Emm IV (Treasury Regulations, 1897), and must be sent to 
tho Contial Office accompanied by statutoiy declarations in Forms U and X 
(dad 135) ). Tho registrar may require and icceive, as an alternative to such 
dot luiation, information in Forms FT and XI hind , 1897 ( 75 ) ). 

(<) Fiiemlly Societies Aet, 1890 (59 & 60 Viet. c. 25), s. 70 ( 3 ) (a). 

(f) Ibid., s. 70 ( 6 i. 

Of) l bid., H. 70 (A) tjq. 

(Ji) Tho ajijilieation must be in Form Z (Treasury Regulations, 1897), and 
must bo scut to the i i gisti ur in duplicate, with a copy of tlio London Gazette 
in which the advertisement is published (ibiil., 1897 (37) ). 

(0 Notice to bo in Form Y (Tie.tsury Regulations, 1S97), and to be advertised 
in the London Gazette a: ’ 4 one month before application to the'registrar 

’(t bid. (36)), 



Part XIV. —Amalgamation, Transfer, Conversion etc. 

Treasury (k), dispense with any consents and conditions required Reot i. 
by the Act of 1890 or the regulations, and may confirm the Amalgama- 
amalgamation or transfer ( l). ‘ tion and 

Transfer. 

416. On amalgamation the property of the amalgamating r ;— 
societies, other than stocks and securities in the public funds (m), V ^ ai ^! >t 
vests in the trustees of the amalgamated society without conveyance piopei y * 
or transfer (n). 

417. A member of a society which has amalgamated or transferred nts^miiod 
its engagements, or a person claiming any benefit from its funds, mcmber - 
who is dissatisfied with the provision made for satisfying his claim, 

may apply to the county court for relief {<>); hut the couuty court 
has no jurisdiction (i>) prior to the confnmation of the special 
resolution (tj). 

418. The above rules do not apply to the amalgamation of Amaigama- 

(1) a registered society consisting wholly of members undor twenty- ft d 

one years of age with (2) a registered society or branch having n"]uTt 1 ° au 
members above that age. Amalgamation in such cases, or societies, 
provision for distributing among several branches the members 

of a juvenile society, is effected by ordinary resolutions registered 
in tho manner required for the registration of an amendment of 
rules (r). 


Sect. 2. —Conversion into Limited Company. 


419. A registered society may by special resolution (s) convert Conversion 

itself into a limited company under the Companies (Consolidation) intf> Jimite(J 

i •' A v ' company. 


(&) Poe Treasury Regulations, 1897 (38). If mine than one heating or 
adjournment is necessary, the same fee is payable as m 1 he case of a dispute 
{ibid. (41) ). • 

( l ) 1?riemily Societies Act, 1896 (59 & 60 Viet, c. 25), s. 70 (4). As fo I'm ms 
and registration in such cases, see Treasury Regulations, 1897 (.49), (4(>j. Tift 
fee payable is £1 {ibid. (70)), • 

{m) Pee Fiieudly Societies Act, 1896 (09 &. 60 Viet c. 20), s. 50. 

(n) Ibid., ss. 49 (1), 50. An amalgamation or transfer of engagements 
does not prejudice any right of a creditor of any society concerned {ibid., 
8. 72). 

fo) Ibid., s. 70 (7). 

(») Ibid, for the powers of the county court, see p. 180, ante. 

(g) Jones v . Slee (1886), 32 Ch. D. 585, 0. A. • 

(r) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 70 (5). For registra¬ 
tion of amendment of rules, seo p. 140, ante. 

(s) Seo Blythe v. Btrtley, [1910] 1 Ch. 228, O. A. As to special resolutions, 

generally, see p. 160, ante. For form of resolution, see Encyclopaedia of Forms 
and Precedents, Vol. VI., p. 64. Every application to register a special 
resolution for converting a society into a company must be in triplicate m 
Form A A (Treasury Regulations, 1897), and must be sent to the Central 
Office accompanied by a statutory declaration in Form IJ {ibid. (42) ). An 
application for registry of a special resolution for amalgamation with a company, 
or for a transfer of engagements to a company, must be sent to the Central 
Office in duplicate in Form V or W, as the case may be, with the necessary 
modifications to suit the facts, and must be accompanied by statutory declara¬ 
tions in Forms U and AC {ibid. (43)). Where the special resolution is for 
conversion into, amalgamation with, or transfer of all the engagements of a 
society to, a company, the following words must be written at the foot* 
“ Thg, registry of the Society is hereby cancelled {or directed to be 


v. *4 
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Aid, 1908 (t), or ainalgamaie or transfer its engagements to any 
such comjmny (?/). 

The range of objects o! the company into which the society may 
lie converted need not bo precisely limited to the purposes defined 
in the rules as the objects of the society, nor ho strictly confined to 
tho objects specified or referred to in the Act of 1890 (x). 

"When a registered friendly society has been converted into a 
limited company, the objects of which, as declared by the memo¬ 
randum of association, are to continue the business of the society, 
and also to carry on an extended range of business, the members 
of the company are not entitled to an injunction restraining the 
company from earning out those of tho objects of its memorandum 
which are in excess of the objects of the original society; and this 
even assuming that the special resolution for conversion was ultra 
rin s ol the society (a). The validity of such a special resolution 
passed before 3rd August, 1910, is not to be questioned on the 
ground that tho objects of the company, as therein set forth, extend 
bey aid those authorised by the rules of the society at the date of the 
passing of tho resolution, or that in any other respect the require¬ 
ments of the Act of 1890 (h) have not been complied with (c); but 
where the business carried on by tho society hefoie conversion 
included insurance business, the objects of the company aro not to 
extend beyond those authorised by tho rules of the society at the 
date of the passing of tlm special resolution, except so far as is 
necessary for carrying out any assurances, contracts, or policies 
entered into before 3rd August, 1910 07). 

If a special resolution for converting a society into a company 
contains the particulars required by the Companies (Consolidation) 


cancelled). Chief Registrar” {ibid. (44) ). See fuither, ns to amalga¬ 

mation or transfer of engagements*Friendly (Societies Ait, 189(5 (59 & (50 Yict. 
c. 23), s. 70 (3), (-1), ((5), (7). 

X (t) 8 Edw. 7, e. 69; sec title Companies. Vol. V., p (526. 

(w) Ennndly Societies Act, 1S96 (59 & GO Yict. c. 25), s. 71 (1). 

(r) See ibid., s. 8 ; and Blvthc v. Ihrttnj, [1909] 1 Ch. 228, C. A,, whero, 
at p. 2 35, Cozens-ITardy, ME., said: “When it [a friendly socioty] is a 
limited rtnnpany, it may then exercise such powers of enlarging and altering 
its objects, with the sanction of the court, as aro given by the Companies 
Acts.” But a fiiendly society could not, for example, ho converted into a 
brewery company [ibid ); seo also Media,h v. I,'oral Lon,Ion Mutual Insurance 
Society, Ltd, [,1910j 2 On. 109, <A, As to the objects speciiied in the Friendly 
Society's Act, 1890 (59 & GO Yic.t. e. 251, s. 8, see pp. 120, 121, ante. 

(n) Med rule V. lloyal Loudon Mutual Jnsurance Society, Ltd., supra. 
In the couise of his judgment Cozens-ILuidy, M.lfr, said,' at p. 177: “I 
think it might have boon competent for a member to commence an action, 
suing on behalf of himself and all other the mombers of the liiendly society, 
asking for a declaration that the special resolution was ultra viirs, and that all 
proceedings under it were therefore void.” 

(5) Sco note (a), p. 193, ante. 

(0 Companies (Converted Societies) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 23), 
!• -the provisions of the Companies (Consolidation) Act, 1908 (8 Edw. 7, 
c. 69), s. 17, relating to conclusiveness of certificates of incorporation apply in 
this case ( joid.j; see title Companies, Yol. Y., p. 67. 

(d) Ibid .; and see title Companies, Vol. V., pp. 626, 627. The Companies 
(Converted Societies) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 23), does not affect 
the right of any converted company to alter its memorandum of association in 
accordance with the Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69^ See 
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Act, 1908 (c), to bo contained in the memorandum of association of 
a company, and a copy of it has been registered at the Central Office, 
a copy of the resolution sealed and stamped by the Central Office 
has the same effect aB a memorandum of association duly signed 
and attested under the Companies (Consolidation) Act, 1908 (/). 

420. When a society is registered as, or amalgamates with, or 
transfers all its engagements to, a company, the vegibtry of the 
society under the Act of 189G becomes void and numl be cancelled 
by the registrar (//)• This rule is applicable equally in tbe case of 
a conversion of a collecting society into a mutual company by 
order of the court {It). 

The registration of a society as a company does not affect any 
right or claim subsisting against, nor any penalty incurred by, the 
society (i). 

421. Without prejudice to the powers conferred on registered 
societies, to which reference lias just been made, the governing 
body of a collecting society having more than 100,000 members 
may petition the court for an order converting the society into 
a mutual company under the Companies ( Consolidation) Act, 
1908 (■/). The comt may mako the order if satisfied that, on a poll 
being taken, at least 55 per cent, of the membors over sixteen 
years of age arc agreeable to the conversion, and may give directions 
for settling a proper memorandum and articles of association of the 
company (/«). 

iSicct. 3 .—Conversion into Uranch. 

422. Any society registered before 1st January, 1876, may, by ail 
ordinary resolution passed by a majority of the members or 

title t'oMI’ VNJMS, Yol. V , pp 328 et s<y , and U> Royal Loudon Mutual Insurance 
Society, Ltd., [1010] W. N. 220. 

(e) 8 Edw 7, c. (it), ss. 3, 5, repealing nftd re-enacting Companies Act, 1802 
(25 & 26 Yict. c. 89), 6S. 8, 10. Upon registration of tlio sealed copy of tfce 
resolution with the Registrar of Joint Stock Companies, the society is oouveited 
into r. company and ceases to ho subject to the provisions of the Eriendly 
Societies Act, I89G (59 & 00 Viet. c. 2.5). As regards tho name of tho company, 
soo Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 8, repealing and 
re-enacting Companies Act, 1802 (2.5 & 20 Yict. c. 89), p. 20, and title Companies, 
Yol. V., p. 8*1. 

(/) Eriendly Societies Act, 1890 (.59 & 60 Yict. o. 2.5), s. 71 (2). As to 
Central Office, see p. 129, ante. 

(g) Eriondly Societies Act, 1896 (.59 A. 00 Yict. c. 25\ s. 71 (3) See Treasury 
Regulations, 1897 (44). 

(It) Assurance Companies Act, 1909 (9 Edw. 7, c. 49), s. 30 (1). 

(t) Eriondly Societies Act, 1890 (59 & (30 Yict. o. 25), s. 71 (3). Eor the 
purpose of enforcing such rights, claims, or penalties, the society may be sued 
and proceeded against exactly as if it had not been converted into a company, 
and such rights, claims, and liabilities to penalties have priority, as against4he 
property of tho company, over all other rights or claims against or liabilities of 
the company {ibid.). See Fhdlq/son v. Hale (1880), 43 L. T. 607, where it was 
held that a menibor of a society ordered to bo wound up as an unregistered 
company under tho Companies Acts, 1862 and 1867, could not set oil the 
amount of deposits made by him against a claim made against him by the 
liquidator for a sum advanced by the society. 

(j) 8 Edw. 7, c. 69. 

(A) Aqpuranoe Companies Act, 1909 (9 Edw. 7, c. 49), b. 30 (4). Notice of an 
intention to present a petition must be published in the London (ia.'flt and iuBueh 
newspapers as the court directs (i bi< i.\ See also title < 'om pan i es, Yol. V., p. 626. 
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delegates present and entitled to vote at a general meeting of 
which due notice has been given according to the rules, determine 
to become a branch of any other registered society, and also, if 
thought fit, of any registered branch of such a, society (l). 

If the rules of the society do not comply with all the provisions 
of the Act of 1896 and of the Treasury Eegulations (m) in respect 
of the registry of branches, the general meeting at which the 
resolution is passed may also mako the necessary amendments in 
the rules («). A copy of tho rules of the society, showing the 
amendments, if any, and two copies of the resolution and amend¬ 
ments, each signed by tho chairman of the meeting and by the 
secretary of the society being converted, and countersigned by the 
secretary of the other society, must he sent to tho registrar (o). 

423. No registered socieiy can be registered as a brunch 
until its registry as a society is cancelled (ji). If tho rules 
submitted to the registrar, amended or noi, as tho case maybe, 
comjdy with the provisions of the Act of 3896 and of the Treasury 
Eegulations, the registrar must cancel the registry of the first- 
mentioned society and registei'ifc as a branch of the other society ( q). 
He must also, if so specified in the resolution, register it as a branch 
of any branch of such other society without further request or 
notice, and must simihuly register the amendment of rules without 
further application or evideuce. Until registry the resolution is 
ineffective (r). 

The rules of a society wdiieh becomes a branch, so far as they 
fire not contrary to any express provisions of tho Act of 1896 or of 
the Treasury Eegulations, and subject to any amendment of the 
kind mentioned, continue in force as the rules of the branch until 
amended (s). 

Root. 4. — Si’Ci’jtswn and Expulsion. 

x 424. In the case of a society with branches provision is often 
made under the rules ior the secession of branches (f). A secession 
is invalid when the rules of the society have not boen complied 
with (?/). 

A seceding or expelled branch, or an officer or member thereof, 
may not use the name of the parent society nor an}’ name implying 
that it is a branch thereof, nor the number by which it was 
designated as such branch (r). 

(/) Friendly Societies Act, 18% (59 & GO Viet. c. 25), s. 73 (1), (7). 

(»i) Seep. 133, ante. 

(>;) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 73 (2). 

(e) Hid., s. 73 (3). 

Us) Treasury Eegulations, 1897 (45). 

(?) Friondly Societies Act, 1S96 (59 & 60 Viet, c 25), s. 73 (4). The cancelling 
need not bo advertised (ibid., s. 73 (5) ; Treasury Eegulations (53) n.). 

(r) Friendly Societies Act, 1896 (59 & GO Viet. c. 25), s. 73 (4). 

(a) Ibid., s. 73 (6). 

(t) See Encyclopaedia of Forms and Precedents, Vol. VI., p. 34; as to regia- 
tiation of a seceding or expelled branch, see p. 134, ante. 

(u) Schofield v. Vause (1886), 36 W. E. 170, n., 0. A. (very fully reported in 
Ihprose and Gammon, pp. 437—509); Scott v. Barton (1895), Dipipse and 
. Gammon, 432. See Wilkinson v. Jaggcr (1887), 20 Q. B. D. 423. 

(°) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), sa. 21, 84 (d). * 



Part XIV.— Amalgamation, Transfer, Conversion etc. 

Immediately a branch is excluded from a society all the members 
of the branch are similarly excluded, and such members lose the 
benefit of a funeral fund if one of the rules is that only members 
of the society shall be entitled to such benefit (a). 

Notice of a proposed secession need not be given to members 
joining a branch after a resolution to secede (b). On the secession 
of a branch, in settling accounts, the funds of the branch are not 
to be divided as in a winding-up (c). 


Part XV.—Dissolution. 

Sect. 1 .—In General. 

426. Societies and branches (J) registered under the Act of 
1896, and collecting societies, whether registered or unregistered (/■;, 
may be terminated in any of the following ways, name I}’: 

(1) As provided by the rules (/); 

(2) By instrument of dissolution ; and 

(3) Compulsorily, by award of the registrar (</). 

A friendly society, whether registered or unregistered, may 
also be wound up under the Companies (Consolidation) Act, 
1908 (ft). An unregistered society may register itself for the 
purpose of dissolution ( i ). 

426. Where there is no provision for dissolution in tbo rules of 
an unregistered society, the society cannot bo dissolved except by 
consent of all the members, or by order of the court, and the court 
ought not to interfere unless thero is a practical impossibility of 
the society continuing (j). If the funds of an unregistered slate 
club have been expended irregularly, and actuarial data are against 
the possibility of performance of the promises made to subscriber/, 
a receiver will be appointed on the application of persons interested, 

(a) Fishery. Dratlsford (1896), lbprose and Gammon, 250; Strath v. Hrails/bnf 
(1895), 40 Sol. Jo. 18. See, further, as to the funds of an expelled branch, 
Strickland v. Starlne (1900), Repoit of Chief Registrar (1901), 89, and other 
cases in that Report. 

lb) Re Sheffield Order of Druids Soeidy (1892), 56 J. P. C13. . 

(e) Ibid. 

(</) As to dissolution generally, see title Building Societies, Vol. IlL, 
pp. 392—400, many of the provisions m the Building Societies Acts being 
similar to or identical with those contained in the Friendly Societies Acts. As 
to dissolution of branches, see also Friendly Societies Act, 1896 (59 & 60 Viet, 
c. 25), s. 82. As to offences in connection with dissolution, see p. 185, ante 

(e) Collecting Societies and Industrial Assurance Companies Act, 18?>6 
(69 & 60 Viet. c. 26), s. 12. 

(/) All societies registered under the Friendly Societies Act, 1896 (59 &• 00 
Viet. o. 25), must provide by their rules for dissolution (Friendly Societies A< t, 
1896 (59 & GO Viet. c. 25), s. 9 (3), Sched. I. (12). 

y?) Ibid., s. 78 (1). See pp. 198, 201, post. A society cannot by its regulations 
contract itself out of the powers of dissolution given by statute (1 'Talk* r v. I on tun 
Tramways Go. (1879), 12 Oh. D. 705; see also Elhs \. Dadson, [1891 j W. N. 43). 

(/() 8 Bdw. 7, c. 69, ss. 267, 268 ; and see p. 202, post. 

(i) See Fountain's Case, Swijt's Case (1865), 84 L. J. (oh.) 593. 

(;) Vlake v. Smither (1906), 22 T. L. R. 698. 
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however small their pecuniary interest may be (k). The court 
may dispense with service of notice of a judgment dissolving a 
society, and instead direct notice to be advertised in certain 
newspapers ( l ). 

427. On the winding up of a non-charitable ( m ) friendly or other 
mutual friendly society, the funds are divisible among the members 
for the time being («). liufe if the entire beneficial interest in the 
fund has been exhausted in respect of each contributor, the fund 
will pass to the Crown as bona vacantia, where there are no members, 
or only honorary members not entitled to relief, or where there 
are members entitled only to certain fixed annuities which 
are provided for (o). 

428. Tlio court will not restrain an unregistered society from 
dissolving itself where a groat majority of its members agree to 
such dissolution (p). 

If a friendly society has dissolved and lias ceased to oxist, it 
is sufficiently represented in an administration suit if a single 
member of each class interested in the affairs of tlio society is 
brought before the court (q). 

Sect. 2 .—Dissolution by Instrument . 

429. A registered friendly society or branch may be dissolved 
with the consent (1) of five-sixths in value of the members (r), 
including honorary and infant members (s), their consent being 
testified by their signatures (t) to an instrument of dissolution; 
and (2) of all persons entitled to any relief, annuity, or other 
benefit from the funds of the society or branch, unless their 
claims arc satisfied or adequate provision is made for that purpose (a). 
In the case of a branch the consent of the central body is also 

^(/ij Hr One and All SuLnns and Accident Tnsuutnce Association (1908), 
Times, 121b. and 18th December. As to appointment of recoivors, gonorally, see 
title Deceivers. 

(l) Re Lead Co 's Workmen’s Funds Society, Zon es v. Governor and Company for 
Smelting hhwn Lead with Pit and Sea Coal, [1901] 2 Ch. 196. 

(m) As to when a friendly society is charitable, see p. 122, ante; and title 
ClIARITIES, Vol. 1Y., p. 110. 

(n) Be Hassell Institution, Fuji [ins v. Ray hi no, [1898] 2 Oh. V-2 ; see also title 
Charities, Yel. IV., p. 119, note (/); compare MW hell v. Rumess (1878), 5 
It. (Ct. of Ross.) 951; Sharp v. Dunbar Sailors’ Society (1903). 10 Soots Law 
Times, 572. 

(o) Cunnack v. Ed wauls, [1896] 2 Oh. 679, 0. A. ; Braithuaite v. A.-G., [1909] 
1 Ch. 510; see Be Ruddinyton Land, [1909] 1 Ch. 701. See, also, title Descent 
and Distribution, Vol. XI., p. 28. 

O') Waterhouse v. Muigairoyd (1831), 9 L. J. (o. s.) (CH.) 272 ; notwithstand¬ 
ing a rule to the effect that if threo members desire the society to continue the 
society shall not bo dissolved {ibid.). 

(q) Pare v. Clegg (1861), 29 Beav. 689. As to parties to administration suits, 
see title Executors and Administrators, Yol. XIV., pp. 335—338 

(r) As to calculating tbo valuo of members, see Friendly Societies Act, 1896 
(59 & 60 Yict. c. 25), «*. 70 (6), (7), 78 (2). 

(a) See Dennison v. Jeffs, [1896] 1 Oh. 611; and Rudd y. James, [1896] 2 Ch. 
554, O. A. 

{t) As to presumption of validity of signatures, see Friendly Societies Act. 
1896 (69 & 60 Yiot. c. 25), s. 79 (6). 

(a) See ibid., ss. % (1) (e). 79 (4). 
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required, unless the dissolution is carried out in accordance with Sect. 2 . 
the general rules of the society (b). Dissolution 

Where a juvenile branch of a society or contrat body is, accord- by 
ing to the rules, governed by a committee of the central body, the Instrument, 
members are precluded from dissolving without the consent of the 
committee (e). society. 0 

430. A society or branch registered under the Act of 18!)l>, Dilution 
other than a friendly society or branch, may bo dissolved with the of other 
consent of threo-fourths of the members, their consent being societies, 
testified by tlieir signatures to an instiument of dissolution (d). 

431. The consent of a member to a dissolution may be testified consent, how 
by the signature of an agent on his behalf (e) ; but it is doubtful testified’ 
whether infants are competent to appoint agents to execute on their 

behalf (/). 

Dissolution may, it seems, bo agreed upon without convening a , rn .. 
general meeting ( 7 ). unnecessary 

432. The instrument of dissolution of a registered society must instrument of 

set forth— dissolution, 

(1) The liabilities and assets of the society or branch in detail; 

(’2) The number of members and tho nature of their interests ; 

(3) The claims of creditors and the provision made for their 
payment; 

(4) The intended appropriation or divisiou of tho funds and pro¬ 
perty of the society or branch, unless such appropriation or 
division is left to the award of the registrar (h). 

The instrument must be signed 111 duplicate (i), and registered Signatuicund 
with all alterations in the same manner as the rules (fr). When legislation, 
sent for registration, it must be accompanied by a statutory declara¬ 
tion by one of the trustees or by three members and tho secretary 
of the society or branch, stating that it lias been signed in the 

(h) Friendly Societies Ad, 1896 (5*9 & 60 Yiot. c. 20), s. 7S (1) (<.). 

(r) JituM v. Jamc*, [1896] 2 Oh. 004, C. A. 

(d) Friendly Societies Act, 1890 (59 & 60 Yict. c. 20), s. 78 ( 1 ) (t>). As to 
pre&umption of validity of signatures, see ibid , s. 79 ( 6 ). 

(e) Dennison v. Jeffs, [1890] 1 (.’h. 611, not following Second Edinburgh mid 
Leith 49Ini Sfarr-llvirUtt ]1 inkling Society v. Aitlen (1892), 29 Sc. L. it. 400. 

As to presumption of validity of signatures, see Friendly Societies Act, 1890 
(09 & 60 Viet. e. 25), s. 79 ( 6 ). 

(/) Rudd v. James, supra, wliere Iuskewich, J., held that infants were in¬ 
competent for this purpose ; hut in tho Court of Appeal, Lxndlky, L.J., left 
the point open and upheld the decision of tho couifc below upon other grounds. 

( 17 ) iie Eclipse Mutual Benefit Association (1853), 1 K & J. 30. 

(li) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), e. 79 (1). As to tho 
termination of a branch by suspension and expulsion, and the consequent 
dealings with the funds, see Strickland v. Starkie (1900), Report. of Chief Registrar 
(1901), 89, and other unreported cases mentioned in that Report. On the 
termination of a branch the funds cannot he dealt with without having regard 
to the rights of the central body; see also Schofield v. Vause (1886). 36 W. R. 

170, n„ 0. A. ' 

(<) Treasury Regulations, 1897 (00). Pee Dennison v. Jeffs, supra; and 
title Building Societies, Vol. III., p. 392. For a form of instrument of 
dissolution of society, see Encyclopaedia of Forms and Precedents, Yol. YI.» 
p. 99; of branch, see ibid., p. 101. 

(ifc) friendly Societies Act- 1S9G (59 & 60 Yict. c. 25), s. 79 (5). 
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niiumer mentioned (l). The registrar returns one of the duplicates 
of the instrument of dissolution to the society, with an acknowledg¬ 
ment of registry (m). The instrument does not require to be 
stamped ( n). 

Subject to similar provisions regarding consents, signature, and 
registration, the instrument of dissolution may be altered (o). 

433. Notice (p) of dissolution must be advertised by tho registrar 
at the expense of the society or branch in tho London Gazette and 
in some newspaper in general circulation in the neighbourhood of 
tho register ed office of the society or branch ( q ). 

434. Any proceedings lo set aside a dissolution must be com¬ 
menced by a member, or other interested person, or a trustee (r), 
within three mouths from the date of the advertisement (s). Notice 
also of tho proceedings must be given to the Central Office not less 
than seven days before commencement (/)• Whore an order is made 
setting asido the dissolution of a society or branch, the society or 
biauch must give notice to the Central Office within seven days after 
the order has been made (a). 

435. If no proceedings are commenced within tho stated time, 
or if proceedings aro commenced and fail, tho legal dissolution of 
the society or branch lakes effect from the date of tho advertisement. 
In such event, proof that the signatures of the parties consenting to 
the instrument of dissolution were properly obtained is not 
necessary (h). 

On registry, the instrument of dissolution and all alterations 
aro binding upon all the members of a society or branch (c) 
including signatories who die between the date of registry and 
advertisement (d). 

(/) Friendly Sonetiffl Act, 1806 \bd & (lOVicfc. c. 25), b 79(6), Treasury 
IV' gillations, 1807 (60). Foi afoiiu of stututuiy deriaiation, seo JOmyclopaidia 
of Forms and Precedents, Vol. "VI., p. U>1. Tho instrument must, also bo 
accompanied by a statement naming some newspaper in general circulation in 
tho neighbourhood of tho registered offieo of tho society or branch, whoroin it is 
desired that notico of tho dissolution shall ho published, and of tho sum requisite 
to defiay the expenses of such publication, and by tho further sum of os. Gd. for 
the like publication hi the London Gazette (Treasury Regulations, 1807 (00) ). 

(m) Ibid., (61). No ice is payable, beyond the cost of the advertisements, for 
the registration of an instrument of dissolution or nnr alterations, 

(n) Friendly Societies Act, 1806 (50 & 60 Viet. c. 25), e. 33 (d), 

(«) Ibid., s. 79(2), (5); Treasury Regulations, 1807 (62). 

(]>) In form AR (Treasury Regulations, 1897 (63) ). 

(ol Friendly Societies Act, 1806 (59 & 60 Yiot. e. 25), ss. 79(6), 81. Tho 
registrar's award for distribution of the funds ol a society on distribution is in 
Form AS, Treasury Regulations, 1897 (64). 
fr) As to trustees, see Iludd v. James. [1896] 2 Oh. 554, 561, 0. A. 

(s) Friendly Societies Act, 1896 (59 & 60 Tret. c. 25), s. 79 (6), 

(<) Ibid., b. 83 (1); Treasury Regulations, 1897 (68), Form AX. See also 
WHmot v. Graft i, [1892] 1 Q. 13. 812. As to Central Office, see p. 129, ante , 

(a) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s, 83 (2) For form of 
notice, see Treasury Regulations, 1897 (68), Form AY. 

lb) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 79 (6). 

lc) YfetcZ., s. *79(6). 

(d) Fortune V. Orr (1894), Lfiprose and Gammon, 639. See Mussed v.•Hereford 
Fru-ndly Society (1899). Report of Chiof Registrar, 21 (member dying after 
signing mstrumeffi, but before registration, entitled to participate). * 
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Sect. 8.— Dissolution by Award of Registrar. 

436. When a dissolution by award of the registrar is desired an 
application in writing^') must lie made to Iho registrar stating that 
the funds of a society or branch are insufficient to meet the existing 
claims thereon, or that the fixed rates of contribution are insufficient 
to cover the benefits assured, and setting forth grounds for the 
allegation of insufficiency, and requesting an investigation into tlio 
affairs of the society or branch with a view to dissolution ( f). 
TJpon such application the registrar may, at the expense of iho 
society or branch concerned (g), himself investigate or cause an 
investigation to be made into its affairs, but lie must first give one 
month's notice in writing to the society or branch concerned (7/). 

The consent of the contral body of a society is necessary before 
the registrar can investigate tbo affairs of a branch with a view to 
its dissolution (i). 

437. If on investigation it appears that the society or blanch is 
unable to meet the claims upon it, or that the fixed rates of con¬ 
tribution are insufficient to cover tlio benefits assured, tbo registrar 
may award that the society or branch be dissolved, and if he so 
awards, must direct how its affairs are to be wound up (A). 

The award may bo suspended for a period to enable tbo society or 
branch to make such alterations and adjustments of contributions 
and benefits as will, in the opinion of the registrar, olTviate the 
necessity for dissolution (I). 

The powers of the registrar In such an investigation are similar 
to those exercisable by him on reference of a dispute (»»). 

438. The award, whether for dissolution or distribution of funds, 
is final and conclusive on the society or branch and all members, 
and on all other persons (») having any claim on the funds ot 

[t) For a form of application, see Encyclopedia of Forms ami Precedents Yol. 
YL, p. 102; Treasury Regulations 1 SOT (65), Form AT. Tho rules of a 
registered society must pumde for investigation being made by tho*registrar 
(Friendly Societies Act, 1890 (59 & GO Yiet. c. 25), Sehed. 1. (18) ). Tlio 
application must be made by ono-fifth of tlio members of a registered society 
or branch, or by 100 members where tho total number is from 1,000 up to 10,000, 
or by 500 members where the total number exceeds 10,000 (ilnil 80 (I)). 

(/) Fiiendly Societies Act, 1S9G (59 X' GO Yict. c. 25), s. 80 (2). 

((/) / bid , s. 80 (0). 

'() Ibid., s, 80(1); Fiiendly Societies Act, 1908 (8 Fdw. 7, c. 32), s. 8. Tbo 
notice of investigation must bo in Form ALT (Tieasury Regulations, 1897 (GG)). 
The actuary to the Ontial Office is usually appointed to make the investigation. 

(t) Fiiendly Societies Act, 189G (59 & GO Viet. c. 25), s 82. Tho instrument 
of dissolution of a blanch must be m Form AOb (Treasury Regulation, 
1897 (GO)). 

(A-) Friendly Societies Act, 189G (59 & 60 Yict. c. 25), s. 80(3). For fonn of 
award, see Treasury Regulations, 1897 (66), Form AV. The registrar mav 
require the payment to the Exchequer of a reasonable fee for his investiga¬ 
tion, m accordance with the scale fixed for valuation (Treasury Regulations, 
1897 (19), (70)). As to payment of fees, see Hid. (20), (70). The fee for his 
award is £1 (i bid. (70)). 

(. I ) Frigndly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 80 (3). 

(»n) Ibid., s. 80 (4). As to his power in case of a dispute, see p. 183, 
ante. • 

(») In R. v. Friendly Societies Chief Registrar, Ew parte Evans (1000), 
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the society or branch, and is enforceable in the same manner 
as a decision of the registrar on a dispute (o). 

Though there is no appeal from the award on the ground that it 
is not just as between the parlies, application may be made to the 
High Court to set aside an award on the ground that the registrar 
has acted ultra vires or has not heard all the parties interested (p). 
The sumo rules apply to proceedings to set asido a dissolution by 
award ( q ) as in the case of a dissolution by instrument (;•)• 

439. Within twenty-one days after making the award, the Central 
Office must insert notice (s) thereof in the London Gazetie and in a 
newspaper circulating in the neighbourhood of the registered office 
of the society or branch concerned ( t ) at the expense of such society 
or branch (a). 

Sect. 4. — Winding up by the Court. 

440. The court has jurisdiction under the Companies (Consoli¬ 
dation) Act, 1908 (b), to wind up compulsorily, as an unregistered 
company, a soeioly registered under the Friendly Societies Acts, 
hut not registered under the Companies Acts, but there can be no 
such winding up voluntarily or under supervision (c). This 
principle would apply equally in the case of unregistered societies. 
The fact that such a society has passed a resolution to dissolve, 
and is actually in process of dissolution, does not prevent a creditor 
from obtaining a winding-up order (d). Members of a friendly 
society who have given notice of withdrawal of deposits are not in 
the same position as outside creditors, and are not entitled ex debtto 
justitue to obtain an order for winding up (<?)• 


Import of Chief Eegistrar, 89, Vaughan Williams, L.J., at p. 91, was 
doubtful whether the words “and all other poisons' 1 in s. 80 (5) of tho Act of 
1896 are meant to mchtdo strangeis who are creditors, or whether those words are 
wot. to ho limited as they seem to be limited in ibid., s. 78 (c); also reported 
(1900) 16 ,T. L. It. :M6, O. A. Seo also the judgment of A. L. Smith, L.J. (ibid.). 

( a ) Friendly Societies Act, 1896 (59 & 60 Viet, c. 25), s. 80 (5). As to enforcing 
award, see ibid., s. 68 ; and pp. 188, 181, ante. 

( р) Wtlnwt v. <Irate, [1892] 1 Q 15. 812; Friendly Societies Act, 1896 
(59 & GO Viet. c. 25), s. 80 (5), (7). 

(<j) Ibid., b. 80 (7). 

(r) Ibid., 8. 79 (6) , and ace p. 198, ante. 

(a) For form of notico, see Treaauiy Regulations, 1897 (67), Form AW. 

(t) Friendly Socioties Act, 1896 (59 & 60 Viet. c. 25), ss. 80 (7), 81. 

(u) Ibid., b. 80 (6). 

[b) 8 Edw. 7, c. 69, ss. 267, 268, repealing and re-enacting Companies Act, 
isg2 (25 & 26 Viet. c. 89), a. 199; see, also, title Companies, Yol. V., jtp. 617 
ct seq. 

(с) Re Jl/retoi i District Friendly and Provident Society (18615), 7 L. T. 817 ; 
Independent Protestant Loan Fund Society, Ex parte Morton, Friendly Protestant 
Partnership Loan Fund Co., Ex parte jlull, [1895] 11. R. 1 ; lie Irish Mercan¬ 
tile Loan Society, [1907] 1I. R. 98; see, also, Re 20th Century Equitable Friendly 
Society, [1910] W. N. 286. 

(d) Re Irish Mercantile Loan Society, supra. 

(e) Independent Protestant Loan Fund Society, Ex parte Morion, Friendly 
Protestant Partnership Loan Fund Co., Ex parte Hall, supra. * As to 
winding up of companies, see title Companies, Vol. V., pp. 890 et seq - and 
fp. 047 et stp 
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441 . The court has jurisdiction, independently of its powers Sect, i, 

under the Companies (Consolidation) Act, 1908 (/), to wind up an Winding up 
umegistered friendly society where the rules make no provision for by the 
dissolution and a large majority of pensioners and non-pensioners C onr t. 
have voted for a dissolution by the court. The court may also in winding np 
such case ascertain the rights of the beneficiaries by a reference to unregistered 
chambers to settle a distribution scheme ( g ). For purposes of BOcicties * 

distribution the funds are divisible among existing members at the 

date of the dissolution in proportion to the amounts contributed by 
each member for fines on admission and subscriptions irrespective 
of any payments in respect of sick pay or oilier payments made 
under the rules, and without interest (/i). 

Sect. 5.—Cancellation or Suspension of Ilctjusl‘ //. 

442 . The registrar may, if ho thinks fit, cancel the registry o! a Cancellation 

society at the request of the society (i). of registry. 

443 . Where the registrar is satisfied that an acknowledgment Compuisoiy 
of registry has been obtained by fraud or mistake, or that tho cancellation 
society exists for an illegal purpose (./), or has wilfully and 01 su3 P ension * 
after notice from the registrar violated the provisions of the 

Act of 18% (k), or has ceased to exist (l), he may, with the 
approval of the Treasury, and after giving not less than two months' 
notice in writing specifying the grounds for tho proposed action (w), 
cancel the registry of a society or suspend the registry for any term 
not exceeding three months, and ho may also from time to time, 
with the like approval, renew the suspension for a similar period (n). 


(f) 8 Ertw. 7, c. 60. 

(</) Re Lend Co.’s U'W. men's Fund Siociety, Lowes v. Governor and Company 
for Smelting Down Lead with Pit and Sea, Coal, [1901] 2 Oh. 196, where tho 
society was insolvent; see Pearce v. Piper (1809), 17 Yes. 1; and title (Jom- 
1’ANIES, Yol. V., pp. 647 et sty. * * 

(It) Re Lead Co.'s Workmen's Fund Society, Lowes v. Governor and Company 
for Smelting Down Lead with Pit and Sea Coal, supra, following Re Printers and 
Transferrers Amalgamated Trades Protection Society, [1899] 2 Ch. 184. 

(t) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 77 (1) (a). For form 
of request to cancel registry, see Encyclopaedia of Forms and Precedents, Yol. 
VI., p. 98, the official form AI prescribed by Treasury Regulations, 1897 (53). 
The cancelling of legistry must be in Foim AL (Treasury Regulations, 1897 
(56)). No fee is payable for cancelling registry, but every request to cancel 
registry must name some newspaper in general circulation in the neighbour¬ 
hood of the registered office of the society wlieiein it is desired that tlie can- 
collation of registry shall be published, and must be accompanied by tho sum 
required to pay for such publication, and the further sum of 5s. 6d., the cost of 
publication in tho Loudon Gazette (ibid. (53)). 

If) See e.g., Report of Ohiof Registrar, 1SS1, p. 22. • 

(Jc) See e.g., Report of Chief Registrar, 1903, p. 11; 1901, p. 13. 

(l) See e.g., Report of Chief Registrar, 1892, p. 8. 

(m) For form of notice, see Treasury Regulations, 1897 (55), Form AN. 

(n) Friendly Societies Act, 1896 (59 & 60 Viet. o. 25), s. 77 (1) (b), (2), (3). 
As to cancelling of registry with a viow to registering a society as a branch, see 
ibid., s, 73, and p. 196, ante ; and as to cancelling of registry whero a society is con¬ 
verted into or amalgamated with, or transfers its engagements to, a company, see 
s. 71 (3); and pp. 194, 195, ante. When the registry of any society registered 
since 1st? January, 1876, is cancelled with a view to its registry as a branch, 
notice must he given in Form Ah as on the establishment of a new branch 
(Treasury Regulations, 1897 (#9)). The suspension or renewal of suspension 
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444 . Notice of the cancelling or suspension must be advertised 
in the London Gazette and in a newspaper circulating in the 
neighbourhood of the registered office of the society (o). 

If the registry is cancelled or suspended for a period exceeding 
six months, an appeal lies to the High Court (p). 

445 . A society, after the cancellation or during the suspension 
of its registry, absolutely ceases to enjoy the privileges of a regis¬ 
tered society, but without prejudice to any liability incurred by the 
society, and such liability can he enforced as if no suspension 
or cancellation had taken place (q). It becomes an unregistered 
society ( r ). 

must be in Form AM. Whero application is made to cancel registry under the 
compulsory powers of the registrar, he may require the application to ho made 
in duplicate, aud to be supported by a statutory declaration. One copy of the 
application must be sent, by the registrar to the Treasury for their consent 
(Treasury Regulations, 1S97 (54)). 

(o) Friendly Societies Act, 180(1 (50 & GO Viet. c. 25), sn. 77 (1), 81. For 
form of advertisement, seo Treasury Regulations, 1807 (58), Foim AN. The 
registrar also sends nuticn to the Registrar-General of Ruths, Marriages and 
Deaths (see Friendly Societies Act., 1806 (50 & 60 Viet. c. 25), s. 07), the 
comptrollers of the National Debt Ofliee (see t bid., ss. 44, 52) and of the Post 
Office Savings Bank (seo ibid., s. 44), and to the chairman of tho Board of 
Inland Revenue (see ibid., s. eB), lor the various privileges enuuieiatod in tho 
cited suctions aro lost by a suspended or cancelled society (Roport of Chief 
Registrar, 1881, 24). 

(j>) Friendly Societies Act, 1806 (50 & 60 Viet. c. 25), e 77 (6). As to 
appeals, see also ibid., s 12. 

(<]) 1 bid, s. 77 (o); seo Sint Uaud v. Stark ir (1900), Report o! ('lnof Registrar 
(1901). 89, whero the mlc of the society was that dmmg suspension a blanch is 
absolutely disentitle d to tho benefits of the mam body on behalf of its momljois, 
but is liable to all payments 

(r) Ab to status of unregistered societies, see p. 127, ante. 
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Part I.—In General. 

446 The term “ (lame Laws” is a title commonly used to 
describe a series of statutes which have not a logically comiected 
design, but oi which the general aim is to protect from unauthorised 
pursuit and hilling certain birds and animals h r<e nuhme which 
are tit for human iood pi). 

Strictly speaking there is one (-Janie Act (/>', and “game” denotes 
the birds and annuals therein defined as such. These are hares, 
pheasants, partridges, grouse, heath or moor game, black game and 
bustards (< ) ; hut certain provisions of the game laws are made 
applicable to other birds and animals which are the. customary 
object of sport id). 

Thus, some of the provisions of the; (-Janie Act extend to rabbits, 
woodcock, snipe, quail, and landrail (e ); the Game Licences Act (/) 
makes it ljo.-essarv to have a licence before killing deer as well as the 

(./) ('ompiue Hindi", v Higgi (1805), J1 H. L. (An. 021, /nr Lord Westiicio, 
Ii.C.utp 0.51. 

{h ) Game Act, 1H.51 |] & IS Will. 1. o. 62) i hereinafter fur purposes of brevity 
sunn limes referred lo as the “Game Ael ” , which by s. 1 lepealed so fai as 
England is concerned ull previously existing (lame Acts 

p ' Had., s. 2. The same definition of game is to he found in the Night 
Pouching Act, 1828 (9 (leo. 1, c. 09), s 1!!. It includes game whether dead or 
alive, tame or wild 'Chips v. Gh meter (1H28\ 8 P. & C. 556 ; Lonnie v. Bail;/ 
il8G0j, 6 E. k, E. 44t, Cook v. Trimmer , [1911] IK ]>. 9). TJie definitions of 
game in Scotland and Ireland are somewhat varied. The (dune Laws Amendment 
(Scotland 1 Act, 1877 i4U A 41 Viet, c 281, s. 3, defines game as nil the animals 
enumerated in tin senes of (lame Acts set out in the schedule to that Act. The 
Lame Trespass Act, 1 HOi (27 & 28 Viet, e. 671, s. 2, which extends only to 
Ireland, includes us game hares, pheasants, partridges, grouse, heath or moor 
game, black game, woodcocks, snipes, quails, landrails, wild ducks, widgeon 
and teal. 

(<l) Compare J'ffry ^ a. Frans 18651. 19 C. B. (n. s.) 246, pi r Willks, T., at 

p. 200 , 

ie) See, for instance, Game Act, 1831 (1 & 2 Will. 4, e. 62), s. 31. ' 

(J) Game Licences Act, I860 (26 & 21 Viet. c. 90), s. 4. 
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birds and animals mentioned in tlio earlier Act; and tbe definition 
of “game” in the Poaching Prevention Act, 18620), omits bustards 
but includes rabbits, woodcock and snipe, and the eggs of certain 
game birds. 

Other birds also commonly spoken of as game (h) which are not 
protected by the above statutes are included in the schedule to the 
Wild Birds Protection Act, 1880 (i), and are protected for that part 
of the year which is commonly called the close season. 

The term “ ground game,” introduced for the first time by the 
Ground Game Act, 1880 (j), means hares and rabbits. 


Part II.—State Preservation of Game. 

Sect. 1 .—Close Seasons. 

447. On certain special days, namely, Sunday and Christmas Day, 
it is an offence for any person to kill or take any game or to use 
for that purpose any dog, gun, net, or other engine or instrument (k). 
To make the act of using the snare an offence it is not necessary that 
it should be set on a Sunday. If set previously but left on the 
Sunday in such a state as to kill game, there is a user of it to kill 
game within the meaning of this provision (l). The offender is 
liable on conviction before two justices of the peaco to a penalty 
not exceeding £5 for every such offence, together with the costs of 
the conviction (m). 

448. The close season, namely, that part of the year during 
which the killing or taking (n) of game and other birds or animals 
Jcrcp. nalurce is forbidden, varies in different cases. 

Thus, grouse or red game may not be killed or taken between 
the 10th December in one \ear and the 12fch August in the succeed¬ 
ing year (<>); black gamo between the 10th December in one year 


{>/) 26 &2GYiet. c 114, s. 1. 

l/i) As, for instance, wild duck, mallard, teal, widgeon, plover, curlew etc. 

(<) 43 <SL 44 Viet. c. 35. On the repiesentation oi a county council, a Si'cictary 
of Stale may oulor the application of thin Act to other wild hndfj besides lln>-o 
named in the schedule (Wild Birds Protection Act, 1891 (57 & SS Vut e. 21), 
b. 3; ami seo title Animals, Yol. 1., pp. 405 <f s'</. 

(j) 43 & 44 Yiet. c. -17, s. 8. 

(/,-) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 3. “ Game ” hero means game as 
detiued by (ho Gamo Act (see p. 208, ante). The term “ engine” (dorivod from 
“ utfjt'vnnn") includes a snare, which is a device or contrivance—an engino—• 
for killing game (A lien v. Thompson (1870) , L. B. 5 Q. B. 336, per BLACKBURN, tT., 
at p. 339). The offenco may be committed by two or more persons who may bo 
out together, and though only ono gun was employed they may be separately 
convicted of the offence (IL v. Littlcchild (1871), L. It. 6 Q,, B. 292). 

(?) Allen v. Thompson, supra 

lm) Gamo Act, 1831 (1 & 2 Will. 4, c. 32), s. 3; and see title Maoistkates. 

(n) “Taking” means catching, as, for instauce, in a snare, with a view to 
keeping or killing it (It . v. Glover (1814), ltuss. & By. 269, 0. 0. B ; b utlcins v. 
Price (1897), 47 L. J. (m. c.) 1). As to periods of time, in general, within which 
certain acts may or may not he done, see title Time. 

(o) Game Act, 1831 (l & 2 Will. 4, c. 32), s. 3. 
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and the 20fch August in the succeeding year (jj) ; partridges between 
the 1st February and the 1st September ( q ); pheasants between 
the 1st February and the 1st October (»■); bustards between the 
1st March and the 1st September (s). The penalty for killing or 
taking any of the above kinds of game in the prohibited period is 
not exceeding £1 for ovory head of game killed or taken, together 
with the costs of the conviction (t). There is no close time for the 
killing or taking of hares («), hut with the exception of foreign hares 
imported into this country they may not be exposed for sale during 
the months of March, April, May, Juno, and July, and any person 
so exposing them is liable to a penalty not exceeding £1, including 
the costs of conviction (a). 

There is no close lime for rabbits {b) nor for deer. 

449. For the birds protected by the Wild Birds Protection A ct, 
1880 (c), the close time prescribed is between the 1st March and the 
1 st August ( d ), but the time may be varied or extended in the 
case of particular counties by an order of a Secretary of State 
on the representation of the council of the county (V). There is 
absolute protection for sand-grouso, which may not be killed at 
any time (/). 

450. Although a person duly authorised may kill game by night, 
lie may not use firearms nor a gun of any description for the pur¬ 
pose (f/). Persons, other than the landlord, who are authorised 
under the Ground Game Act or otherwise to kill ground game are 
prohibited from using firearms for the purpose at night, and should 


(j') Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 15. In the counties of Somerset 
find l)ovon and m the Now Finest the close season for black game extends to 
tho 1st September. 

(q) Jbul. 

(/) Ibid. 

'(«) Ibid. 

(«) I lid. The day a mentioned in each'case are not within the prohibited 
period, and it is therefore not unlawful to kill or take game on either the tiist 
or the last day of each period. 

(a) Except in the case of the occupier of moorlands and unint lowed lands (not 
being arablo land) and the persona authoiisod by him (see p. 222, pint). 

(«) Hares Preservation Act, 1892 (53 & 56 Viet. e. 8), e 2. Penalties 
also exist for selling or exposing for sale other game and buds /me naturtv. 
during the closfe season. But as to these, see p. 259, post. 

(b) Except in the case of the occupier of mooi lands or inclosed lands (not 

being arable land), and the persons authorised by him (Ground Game Act, 
1SSU (43 & 44 Yict. c. 47), s. 1 (3), as amended by the Ground Game (Amend¬ 
ment) Act, 1906 (6 Edw. 7, c. 21), s. 2). As to the meaning of occupier, see 
p. 222, post. l 

(r) 43 & 44 Viet, C. 35. 

(a) Ibid., s. 3. 

(e) Ibid., s. 8. Tho oxtension may embrace the whole of the year (Wild 
Birds Protection Act, 1S96 (59 & 60 Viet. c. 56), s. 1). See, generally, title 
Animals, Vol. I., pp. 405 d »iq. 

(/) Sand-Grouse Protection Act, 1888 (51 & 62 Viet. c. 55), s. 1. Although 
1ms measure was limited m its original operation to three years, its operation 
iVl?™ en ^tended year by year (see Expiring Laws Continuance Act, 1910 
(10 Edw. 7 & 1 Geo. 5, e. 36)). 

(,v) Hayes Act, 1848 (11 dL 12 Viet. c. 29), s, 6. No penalty appears to be 
attached to this provision. 
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they do so are liable on summary conviction to a penalty not sect. *• 
exceeding £2 (h). Close 

Sect. 2.— Poison. Seasons. 


451. Game is also protected from destruction by poison. It is Poisoning 
an offence to put or cause to be put at any time any poison or g a “»e. 
poisonous ingredient on ground, whether open or inclosed, whore 
game usually resort, or on any highway with intent to destroy 
game (i); and an offender is liable upon conviction bcforo two 
justices to a penalty not exceeding £10, together with the costs of 
the conviction (A). This provision applies strictly to game ; it docs 
not include rabbits, but persons having the right to kill grouml 
game render themselves liable to a penalty not exceeding i'2if they 
employ poison {l). _ Further protection is afforded by statutes dealing 
with poisoned grain and poisoned flesh (in). 


Part III.—Private Rights over Game. 

Sect. 1 .—Xttime and Extent of liiyhls ; Properly in Game. 

452. The law of England does not admit a right of absolute Piopcity m 
property in game, which belongs to the class of animals force S !llue - 
naturce ( n), but it does intervene to protect private interests in 
game by limiting the right over it to certain classes of persons. 

These classes acquire their rights in one or other of two ways: 

(1) ratione pririleyd, that is, by special grant from the Crown; 

(2) ratione soli, that is, by virtue of ownership or occupation of 

the soil. , 

At the Norman Conquest and for many years thereafter lho t 
right to kill game was held to reside in the Crown, partly on the 
ground that the King is the lord paramount of the soil, partly on 


(h) Giouud Game Act, 1880 (43 & 44 Yict. c 47), s. 6 . Tim rights of the 
landlord are loft untouched by this provision (Smith v. Hunt (1885), 54 L. T. 
422), as also are those of tenants on whom the shooting rights are expressly 
conferred (May v. Waters, [1910] 1 K. B. 431), but not those ol occupying 
tenants whether m their case the shooting rights are reserved by the landlord or 
not (Saunders v. Pitjietd (1888), 58 L. T. 108 ; and see Waters v. Phillips, [1910] 
2 K. B 465). 

(i) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 3; ITares Act, 1848(11 & 12 Yict. 
c. 29), s. 5. 

He) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 3. No penalty Is pref-eribed under 
the corresponding section of the Hares Act, 1848 (11 & 12 Viet. c. 29). # 

(/) Ground Game Act, 1880 (43 & 44 Yict. c. 47), s. 6. This docs not, however, 
apply in the case of landlords in occupation of their own land (Smith v. limit 
supra), or persons on whom the landlord has expressly conferied the right to 
kill and take the rabbits (May v. Waters, supra). 

(hi) Poisoned Grain Prohibition Act, 1863 (26 & 27 Yict. c. 113); Poisoned 
Flesh Prohibition Act, 1864 (27 & 28 Yict. c. 115); see titlo Agrictltuhe, 


Yol.I., p.284. 

(«) Buf where game or any other animal fcrce naturae is kept in captivity or 
tamed there is an absolute propeity in it so long as it remains in that condition; 
aee p. .212, post; and title Animals, Yol. I., p. 366 
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the ground that game as bona vacantia belongs to the King by his 
prerogative (o). 

The rights of the Crown in regard to forests, chases, manors, 
warrens etc., still survive either as appurtenant to the Grown itself 
or as franchises granted (ratume 'prnilegix) to certain of its 
subjects (^j), but outside such places the rights of the occupier of 
the soil have been admitted and from time to time extended (q), 
until at the present day the right to kill and take game is 
recognised as being incidental to the occupation of land, and may, 
subject to the law of trespass, ho exercised by any person. In both 
cases the right to kill and tako any such animals is lost when they 
have wandered beyond the limits to which tho occupation or 
privilege extends. The propeity in such animals is therefore not 
absolute or actual, but qualifiod and potential (r). 

To go on to the land of another and kill or take that in which lie 
has not absolute property is not larceny (a). It is, however, a 
ti'espass, and it is a form of trespass to which, in the case of game, 
penalties are assigned by statute (b). 

The injured party has the right to bring an action for the trespass, 
or, if the trespasser has done an act mado punishable by the game 
laws, to prosecute him (r). 

453. Property which, when the game is alive and free, is only 
qualified or potential becomes absolute when the game is killed (d) 
or otherwise reduced into possession (e). 

This is equally the case whether the game is killed by the owner 
of tho land (or persons claiming under him), or by somo ono 
acting without liis authority (/). The game, when dead or captured, 
is his, and he can claim possession of it, and, if necessary, bring 
an action for trover (>/). If game found dead on his land is takon 


See 2 Bl. Com. 415. 

' j >) bee titlo Constitutional Law, Yol'. VII., p. 184. 

{<[) As, foi instance, by stat. (1070) 22 & 23 Oar. 2, c. 25; repealed by tho 
Game Ac,t, 1831 (1 & 2 Will. 4,c. 32), s. 1 

(r) Case of Swans (15L2), 7 Co. Hop. 15 b, per Sir 33. Coke, atp. 17 b . “ When 
a man liath. savage beasts latume prwilegn, as by reason ol a park, warren etc , 
lie bath not any property m tho deer or conies, or pheasants, or partridges, and 
theiefoie in our action quaie pairmnuai reunmn etc. frag it < t intrant et tres damns, 
lep'ires, uinicuhs, jiJiasianos, pa dices cep it et asporiavit lie shall not say suos, for he 
hath no property in them, but they do belong to him ratume privilege for lus 
game and pleanue so long as they remain on the privileged place”—and thm ig 
so a fvttion when tho right is claimed i attune soil (Blades v. Ih<jqs (1865), 11 
H. L. Cas. 021, per Lord Cheuihi-ohd, at p. 638) 

(a) It. v. Toumley (1871), L. B. 1 C. B. 315. As to tiespasa generally, 
eee title TitEsEASS. 

hO Game Act, 1831 (1 & 2 Will 4, c. 32), s. 30. 

(<') See pp. 228 it sag , past. 

(d) Case of Swans, mpra, Blades v. Biggs, supra, per Lord West jbtjiiy, L.C., 
at p. 631. 

(e) As by being tamed or made captive. 

(/) Blades v. Bujj\ supra; and see Ring v. Lonsdale (Earl) (1857), 1 II. & 
N. 923, Ex. Ch. ' ' 

(r/) ibid . But game which has been shot, even though mortally tyounded, 
is not his unless and until it is dead or gatlioied, so that a person fraudulently 
Pf k ng it up and taking po,- session of it before it is dead or gathered by or on 
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away without his authority he can prosecute for larceny (/?). That 
he cannot prosecute for larceny in all casos is due to a peculiarity 
of the law of larceny. When anything not capable in its original 
Btate of being the subject of larceny, as for instance a thing fixed 
to the soil, is taken, it is necessary in order to constitute larceny 
that the act of taking away should not be one continuous act with 
the act of severance or other act by which the (lung becomes a 
chattel (0. A poacher, therefore, who kills game and carries it 
away at once, having throughout had that intention, does not 
commit larceny; but if he subsequently returns to the. ground with 
the newlv-formed intention of Inking away the game which he had 
previously killed he is guilty of larceny (j). 

An exception to the general rule that game when killed becomes 
the property of the owner of the land whore it is killed arises when 
the game in question is pursued on to tlio ground where it is 
killed from elsewhere and captured by the hunter {!:). Tho hunter, 
however, is liable to prosecution for trespass in search of gaino (1). 

Where owing to immaturity or some other cause (as for example, 
having been tamed or been kept in captivity) game (nt) cannot stray 
from its home, the property which tho owner of the soil of that homo 
has in it is for the time being absolute, and the game may ho tho 
subject of larceny (»). 


behalf of llie owner of tho pound cannot, ho charged with l.neeny (// v R<e 
(1S70), 11 Cox, (J. (J. 554, C. (J It.). As to trover generally, see title Tkoveu 
and Detinue. 

(A) R. v. Tmvnhp (1871), L. It. 1 0 0. R. ,‘115. 

(0 Ibid., per IloviLT., C.J , at p. 317; compare 1 JTale, 1’. 510; and poo, 

further, title Criminal Law and Procedure, Yol. IX,, pp. 037, (ill. 

( /) It. v. Tuwnley, supra. 

(it) Tho hunter is held to havo established his right per mdudriam [Sutton v. 
Woody (1607), 1 Ld. Pay in. 250, per Loid Holt, O J.; Churchwai d v. Muddy 
(1811), 14 East, 249 ; see Case of Swans (15U2), 7 Co. Rep. 15 b). In Sutton v 
Moody, supra, Lord Holt laid down the proposition that if a trespasser started p 
hare on the ground of A., and killed^ it. on that of It., the property in the dead 
hare was in the trespasser. This has been doubted bv Lord Chelmsford in 
Blades v. Higgs (18(55), 11 H. L. Cas. (521, but it has not boen overruled. 

(?) Sutton v. Moody, supra; Oshmd v. Meadows (1882), 12 C. B, (v. s.) 10; 
Kenyon v. Hart (18(55), 6 It. & S. 249 ; TanOm v. Jervis (1879), 43 J. P. 781; 
Horn v. Raine (1898), 07 L. J. (ci. B.) 533; and see p. 228, pod. 

(m) Or other buds or animals/era’ untune that mo lit for human food or use, 
but not birds or animals which are not so fil, »b foi instance rooks (Hannam v. 
Morl-ett (1824), 4 l>ow. & Py. (X. B.) 518); or ferrets (R. v. Searing (1818), Russ. 
& Ey. 350). Hawks, however, are to be included (1 Hale, 1’. C. 515); and seo 
Hannam v. Mockdt, supra, at p. 94 4. As to swans, see <\tre vf Swans, supra. 
Tame pigeons are protected by statute (Larceny Act, iStil (24 & 25 Yict. c. 98), 
e 23); bee R . v. C /leaf or (1851), 2 Den. 361, 0. C R. ; and see, generally, title 
Animals, Yol. I , pp. 368 et e&p 

(n) Vase of Swans, supra, per Sir E Coke, at p. 17b. “If a man has 
young bhovelers or goshawks or the liko, which ore ferae, natural and thev 
build in my land, 1 have possessory piopcrly in them, for if anyone takes 
them when they cannot fly, the owner of the soil shall have an action of trespass 
tiuare boseum suum fregit et tres pullos espervoruvi suorum cepit et asportant. 
As to young pheasants, boo I? v. Cory (1864), 10 Cox, C. C. 23, per Channell, B., 
at p. 24: “ These pheasants having been hatched by hens and reared m a coop, 
were tame pheasants at the time they were taken whatever might be their 
destiny afterwards. Being thus, tho prosecutor had such a propeity in them 
that they would become the subject, of larceny, and injury for stealing them 
would*be of precisely the same nature as if the birds had been common fowls or 
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But so soon as the game has gained or regained its freedom and 
ability to stray at will, the property of the owner of the soil at once 
becomes qualified instead of absolute ( o ). 

454. The right of property in the eggs of game birds rather 
curiously follows the principle of tho right over gamo in general, 
instead of that of the right over young or captive game, that is to 
say, the property in them is qualified, not absolute. 

In order that the property may be absolute the eggs must first 
have been collected from the nests or otherwise reduced into 
possession (p). The taking of eggs from the nests of wild birds 
does not therefore amount to larceny ( q ), but, as in the case of 
game generally, the qualified right of property receives recognition 
and support from provisions of the game laws which create special 
offences in the case of taking or destroying the eggs of certain 
birds, and thereby protect them against trespassers (r). 

Sect. 2. — llir/hts in Pririh’ijcd Places. 

455. In certain cases the right to kill or take game may he 
claimed ratione prii tlcgii without reference to tho occupation of the 
land on which the game is found. Such a right is a franchise 
having its origin in a grant made by the Crown in exercise of the 
royal prerogative (s). The granteo has the exclusive right of 


any other poultry, the character of the birds in no way affecting the law of tho 
case, but only the question of identity.” So, too, when young "partridges were 
reared Ly a lien, they were held to ho the subject of larceny so long as they 
remained with the hen, even though she was allowed to wander about her 
ownei’s premises at will (1! v. Shield e (1368), L. 11. 1 C. C. 11. 158; see also 
It v. Garnham (1861), 8 Cox, 0. C. 451 ; It v. Hoad (1857), 1 F. & F. 850). 

(o) Case oj Swans (1502), 7 Co. Hep. 15 b; and see note (n), p. 218, ante. It 
is an offence punishable by a fine sot exceeding £2 to kill, wound, or take u, 
house dove or pigeon under circumstances that do not constitute larceny 
(Larceny Act, 1861 (24 & 25 Yict. c. 96), e, 25); hut this provision does not 
apply where notice is givenjand the bird *nns done damage (Taylor v. Newman 
(1863), 4 J!. & S. 89), see also pp 227, 228, post. 

( p ) It- .v. Stride and Millard, [1908] 1 K. B. 617, C. C. It. 

(?) I hid .per Loid Alversxone, <J. J., at p. 627. lu this case the winds “ one 
thous md pheasants’ eggs of the goods and chattels of and ot and belonging to 
IV. G.” wcie held to bo a sufficient averment that the eggs were the subject of 
larceny, although tho indictment contained no allegation that the eg^s had been 
reduced into possession ; see p. 2.>9, post. Taking eggs of game birds that are 
tame or m caplrwty would no doubt amount to lnu-ony, hut it would be 
necessary in tho absence of an averment of reduction into possession to stato in 
the indictment that they were tho eggs of a tame or captive bird (ibid, tier 
Fold Alvf.ustone, C J„ at p. 626 ; It . v. Gal/cars (1849), 1 Don. 501, 0. 0. R.). 

jr) lhe Game Act, 1S31 (1 & 2 Will. 4, c. 32), s. 21, provides penalties for 
dc^i-oymg or taking the eggs of “ game,’' swan, wild duck, teal or widgeon. 
The 1 ouching Prevent ion Act, 1862 (25 & 26 Yict. c. 114), s. 1, includes wuthm 
its protection as “game,” the eggs of pheasants, partridges, grouso and black 
gum© or moor game, see p. 236, post. As to the protection afforded to the eggs 
oi other wild birds by tho Wild Birds Protection Act, 1891 (57 & 58 Viet, c 21) 

see title Animals, Vol. I., p 408. 

(*) Devonshire (Duhn v Lodge (1827), 7 B. & O. 36; Blades v. Higgs (I860). 
11 H. L. L as. 621, per Lord Wesmuky, L.G, at p. 631. As to the nature of 
franchises m general,, see title (’onstitu itonal Law, Yul. VI., p. 489. , Such a' 
right, cannot be claimed by a class of persons who are not a corporation 
(Cater ard s Case (1607), h Co. Rop. 59 b ; see also Chilton v. London Corporation 
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killing the game found on the land to which the grant applies, BlcT - 2 - 
whether he is the owner of such land or not. Such a right may Rights in 
be established either by express grant or by prescription (f). The Privileged 
places in which such rights exist are forests and their purlieus, ^ ace 8 ‘ 
chases, parks and warrens (a). 

The beasts of forest, chase, and park include the various species Beasts o£ 
of deer ( b ). forest etc. 

Beasts and fowls of warren include hares, rabbits, roedeer, Beasts of 
partridges, rails, quails, pheasants, woodcock, heron, and mallard (<•). warren. 
They do not include grouse ( d ). 

There seems to be authority for including not only the above, but 
plover and larks as birds of warren ( e ). 

The right of the lord of the manor to shoot game on tho waste Bights of 
land of the manor is not a liberty nor an easement, but an incident \°!^ r °* a "\* n01 
of his property; he has the same right in respect of the waste as ( la Q, r l3 was e 
he has over his other demesne lands (/). 

Where the waste lands of a manor have been inclosed, the question 
in whom the sporting rights over the inclosed lands are vested is one 
of construction of the provisions of the Inclosure Act under which the 
inclosure was made. If tho waste lands have been allotted to the 
commoners as their freehold, prima facie the right of sporting 
belongs to thorn as incident to their property in the soil, and the 
burden of proof is on the lord of the manor to show that it has been 
reserved to or conferred upon him by the statute. A reservation of 
sporting rights is to be construed most strictly against the party 
claiming under it, because it is in derogation of the right of freehold 
which is given to the allottees. Nothing short of a positive reserva¬ 
tion of such rights over the inclosed lands, either in express terms 
or by necessary implication, will suffice. The mere reservation of 
manorial rights will not have this effect, for the lord of the manor 
as such has no right of sporting over all lands within the manor, 
and his right of sporting over the waste lands is not a manorial 
right, hut a right which is incident to his ownership of the soil of 


(1S7«), 7 Ch. D. 735; Hirers (Lord) v. Adams (1878), 3 Ex. IX "01 ; 'Good,nan 
v. Sal’tash Corporation (1882), 7 App. Cas. (133). 

(£) As to prescription ^eiiGr&lly, seo title Easements and Phofits A1 .rendue* 

Vol. X., pp. 257, 264, 208. 

fa) For tho meaning of those terms, soo Man wood, Purest Caws, ora ou. f 
Ch. I., and title Constitutional Law, Vol. VI., p. iso, and fad., Aol. All., 
p. 181, whore the nattno and extent of the privileges flinch exist in such places 
are fully discussed. 

(c) Tho list is that given in Co. Litt. 233 a, whom tho fowls of warren are 
divided into Ur redr c& and agiiatihs, and the terreshea are suh-divided into 
tanmstres and sdrestrts, the particular birds’ names m each case being followed 
Lv the word “etc.,” so that the list is not exhaustive. As to wild duck, see 
Athnrdmge (Lord) v. FarceU, [1908] 2 Ch. 139; compare 2 Bl. Com., 14th ed., 

^ (d) Devonshire (Da Ice) v. Lodge (1S27), 7 B. & C. 36. , 

(e) Introduction to “ Select l'leas of the Forest,” pp. 129—131 (belden 

Society^VoL XIlI.).^r^ ? / 3 Man. & G. 139; compare Bigg v. Lonsdale 

(Earl) (1857), 1 H. & N. 923, fix. Ch. As to the peculiar powers ot a game- 
keeper appointed by the lord of a manor in respect of trespassers in pursuit ot 
game? see pp. 244, 245, post. 
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such lands (p). But a reservation clause may be so worded as td 
reserve to the lord his previously existing right of sporting over 
the lands which are inclosed under the Act (h). 


Part IV.—Persons having Rights over 

Game. 


Sect. 1 .—In General. 

456. In all places other than those which are the subject of a 
piivilege (i) the rights o\or the game are prand facie in the occupier 
of the land, because he lias possession of the soil, and his rights are 
infringed by the presence there of another without his leave. The 
occupier must be either the owner if the land is not let, or, if 
the land is let, the tenant. Primd facie, therefore, the rights over 
game are in the owner where the owner occupies his own land and 
in the tenant when the owner lets. But both these parties can part 
with their rights over the game to a third party, commonly called 
the shooting tenant. 

A landlord who lets his land may nevertheless reserve to himself 
the right,H'over game, and, having reserved tlioso rights, may either 
exercise them himself or grant them to a shooting tenant. In the 
result, therefore, while the rights over game are in the occupier in 
theory, in practice they are frequently alienated from him, so that 
there are three persons whose rights over the game on any particular 
piece of land have to be considered, namely, the owner, the shooting 

tenant, and the occupying or agricultural tenant. 

% 

Sect. 2 .—1 lights t>f the Owner . 

. Pub-iSuct. 1,— Oteupyunj Owner. 

457. The simplest ease is where the owner occupies his own land 
and retains the rights over the game in his own hand. 

Here there arise no conflicting lights, and, subject to the general 


(v) Rowcrhi/ v. tirmth (1874), Tj. I?, 9 C. P. 524, Ex. Oh.; Devonshire ( Dale) v. 
O ' f 'minor (1890), 21 Q. if. 1). 408, 0. A.; boo also ftolanson v. Wray (18(50), 
L. If. 1 0. P. 490. 

(/() Ihvari v. Graham (1859), 7 H. L. Cub. 031 (reservation of “all right of 
hunting shooting, fishing, and fowling on, thiough, and over the inclosed 
lands ’’ held not to be confined to mere manorial rights) ; Hilton and Walkcrfiehl 
(Townships) Overseers v, Howes (Township ) Overseen (1806), L. E. 1 Q. It. 359; 
Heron field (lord) v. Duron (1807), L. E. 3 Exch. 30, Ex. Oh. (reservation of 
“fishing, hunting, hawking, fowling, and all beasts and birds considered as 
game . . . m the same and as full, ample, and beneficial manner as they now 
are held, taken, and enjoyed” held to include the lord’s right to the game 
whether arising from Ins ownership of the soil or otherwise); Mnsgrave v. 
Fonter (1871), L. E. 6 Q. B. 590. See also titles Commons and BrtiHTS op 
Common, Vol. IV., pp. 601, 576 ; Copyholds, Vol. VIII., pp. 25,26. 

4») Art to which, see pp. 214 et teg,, ante. 
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provisions made by the State in the interests of game and wild Sect. 2 . 
birds (A) and to the possession of a gamo licence (1), the owner is in Rightsof 
a position to kill and take the game upon his own land at whatever the Owner, 
time and in whatever manner he prefers (»>). - 

"Where the owner occupies his own laud, but grants tho rights 
over game etc. to another, that other, tho shooting tenant, may 
exercise the rights so granted in the same manner and to the same 
extent as the owner himself, save that he enjoyH no right of killing 
hares without a liconco (n). 

Tho owner, however, retains as occupier a concurrent right to kill 
ground game (o). 

Sub-Sect. 2.— Ntm-eccvvip'ny Owner. 

458. If the owner does not occupy his own land, but lets it to a ^on-occupy- 
tenant, the rights over gamo may or may not be reserved. Where ing owner 
they are not reserved, they pass in every case, with the possession of 

the land, to the tenant (p). A tenant who acquires his rights in this 
way is subject to tlio restriction that he cannot shoot rabbits by 
night nor set traps outside rabbit holes ( q ). To this extent ho is in 
a worse position than a tenant who has shooting rights expressly 
granted to him by the owner (r). 

459. The power to reserve a right of entry on the land to the Reservation 
owner or any other person is expiessly saved by slatuto(s); and of rights m 
the reservation may be eHeeled eifclior by a covenant in the lease or [j,®™® bjr 
by a separate contract (t); but the reservation need not be made by 


(h) Seo pp. 200 cf nc<[aide. 

(/) See pp. 2 Hi el *<</ , post. 

(ml Except, that lie may not use firearms for the purpose at night (Hares 
Act, 1818 (11 & 12 Vrct. c. 20), s. 5), see p. 210, aide. 

(n) Such right is confined to poisons m,actual occupation and owners with the 
light of killing the game (Hares Act, ISIS 1[11 & 12 Ymt.. c. 29), s. 1); and see 
n. 218, post. 

(o) Ground Game Act, 1880 (43 & 41 Viet. c. 47), s. 7. 

Ip) Anderson v. I nary, [1000] 2 Q. 13. 287, C. A. As to the rights of tho 
occupier in lospcct of giouml gamo, seo p. 221, post. This is m accordance 
with tho common law doctrine as to rights arising out of tho laud. *Tho rule 
was finally established liy tho Gamo Act, 1831 (1 & 2 Will. 4, c. 32), s. 7, 
which expressly reserved to tho lundloid all lights over gamo in the case of all 
existing h uses except wliero the rights wore specifically grantod to tho tenant 
or where tho lease was for more than twenty-one years. Hut it,left all future 
leases to bo governed, except wbeie the game was specifically reserved (see 
noto ( t ), infra), by tho general law of trespass. In Scotland a precisely contrary 
principle obtains; for there tho right over the gamo is comideied a right 
personal to tlm owner of the land (Saunders v. PdfuUl (1888), 68 L. T. 108). 

(q) Ground Gamo Act, 1880 (43 & 44 Viet. c. 47), s. 0. Rabbit hole has been 
defined by tho Scothbh Couit of Session as meaning that part which is covered 
by the roof, and not the ground which is scraped away outside (Bi own y. 'Thomson 
(i882), 9 R. (Ct. of Sess.) 1183). It does not mean a hole scooped out under 
a who fence with no roof of soil (Fraser v. Lawson (1882), 10 R. (Ct. of Sess.) 


396). 

(r) May v. Waters, [1910] 1 K. B. 431; Halers v. Phillips, [1910] 2 Jv. 13. 465. 
\s) Game Act, 1631 (l & 2 Will. 4, c. 32), s. 8. 

({) The usual method is to mseit a covenant in the lease creating the tenancy, 
but the right of entry may bo contained in any deed, grant, lease or any 
written or parol demise or contract. For forms of reservation and covenant, 
see Encyclopaedia of Forms and Precedents, Vol. VII., pp. 508, 512, 616, 618 
ncq .; and as to leases, generally, see title Randlokd anp Tenant, 
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deetl; a verbal reservation is sufficient (a). A reservation is to be 
construed strictly against the person claiming under it (b). 

A reservation to tho lessor of the exclusive right of sporting is 
void in so far as it applies to ground game (c), but such a reserva¬ 
tion is severable, and in so far as it applies to any other than 
ground game it is valid (d). The right to the game being regarded 
as a right arising out of the land, such a covenant for reservation 
of the sporting rights may bo sued on by an assignee of tho 
reversion (e). 

The reserved right is defended by provisions which make it an 
offence for the tenant in such a case to kill or take tho game or 
to permit anyone else to do so (j). In the case, however, of a 
tenancy created since 18H0 the landlord cannot by any reservation 
of the sporting rights deprive the tenant of the right to kill ground 
game (</) 

Hence, when the rights are reserved, the owner himself or any 
porson to whom he may grant them may Gxercise such rights to 
the same extent and precisely as if he were himself the occupier 
of the land except for such rights over the ground game as are 
given to the tenant by the Ground Game Acts (It); and such 
claim as the tenant may liavo in respect of damage caused by 
game (?). 


(a) Jones v. Williams (1877), 46 L. J. (m. c.) 270; mid hoc /?. v. Thurh't'Oie 
(Inhabitants) (1859), 1 E & E. 502. 

(1) See title Iu.eus and Other Instruments, Yol. X., p. 441. As to tho 
construction of such lenervations, ere Moore v. PL/mouth {Lord) (1817), 7 Taunt. 
Oi l (liberty of “ hunting ” does notiucludo shooting feathered game); Wichhai.i, 
v. Hairier (1840), 7 M. & W. 63 (a conveyance of land by A. and 13. to I>., 
excepting and reserving the spoiling lights to A., 13., and 0., is not a reservation, 
hut a now grant by 1).) ; Je(fi ./es y. Leans (1865), 19 0.13. (n. S.) 24G (reservation 
of the right of ‘“shooting and spiting” is not. limited to game strictly so 
called); ( 'olemanv. Bathurst (1871), L. 11. 6 <4. 13. 366 (a covenant by the tenant 
that ho would not destroy the game held not to amount to an implied reserva¬ 
tion of tho game to tho landlord) ; Honstoun v. Sligo (Marqms) (1886), 55 L. T. 
614, H. L. (oxcoption of shooting “ by way of grunt and not of reservation” 
construed as a re-giant by the tenant to tho lundbud) 

(<•) Ground Game Act, 1880 (43 & 44 Viet. c. 47), ts, 3. 

(d) Stai'ton v. Brown, [1900] 1 Q. B. 671. Ah to the right of the tenant to 
recover damages from tho shooting tenant in respect of injury caused to his 
crops by the land being overstocked with game, sea Furrer v. Kdson (18853, 15 
Q.B. I). 258., 

(',' Hooper v. dark (1867), 8 I!. & 8. 150. A condition of ro-ontry, if tho 
tenant is guilty of an offence against tlie gamo laws, does not go with the 
reversion, as that is not a coumant arising out of tho land IK lore ns v. Vopr> 
(1868), L. li. 4 Exch. 20). 

(/) Gamo Act, 1831 (1 & 2 Will. 4, c. 32), s. 12; see p. 231 ,post. The tenant 
in such a case can actually he convicted of trespassing in pursuit of gamo 
(Itiversidge v. If hiieiak (1n 93), 57 J. P. 692). Game is to he understood in the 
strict sense of the definition in the Gnme Act, 1831 (1 & 2 Will. 4, c. 32), s. 2 
(see p. 208, ante). Neither the lenant nor anyone acting under his direction is 
liable to be prosecuted under s. 30 (ibid. ; see p. 229, post) for trespass, so that 
the animals and birds mentioned in that section which are not “ game ” can be 
killed by the tenant without ribk of prosecution (Spicer v, Barnard (1859), 
I E. & E. 874; Padwvk v. King (1859), 7 0. B. (n. s.) 88 ). 

I,g) Ground Game Act, 1880 (43 & 44 Yict. c. 47), s. 3. This, however, is 
subject to the restriction contained in e. 6 (ibid.). 

(h) See p. 221, post. 

(0 See p. 224, 'post. 
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No doubt an agreement reserving tlie right to kill the “ game ” 
would be strictly limited to the right to kill thoso birds or animals 
which are within the definition of game in the Game Act, 1831 (j), 
but the more usual agreement reserving the shooting or sporting 
rights has the effect of reserving the right to kill all things which 
are usually the object of sport(!)• 

A covenant that the tenant shall not destroy the gaino does not 
have the effect of reserving the right of killing it to a landlord who 
does not reserve the right of entry for that purpose (/). 

Sect. 3. — llights of a Shooting Tenant. 

460. The shooting tenant may have obtained his right either 
(1) from an occupying ownor ( m ), or (2) from an owner who has let his 
land, but reserved his shooting rights (//), or (3) from an occupying 
tenant where the rights havo not been reserved (<>). 

In all these cases the shooting tenant may havo either the right 
to shoot tho game or else general shooting and sporting rights (p). 
Subject to this ho takes in eases (1) and (2) precisely those rights 
that the owner himself would have had. In caso (1), however, the 
ownor retains his rights as occupier under tho Ground Game Act (q ). 
An occupying owner or tenant who infringes tho rights of his shoot¬ 
ing tenant by pursuing, killing, or taking the game commits an 
offence for which he may lie prosecuted (r); but an owner not in 
occupation who does so is merely liable to a civil claim for breach 
of contract. 

The right to kill and carry away game is not a mere licenco, but 
a profit a prendre (a), and, being an incorporeal hereditament, can 
only be granted by deed ( t ). Au agreement for the enjoyment of 


(/) 1 & 2 Will 4, c. 32. s. 2 ; see p. 208, ante. 

(k) JrjTnjra v. Ennis (lSii.'A, 19 (J. 15. (N. jt.) 21G. Whoro under an olil deed 
fluted 1055 the right of hawking mid hunting was reserved, it wan decided that 
tho reservation did not envoi the shooting of feathered game with a gun (f/ewe 
v. Plymouth {Lord) (1817), 7 Taunt, til-1). Wlulo a tenant who infringes tho 
reserved rights of killing game in the stiict souse of the definition commits an 
offence (see note ( f), p. 218, ante), a tenant who kills ether buds, the right to 
which may have been reserved, is only liable to an action for breath of tho 


covenant or agreement. 

{1) Coleman v. Batlnnst (1871), L. R. G Q. 11. 3GG. 

(m) Tor forms of sporting leases fiom owners, sec Encyclopedia of Toms 
and Precedents, Vol. Vll., p. G13, and as to the stamps thoi.eon, see ti'h-s 
Landlord and Tenant; Revenue. 

(a) For a form of sporting lease from an owner who is not tho occupier, see 
Encyclopaedia of Forms and Precedents, Vol. VI1 , pp. G22 it eeq. 

For a form of spoihng lease from au occupier, see tlnd., p. G20. 

See note (It), p. 218, ante, and noto (k), eiqmt. 


Anderson v. Vnari/, [1900] 2 Q. 15. 287, 0. A. 
Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 12. 


But tho shooting temfnt 



H. L. Cas. 331; Webber v. Lee (1882), 9 Q. B. D. 315, 0. A.; Lowe v. Adams, 



(1875), -fO J. P. 245. I5ut a lessee who has had the benefit of a lease which is 
not under seal cannot set up the want of a seal as a defence to an action on tho 
Covenants of tho lease {Adams v. Oluttcrbueh (1883), 10 Q. B. 3h 40>> j oompure 
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Sect, 3, 

Bights of 
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ftg'icultuial 

tenant. 


.sneli a light is a conWhc’ osfe in land within s. 4 oi the 

Statute of Frauds (a). 

461. Apart from any spi .xal covenant in his agreement, the 
right which a shooting tenant acquires is the right to shoot over 
the lands as they happen to be at the time (?>). 

The usual covenant for quiet enjoyment in such an agreement does 
not prevent the owner or occupier from converting arable into pasture 
land, or vice versa (c), nor from grubbing up grass id) or cutting 
timber in the ordinary course of management of the cstato(<?). 

A shooting tenant cannot prevent his landlord from putting up 
a part of the land for auction to he sold as building lots, subject 
to the right of shooting, where it does not appear that the sale must 
inevitably injure the shooting tenant’s rights (/). But the lessor 
must not, of course, do any thing for the express purpose of injuring 
the rights of shooting (g). 

"Where an accident, such as fire, threatens damage to his shooting 
rights, the shooting tenant is entitled to take such means on the 
land as will protect his rights, if ho can show that they cannot 
otherwise ho protected (h). 


Sect. 4.— 1 lights of an Agricultural Tenant. 

Sue-Sect. 1. —In Genet al. 

462. An agricultural tenant in occupation of land on which the 
sporting rights are not reserved has the same rights over game etc. 
as an owner in oceujiation (i), save that he may not kill rabbits at 
night with a gun nor employ spring traps, except in rabbit holes (./). 
This restriction does not, however, apply where ho has had the 
right to kill and take rabbits expressly conferred upon him (A). 

He may grant his rights to a shooting tenant, including the right 
to tako and kill the ground "game (/); hut such grant will not 


Tlwmas v. Fi <■ dricks (1847), 10 Q. 1?. 77^). Whore there is an agreement (nut 
under seal) for the letting of shooting uglits, a landloid may bo restrainediiom 
interfering with the exercise of the (-.hooting rights pending the execution of a 
lease (lYogky y. Lovelace (Lari) (1850), 1 John. 888). By Scottish law such 
a grant need not he made under seal (t bid ). In Ireland, also, the law does 
not require a deed (Rath/iff y. JJayes, [1007] 1 I. It. 101). 

(«) Statuto of Frauds (28 Car. 2, c. 8); Webber y. Lee (1.882), 9 Q. B. D. 815, 
('. A.; see titles ( ’onteact, Vol. VII., p. 801; Deeds and Other Instru¬ 
ments, Yol. X., p. 378; Landlord and Tenant. As to tho notice which is 
necessary to terminate the agreement whore the shootiug tenant has continued 
to enjoy the shooting rights after tho expiration of the period originally fixed, 
see Love v, Adame, [1901] 2 Ch. 098. 

( l) Gcams v. Baker (1875), 10 Ch. App. 355. 

U) Jcffri/es Evans (18(J5), 19 0. B. (n. s.) 246. 
id) lhd. 

(e) Gearns y. Baker , supra. 


If) Patti ^son y. Gilford (1874), L. B. 18 Eq. 259. 

(g) Qtarns y. Baker, supra. 

\h) Cope y. Shmpe, [1910] 1 K. B. 168; and compare S. C. (1911), Times, 
12th January. 

(f) See p. 216 , ante. 

0) Ground Game Act, 1880 (43 & 44 Viet. c. 

(1888), 68 L. T. 108 ; and see p. 217, ante. 

('■) May y. Waters, [1910] IK. B. 431; Waters y. Chilling, [1910] 2 K. B. 465. 
(1) Morgan y. Jackson, [1895] 1 Q, B. 885. 


47), s. 6; Saunders y. Bitfield 
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preclude him from exercising his concurrent right to kill ground 
game himself (m). 

463. An agricultural tenant in occupation of land on which the 
sporting rights liavo been reserved has certain rights in regard to 
game secured to him. 

These rights have been granted by statute in the interests of 
good husbandry and for the hotter security of the capital and 
labour invested by the occupier of land in the cultivation of the 
soil ( n ). 

They comprise direct rights in the case of ground game, and 
indirect rights in the case of game generally. 

Such rights are conferred ,in the one case by the Ground Game 
Acts (o), and in the other by the Agricultural Holdings Act, 1908 (p). 

Sub-Sect. 2. — Under the Ground Game Act, 1880. 

464. The right of the tenant under the Ground Game Acts (o) is 
tho right to kill and take ground game on the land in his occupa¬ 
tion, whether or not any other person is entitled also lo kill and 
take ground game on the same land (//). The right is incident to and 
inseparable from his occupation, so that lio cannot bo divested of it 
in any way ( i ). Any agreement, condition, or arrangement is void (.<?) 
which purports to alienate it from linn or which gives him any advan¬ 
tage in consideration of his iorbeaiing to exercise it or imposes any 
disadvantage upon linn in consequence of Ins exercising it. 

465. The right is granted oxpressly to occupiers as such. 
Hence, if a tenant sublets his land, lie parts with the right and 
the sub-lessee acquires it. for the duration of tho sub-lease. Tho 
right to kill ground game on land is withheld from anyone who 
merely has a right of common over it fa), and from anyone who is 
in occupation for the purpose of tho grazing or pasturage of sheep, 
cattle or horses, for a peuod of nine months or less (b). 


(m) Morgan v. Jtulson, [1895] 1 Q,. 3’. SSj, per Warnin', J., at p 887. 
fa) ,Seo preamble to Ground Gumo Act, 1880 (43 & 41 Viet. e. 47). ’ 

(o) Ibid. ; Ground Gamo (Amendment) Act, 1900 (0 Edw. 7, c. 11). 

(j>) 8 TCdw. 7, c 28. 

(./) Ground Game Act, 1880 (43 & 41 Viet. c. 47), s. 1. 

(r) Ibid., ss. 1,3, 7. , 

(sj Ibid., s. 3. The wording of Hie section is sufficiently wide to suggest a 
doubt whether tho effect of such a covenant in a louse would not bo to render tho 
whole lease void, hut it has been held that whom by a lease the exclusive right 
of spoi tmg is reserved the lease is void onlv in so far as it purports to deprive tue 
occupier of the right to kill and tako ground game (Stanton v. Brown, [1900] 

1 Ci. Ji. 671). Where a tenant agreed with liis landlord to leave the ground 
game unshot in his landlord’s interest, on the faith of a promise by the landloid 
to componsato him for tho damage done by the ground game, and where the 
tenant sued for compensat ion under the agreement, it was held that the agree¬ 
ment was void and that ho could not recover ( Sherrard v. Gascoigne, [1900] 

2 Q. 15. 279; and see BearJmure v. Meakin (1884), 20 L. J. N. 0. 8). Qiutre 
■whether an arrangement between the occupier and the person having the 
shooting rights, which merely settles the mode in which the occupier should 
exercise his rights, can bo made. 

(a) Ground Game Act, 1880 (43 & 44 Viet c. 47), s. 1 (2); Gamo Act, 1831 
(1 & 2 Will. 4, c. 32), s. 10: compaio Cooper v. Marshall (I7b7\ 1 JBurr. 209. 

(b) Ground Gamo Act, 1880 (43 & 44 Viet. o. 47), s. 1 (2). The precise language 
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466. In the ease of moorhunls and uninclosed uon-amble land, 
except detached portions of either which are less than twenty-live 
acres in extent and adjoin urn Me lands, the time at which the right 
of the agricultural tenant to kill ground game may lie exercised is 
limited. Between the lltli December of one yea r aud the 31st March 
(both inclusive) of the succeeding year the right may bo exercised 
and ground game may lie killed in any legal way (e). Between the 1st 
April and the 31st August (both inclusive) the right is suspended 
altogether, but between the 1st September and the 10th December 
(both inclusive) of any year tlie right may be oxerciscd otherwise than ■ 
by the use of firearms (<’/), and as between tlioso dates a valid 
agreement may be made between the occupier and the owner or 
shooting tenant for the joint exercise of the right or for its exorcise 
for their joint benefit {?). 

Moreover, tonants in occupation of lands on which the right to 
take and kill ground game is vested by lease, contract of tenancy, or 
other contract bond fide made for valuable consideration before the 
7th September, 1880 (/), in some other person, are not entitled to 
exercise their right until the determination of that contract (<j), and 
in places where before the 7th September, 1880, any person other 
than the landlord, lessor, or occupier became entitled by virtue of 
any franchise, charter, or Act of Parliament to a special right of 
killing or taking ground game, the tenant is precluded from any 
action that might affect such special right. 

467. In all places the exereiao of the right is confined to the 
occupier and to persons duly autlioiised by him in writing (/()• 

Where there are joint tenants, each of them is at liberty to 
exercise the right (i), hut if they authorise other persons pre¬ 
sumably they must do so jointly. 

The written authonty nee<| not be in any prescribed form (A), and 
there is no provision requiring it to be either signed or dated, but 
it should state the name of tho person authorised and indicate the 
place in regard to which the authority is given (/). Every person 


of this exception leaves in some doubt tlio question whether it covers occupation 
for the purpose of grazing of other animals, as, for instance, goats or pigs. 

(c) Ground Game Act, 1880 (It] & 44 Ynt. c. 47), s. 1 (3). 

(d) Giound Game (Amendment.) Act, 1906 (0 Edw. 7, e. 21), s. 2. 

(e) 1 bid., S. 3. 

(/) The dato of the passing of the Ground Game Act, 1880 (43 & 44 Vict. 
c. 47). 

(g) 1 bid., b. 5. When a tenant held land under a tenancy from year to year, 
but there was an agreement made before tho 7tli September, 1880, for a fourteen 
years’ lease to bo granted at the expiration of the tenancy, and that lease con¬ 
tained a covenant reserving rights over ground game to the landlord, it was held 
that the rights to tho ground gamo remained vested in the landlord until tho 
expiration of the fourteen yeais’ lease ( Allhuaen v. Urookmy (1884), 26 Oh. I). 
509; compare Hazard y. Clark (1884), 13 L. E. Ir. 391). 

(It) Ground Game Act, 1880 (43 & 44 Yrct. c. 47), s. 1 (1). A person who 
kills ground game on tiro verbal instruction only of the occupier is a trespasser; 
compare Hichurdson Maitland (1897), 34 Sc. L. E. 426 (a Scottish case). 

(i) Compare Assessed Tax Appeal Case (1473). 

(A) For a form of authority, see Encyclopaedia of Forms and Erecedents, 
Yob VII., p. 630. 

(») Primct facie the authority will no doubt be deemed to be given by a person 
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bo authorised by llio occupier may bo required by any person 
having a concurrent right to take and kill the ground game on the 
land, or by any person authorised by the Jailor in writing (;/?), to 
produce the document giving him authority, and if he fails to do so 
he will not be deemed to bo an authorised person (n). 

The persons ^ho may be authorised are (o); —(1) members of tlio 
occupier’s household (p) resident (q) oil the land in Ins occupa¬ 
tion (r); (2) persons in his ordinary servico on such land (a) i 
(3) any one otlior person (t) bond fide employed by him for reward (a) 
in the taking and destruction of ground game. 

Only one other person besides the occupier himself may bo 


tuning a right. i<> do so, and in bo valid at dm date on which il is rolled on, hut 
if these questions are disputed, and tho holder n pvu< coded against fm tro-.pass, 
they will he facts to he decided hv the magistrate. Tho same applies to tho 
naino of the poison nutluiiised and the place, but if they are not mated, or if, 
for instance, tho authority is to “ beaioi,” production of the document would lo 
rendered nugatory. 

[in) Bor a form of autlioiity, sco Eucv< lopcedw of Bui mi and Picccdents, 

Voi. vir.,p g:ji. 

(?;) (ironml Game Act, 1KS0 (-J3 & 4 1 Viet. c. 47\ a. 1 (1) (c). 

(o) Ibid., s 1 (l)(h). 

( i>) The liousehohl will unhide In>u-ehold servants, munely, those who live 
and boanl at his house, but presumably imt such as live m other houses on tho 
faun; compare lie Pra.i, Smile v. Ymt'aan (1887), 57 L. T. 175; Oylex. Morgan, 
(1M52), 1 I>oO. M. & G. 359. 

r 'j ) A man's residence lias been described as the placo where he eats, drinks, 
and sleeps, or wheic his family or servants eat, think, or sloop (II. v. North Curry 
[Iiiiuihihmts) (1825), 1 ih A (J. 953, )>er 1!ayley, J., atp. 959). This is a general 
(loJimtion only, and a resident will include a visitor staying in tho house, blit 
presumably not ono who comes for a day only and docs not sleep or out more 
than ono meal or so thoio. Tho question is one of fact in each case, but a 
person invited to stay for a week and shoot labbits was held bv a Scottish emnt 
to satisfy the condition (Stuart v. Mart a if (1^84), 12 Keltic (Justiciary Cases), 9). 
It is not necessary that the occupier should resido thore himself ; comparo It. v. 
North Qurry (Inhabitant*), supra. 

(r) This would seom to limit tho authority given to this class of person to tho 
farm on which they were resident, so that when a tenant held two or moro 
farms tho household resident on each could take and kill tho ground^ame on 
that farm, but not on tho others. Tlieie is a limit to tho numbei of persona in 
this class. 

(s) Ordinary servico presumably means regular service, so that casual labour 
taken on for a week or two, as for harvest, would bo excluded. Moreover, 
servants who, liowover regularly employed, do not find their customary woik 
on the land would also bo excluded. Them is otherwise no limit to the number 
of persons who might ho included in this class. 

11 ) This class may include a person who is not in tho household or regular 
employment of tho occupiei, but only ono person at a time can be so employed. 

(a) This introduction of a stranger on to tho laud is dissociated from any idea 
of sport to bo had out of killing the ground game. It must be a business 
transaction. Tho person contemplated is a professional rabbit-catcher. It is 
possible, no doubt, that a friend or servant might bo employed if he were 
definitely paid for it, but whereas in the case of tho rabbit-catcher the fact of 
his being allowed to keep all or some of the rabbits taken would probably be 
considered bum i fide employment for reward (compare Bruce v. Prosser (1898), 
35 Sc. L. R. 433 (commented on in (1899) 62 J. P. 466), where it was so 
decided by the Scottish courts), a similar gift to a friond asked to come and shoot 
could hardly bo so construed Definite employment for tho purpose is required ; 
verbal instructions are insufficient, see note (/i), p. 222, ante; compare Hichard- 
eon v. Maitland (1897), 34 Sc. L. B. 426 (a Scottish case). 
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authorised by him to exercise his rights by killing tbe ground game 
with firearms (b). 


Sub-Sect. 3. — Under the Agricultural Holdings Act, 1908. 

468. In addition to the protection from damage by hares and 
rabbits which is given to an agricultural tenant by the right to 
shoot them under the Ground Game Act, 1880 (e), he is entitled 
to compensation in certain cases for damage done to his crops by 
deer, pheasants, partridges, grouse, and black game (<1). This right 
is limited to the ordinary case where the right to kill and take the 
game is not vested in the tenant or anybody (other than the land¬ 
lord) claiming under him, and where the tenant has not his 
landlord’s written permission to kill it (e). 

Any agreement between a landlord and a tenant which purports 
to negative or limit this right to compensation is void (/). 

Compensation is only payable if the damage done exceeds in 
amount tbe sum of Is. per acre of the area over which the damage 
extends (<j ). 

The amount of compensation for such damage, if not settled by 
mutual agreement mado after the damage is done, is to lie 
determined by arbitration (/<). 

469. The landlord is entitled to receive notice in writing as 
soon as may be after the tenant has first observed the damage and 
to have a reasonable opportunity to inspect the damage. This 
opportunity must be givexr, in the ease of a growing crop, before 

(Id (hound flame Act, 1880 (13 & 4-1 Viet. c. 47), s. 1 (1) (u). 

(r) 43 & 41 Viet. c 47, s. 1. 

(d) Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), a. 10. The animals and 
birds enumerated avo those included m tlie definition of gamo for the purposes 
of this section (ibid.). 

(r) Before the passing of this Act a tenant whoso lamlloid had received the 
sporting rights could nevertheless maintain an action against him or the persons 
to whom the shooting rights were let for overstocking the land with game so i.b 
to damage his crops {Fairer v. NeUon (1885), 15 Q. 35. ]>. 258; and seo Birkbcck 
v J'aget (1802), 01 Bear. 403). Tho landlord is exceptod for obvious leasons. 
I to is said to claim under the tenant in consequence of the common law rule 
winch makes tho tenant of tlie soil tho holder of the sporting lights, and which 
necessitates tlio insertion in leases of clauses reserving those rights (if the land¬ 
lord desires to retain them) in accordanco with tho Gamo Act, 1831 (1 & 2 
"Will. 4, c. 32), n. 8 ; and compare p. 216, ante. 

(/) Agricultural Holdings Act, 190S (S Edw. 7, c 28), s. 10 (1). Gompaie 
tho similar provision with lespect to an agreement depnvmg the tenant of his 
light to compensation for improvements in s. 5 (ilnd.) and with regard to 
tho right to kill ground game in the Ground Gamo Act, 1880 (43 & 44 Viet, 
e. 47), s. 3. Though the agreement is void for this purpose it may contain 
other provisions, and these are not avoided (Morgan v. Jackson, [1895] 1 Q. B. 
885). Whore the contract of tenancy was made before tho 1st January, 1909, the 
date at which tlie Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), came into 
operation, und tho landlord proves that under such contract compensation for 
damage by game is payable by him or that in fixing the rent to be paid undor 
such contract allowance in rospect of sucb damage to an agreed amount was 
expressly made, the arbitrator must make such deduction from the compensa¬ 
tion which would oflu'iwuso bo payable under this provision as may anpcai 
jui-t (ibid., s. 10 (3)). 

(?/) Ibid., B. 10 (1). 

[/<) Ibid., b . 10 (2) As to arbitration, seo title Auutrvtion, Yol. T., 
pp 137 et seg. 
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the crop is begun to be reaped, raised, or consumed, and in the case Sect. 4. 
of a crop reaped or raised, before it is begun to be removed from Rights of a 
the land (?'). Agricultural 

Notice in writing of the claim, together with particulars thereof, Tenant, 
must also be given to the landlord within one month after the 
expiration of the calendar year (or such other period of twelve 
months as is by agreement between the landlord and tenant substi¬ 
tuted therefor) in respect of which the claim is made (A). 

If these conditions are not complied with the tenant cannot 
recover any compensation (I). 

470. 'Where the right to kill and take the game is vested in Landlord's 
some person other than the landlord, the landlord is entitled to be T1Rhtof 
indemnified by that other person against all claims for eompensa- m< emD1 y ‘ 
tion for damage done by game (m). 


Part V.—Remedies for Infringement of 

Rights. 

Sect. 1.— Cnil. 

471. Private rights over game, whatever their origin, are Natuieof 

essentially local in character, and the principle upon which their private rights 
security depends is that of the law of trespass («)• ovcr eame ' 

Trespass is committed by any person who enters the land of Ticspass. 
another without authority to do so ( qua re clausum J'rcej it) (o). 

Buch an act requires no motive, such as the search for or pursuit Right of 
of game, to supply a ground of action to the injured party. Put action for 
while the right of action is open to any occupier whose ground is lrca P af,s - 
trespassed on, it is of special importance to the holder of rights 
over game, as it is the means whereby the game on land in bis 
occupation is protected from disturbance (/>). 

472. The ordinary remedy for trespass is an action by the l(pmp<h<’s for 
aggrieved party, who can claim (1) an injunction to restrain the trcs P“ 8 - 
alleged trespasser from committing further acts of trespass, (2) a 
declaration of his (the plaintiff’s) rights, and (3) damages q/). 

Entry on land by any unauthorised person renders him liable to 

(t) Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), s. 10 (2). 

Ik) Hid. 

(1) I ltd. 

(»i) Ibid., b. JO (4). 

(n) See p. 212, ante ; Game Act, 1831 (1 & 2 Will. 4, c. 32), R. 6. 

(o) Cubdt v. Porter (1828), 8 B. & C. 257 ; see, generally, title Trespass. 

(p) I.e., if he is an occupier. A shooting tenant (notin occupation) can'll of, 
bring such an action unless the occupier is joined as plaintiff; hut his rights ru < 
protected by the piovisions of the Game Act (see p. 208, ante) ; see p 228, ^ost. 

(q) Damages are as a rule only awarded to tho extent to which the aggrieved 
party has actually suffered lobs, but where the trespass is aggravated hy wilful 
auaoyance or other special circumstances, they may he given on a more 
generous scale (Merest v. Harvey (1814), 6 Taunt. 442, whore £500 were 
awarded, not in consequence of tho damage done, but expressly on account of 
the attendant circumstances, the defendant having persisted in joining a shooting 
party unasked). 

H.h.—3fY. 
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Biicli an action. If, therefore, a person standing on his own ground 
shoots game which falls upon Ins neighbour's land, he cannot outer 
that neighbour’s land to gather it without committing an act of 
trespass (?■); or, again, if a person while hunting enters on the land 
of another without his consent, he commits an act of trespass (s). 

Further, the entry need not lie personal in order to be actionable. 
A man who himself does not enter, but invites or authorises others 
to do so, is liable to an action for trespass (t). So, too, is the mere 
firing of a gun into the land of another («), or the sending of a dog 
on to such land in pursuit of game (l>). 

The right of the public over a highway is limited to the use of 
the highway for the purposo of passing and repassing i.hereon, so 
that a trespass may he committed if the highway is used for any 
other purpose (f). Consequently the owner of land adjoining the 
highway who is also owner of the soil of tho highway may employ 
all the means at his disposal for resisting a trespass thero that he 
might use in the caso of any land in his occii] atiou {<!). 

ft is possible also for one man without entering upon the land of 
another to injure that other's right to the game then on that land, 
hut m order to succeed the injured party must prove that the act 
was a wrongful act and was done with the wilful intention of 
injuring his rights (c). It is not actionable to entice game away 
from the land ot another, but it is so to scare them deliberately 
away from ii. (/). 

473. In addition to tbe right of action, trespass entitles tho 
aggrieved party to remove tho trespasser who declines to quit 


(>■) Seo Tonton v. Jerri s (lS7f>), 43 J. P. 784. Put m to whethci other 
proceedings can bo taken, see p 22'.', pud. 

(s) l’aul v. Pumpur/iayes (1878), -1 Q. P. J). 9 ; eompaie, however, Uurndi/ v. 
Fcltl'din (1780), 1 Torm Pop. 331, where it was said that an ontiy could bo 
justified if iio moie va.-> done than w?is nceo 1 -ary to kill tho fox. 

(t) Uobimonv. Vaughton (IS.'JS), S (A & P. 252; linker v. DcrkiIcy (1827), 3 
0. & P. 32, where a muster of hounds was hold liable for tre-pass committed by 
members of tho hunt, unless ho dn-t uielly dc-ued thorn not, to enter tho land. 
Put one rnonibor of tlie hunt, not holding an ollieiul position, cannot bo bold 
liable for tho trespass of other mombuis [Pagil v flu IJ-f'k 1 (1803), 3 P. & P. G83). 

(«) Picker mg v. Jludd (1815), 4 Camp. 21b. One re, as to tho firing of a gun 
over the land of another (tlml ). 

{b) /i. v. Pratt (1855), 4 K. & P. ROD, pci Promt l ON. J., at p. 808. The fact 
of allowing a dog, known to bo addicted to chasing, to be at large near tho lands 
of another would render the owner liable to an action for trespass if tho dog in 
fact entered tho land (/feuri v. Kdirauh ( 1801), 17 (*. P (x s.) 24,7 ; and compare 
Ihmmotlc v. A/lmln / (cirta 1811), cited m ])mnc v. Ofnylon (1810), 2 Marsh. 577, 
at p. 582; litotm v. Giles (1821), 1 C. & J’. 118), and, as to unauthorised 
trespass oi dog generally, see title Animals, Yol. I’ p. 305, note (i). 

(c) Harridan v. Rutland {Duke), [1803] 1 Q, P. 1 12, 0. A. ; followed in Hick¬ 
man v. Matsey, [1000] 1 Q. P. 752, 0. A. ; and approving Jt. v. Pratt, supra. 
As to rights over highways generally, soe titlo Highways, Streets, and 
Bridges. 

(d) Harrison v. HuHan-l {Dale), supra. 

(c) Tbbnfson v. Peat (1805), 3 II. & (J. 044. So, too, a man may bo injuicd in 
his trade if he owns a decoy for wild duck, and tlio birds are wiliully soared by 
anotbor with intent toiejme him {Keeble y. JlicJeernn/ill (1700), 11 Kii-i, 571, n.j. 
Tho intent to injure may bo inferred from tho circurnstunees m which tho gnu 
etc was fired (Carrington v. Taylor (1809), 11 East, 571). 

(J ) Hdwtson v. Peat, supra 
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his land provided that he does not use move force than is 
necessary (<j). 

474. An occupier of land may make use of liarlied wire on his 
land, but if the barbed wire is so placed on Lind adjoining a high¬ 
way that it may probably lie injurious to persons or animals using 
the highway, it is a nuisance which tho justices on application by 
the local authority may call upon the occupier to lomove (/<). 

475. It is illegal to set or place, or cause to ho set or placed, 
any spring gun, man-trap, or other engine calculated to destroy 
human life or inflict grievous bodily harm upon a trespasser or 
other person who may come in contact with it (t), but it is permis¬ 
sible to set dog spears and traps for tbe purpose of catching or 
excluding dogs or other animals addicted to lmnting(/,). 

The use of poisoned Jlosli or gram is illegal {!), hut thero is 
nothing to prevent the usoof lleshor gniin that is not poisoned, or of 
other substances (m), as tho bait for traps for such animals. Should 
the bait be of such a nature and so near a boundary as to attract 
animals which would not otherwise be likely to have entered the 
land, the occupier, or whoever set tho bn it or caused it to ho set, 
may he liable to an aetion for tbe value of the animals destroyed, 
but if he has acted merely in defence of his propel l.y, he is not 
liable to ciiminal prosecution for malicious damage (a). 

476. The shooting of a tame or domestic animal renders the 
shooter liable to an action for its value, unless the shooler can show 
that ho had no other means of protecting his property (<>), hut lie 
is not liable to criminal projection for malicious damage (p) 
except in tho case of a valuable animal such as a dog, when the 
bhooter must show that lie hand Mr believed that he could piotect 

(<;) Sec, genoiallv, titlo Tkhscasp, mul Han'i^ai v. Rutland ( Dale ), [ISO.'}] 
1 a 33. 1 - 112 , (1. A. " 

(//) Uni bed "Wire Act, 1893 (■><» & 57 Yet. c. 32). 

(/j Offences against tho IYnson Act, 1S(>1 (24 A 25 Yet. o. 100), ft. 31. To do 
ro is a misdemeanour punishable with thice yours’ penal servitude, or imprison¬ 
ment, wither without hard labour, for two yours A person who, on cbming into 
possession or occupation of land, permits such engines, set bv bispredecessor, to 
remain is liable to tho sumo penalty (dud ). Hoo also title Ciiiminal Law and 
J hloCEDlGJ!, Yol. IX., p. 005. 

(k) Jhanev. Clayton (1817), 7 Taunt. 4sil; Hird v Haiti) aol\ (1828), 4 I.ing, 
628 ; Jordinv. ('nnnji (1841), 8 M. & W. 782; /*. v. Hill (188 4), 18 J. 1’. 743. 

(l) Poisoned Grain Prohibition Act. 1865 (26 & 27 Viet. c. 113); Poisoned 
Plosh Piohihition Aft, 1801 (27 & 28 Yiil o 1152 , and see p. 211, nwfi*. 

tm) The uso of poison or a poisonous lmriedn nt on land where game usually 
xesovt, or on a highway, is forbidden by Hie Gumo Act, 1831 (1 >Jc 2 Will 4, 
c. 32), s.3; hog p. 211 , ante. 

('ll) Under tho Malicious Damage Act, 1861 (21 A 25 Yict. c. 97), s. *41 ; 
Damtl v. Jana (1877), 2 O. P. 1). 351; Jln/mi v. Eaton (1875), 40 J. P. 215; 
compare Townsend v. Wat lint (ISOS), 9 Mast, 277 ; and see title Ani.vvi.s, 
Yol. 1, pp. 396, 397. 

(o) Taylor v. Newman (1863), 4 33. & 8. 89; Harper v. Mich ell (1879), 14 
J. P. 378; Rmith v. Williams (1892), 9 T. L. It. 9. 

( p) I hid. In the case of house pigeons, if the circumstances aro such as 
to bring the case within the Larceny Act, 1861 (24 & 25 Yict. c. 96), s. 23, 
payment, made to the owner, of compensation satisfactory to him is no bar to 
a prosecution at the instance of any third party ( Smith v. I>uir (1903), 88- In T. 
664). 
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bia property by no less violent moans (g). Whefe tlie animal is 
injured but not killed, the circumstances may constitute an offence 
against the Cruelty to Animals Act, 1849 (r), but they will not do 
so if there is no intention to torture the animal and no more is 
done than is necessary to frighten it away (s). 

477. Trespassing animals may be distrained damage feasant if 
injury is done to animals which are the property of the distrainor (t), 
but the distrainor cannot bring an action for any part of the 
damage distrained for while he continues to hold the distress (a). 

Sect. 2. — Criminal. 

Sub-Sect. 1 .—Poaching by Day. 

478. The civil romedies for ticspass are reinforced in the case 
of trespass in pursuit of game by the right to take criminal pro¬ 
ceedings against an offender, and the right is conferred on those 
who have the rights over the game on the land as well as on the 
occupiors of it. 

Thus, not only the occupier, but tlio person having tho right to 
the game and the gamekeeper or other servants of either, are 
entitled to request a trespasser to quit their land, and in the event 
of his refusing to do so, or to give his name and address with a view 
to a summons being issued against him, they have power to arrest 
him(b); while in addition to tho occupier’s right of action there is 
given a right not only to the occupier, but to the owner of the soil 
(not in occupation), to the person having the right to the game, and 
to any informer, to prosecute the trespasser (c). Where, however, 
a prosecution has been instituted for trespass in pursuit of game by 
day no action can be brought against tho offender for the same act 
of trespass by anyone at whose instance or with whose concurrence 
or assent the prosecution was begun (d). 

479. It is an offence for any trespasser to enter or be upon any 
laud in the daytime (r) in search or pursuit of game or woodcock, 


{</) Miles v. Ilutchmgs, [1903] 2 IT. B. 714 ; and seo 17 re y. Cawdor ( Lord) 
(1809), 11 East, 5G8. Tlie gamekeupei appointed l>y a lord of a manor mav 
seize, for the use of the lord, dogs used on the manor by persons m pursuit of 
game without a> licence (Gumo Act, 1831 (1 <Sc 2 Will. 4, c. 32), s. 13 ; and see 
p 24 o, post). 

(r) 12 & 13 Viet. c. 92, s. 2. 

(s) Armstrong v. Mitchell (1903), 88 L. T. 870. 

(/) Boden v. Post or, [1891] 1 Q. H. 008. Men, generally, title Animals, 
Vol. I., pp. 378 et serf. 

(o) Boden v. Jlosw, supia. 

(A) Game Act, 1831 (1 & 2 Will. 4, c. 82), s. 31 ; see p. 243, post. 

(0 /bid., s. 30; Mtditton v. Oa/e (1838), 8 Ad. & Ml. loo; Morden v. Porter 
(1800), 7 C. li. (n. 8.) 041 ; see p. 232, post. 

(d) Game Act, 1831 (1 & 2 Will. 4, c. 52), s. 40. In order to bar an action 
it is not necessary that the prosecution should be successful (Robinson v. 
Vamjhton (1838), 8 O. & P. 252). There is no corresponding provision in the 
Night Poaching Acts, so that it would appear that a prosecution for poaching 
by night is no bar to an action. 

(e) Daytime extends from the beginning of the last hour before sunrise to 
the close of the first hour after sunset (Game Act, 1831 (1 <k 2 Will. 4, ?. 32,> 
a. 34). See note £i t ), p. 238, and note (e), p. 239, post, and title Time. 
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snipe, quail, landrail or rabbits (/), and an offender is liable upon 
conviction before one or more justices of tbo peace to a penalty not 
exceeding £2 and the costs of the conviction ( <j ). It is not necessary 
to prove that the search or pursuit was iti order to kill game at the 
time (/<). There must, however, be an actual entry by some person 
on the land (i). 

To discharge a gun into or over the land of a neighbour is 
not therefore in itself a trespass in pursuit of game within this 
provision (j). 

Where, however, an entry is made on such land for the purpose of 
gathering a bird or beast named in the provision which, before being 
shot at, is on or rises from that land, an offence is committed ( k ). 

If a bird rises on the shooter’s own ground and is shot at by him 
while in the air, either over his own or his neighbour's land, and 
the shooter attempts to gather it on his neighbour’s land, then if 
the bird is dead or at the point of death, so that no fresh effort is 
required to gather it, no criminal offence is committed (/), but it is 
otherwise if the bird is merely wounded (m). The same position 
would result in the caso of ground game started on the shooter’s 
own land and shot at by him before it crossed the boundary, and 
probably even if shot at after it crossed (a). 

A shooter who stands upon his neighbour’s land to shoot game 

(/) Game Act, 1831 (1 & 2 Will. 4, c. 112), s 30. To enter and be upon any 
land constitutes one oflenco (II. v. Mellor (1633), 2 Howl. 173). 

(g) Game Act, 1631 (1 & 2 Will. 4, c. 32), s. 30 If the offender is tried 
betel o oue justice only, the maximum penalty is £1 (Summary Jurisdiction 
Act, 1870 (42 & 43 Viet. c. 49), s. 20(7)). Ab to trial boforo justices genoiaily, 
see title Magistrates. Ab to penalties for refusing to give name and address 
when called upon by a gamekeeper etc , Keep. 2.70, post. 

( h ) Stiff v. BUhnylon (1901), 8-1 L. T. 4G7. Evidence that a gun was fired 
and the defendant loft tbo wood whom the tiling took place with a gun aud dog 
might he sufficient to convict him (Buiiowq v. (Jtlhmjham (1893), 67 J. P. 423), 
but wheie a man is scon trespassing and his intention is upon to doubt, it is in 
the discretion of the justices whether to convict him or not (Hytr v. Pari (1874), 
38 J. P. 294; Bollard v. Spring (1887), 51 J P 501). 

(t) It. v. Alsopp (1G91), 1 Show. 339 ; Map hew v. Wardley (1HG3), 8 L. T. 504 ; 
and compaio Horn v Koine (1898), 67 L. J. (q. b.) 533. 

( ?) Compare p. 226, ante. 

(it) (Jsbond v. 3/iadov's (18G2), 26 J. P. 439. This is the case even if the 
attempt to gather tho bird were made some hours alter it had been shot, and 
it had in fact already been gathered by another (Horn v. Baine, siqira), the 
shooting and the attempt to gather the bird being there held to be one continuous 
act. Whero the attempt to gather is tho result of a fiesk intention or is made 
by some one other than the shooter or his agent, the offence committed would 
be larceny; compare R. v. Townley (1871), Jj. It. 1 G. O. JR. 315 ; and see p. 213, 
ante. It ispossiblo that if the game were shot by day and not gathered until 
night, no offence would be committed, for the offence under the Game Act, 1831 
(1 & 2 Will. 4, c. 32), is trespassing by day, and in this case there would be no 
entry in the daytime, while as the game is dead there would he no offence under 
the Night Poaching Acts, 1828 und 1844 (9 Geo. 4, c. 69; 7 & 8 Viet. c. 29), 
and if there was always in the poacher’s mind the intention to gather there 
could be no larceny (It. v. Totndey, supra). 

(l) Kenyon v. Hart (1865), 6 13. & S. 249; and this is so even if the bird were 
killed some days before (Tauton v. Jervis (1879), 43 J. P. 784). 

(m) For in this case the bird is in no sense reduced into possession, and it 
therefore becomes the potential property of the person on whose land it alighted; 
see p. 226, ante. 

(a) Kenyon v. Hart, supra , per Blackburn, J., at p. 255; oompaie button 7. 
Moody (1697), 1 Ld. Eaym. 250. 
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that is being beaten out of a boundary hedge by a person on 
liia (the shooter’s) own land commits an offence within the pro¬ 
vision ( b). 

But no offence is committed by persons hunting or coursing 
upon any lands with hounds or greyhounds in fresh pursuit of any 
deer, hare, or fox already started upon any other land by persons 
loud fide claiming and exercising any right or reputed right of free 
warren or free chase, or by any gamekeeper lawfully appointed to 
such free warren, or by any lord or steward of the ( rown of any 
manor etc., or by any gamekeeper appointed by him within itR 
limits (c). But a person who uses a highway, the soil of which is 
the property of anofhir, to shoot at birds flushed on that other 
ground, commits an offence (d), and where one person from a 
highway assists another who is trespassing in pursuit of game both 
commit an offence (c). 

480 . Where five or raoro persons trespass in pursuit of game 
each of them is liable to a penalty not exceeding -1*5 and costs (/). 

If any of the number ho armed with a gun, and ho or any of the 
others by violence, intimidation, or menaces prevents or endeavours 
to prevent the approach of any person authorised in that behalf for 
the purpose of requiring them to quit the land or declare their 
names and addresses, each member of the party and every person 
aiding or abetting them is liable upon conviction before two or more 
justices to a penalty not exceeding ,£o and costs of the conviction 
in addition to any other penalty they may have incurred (//). 

481 . Upon the hearing before the justices it is open to the 
person charged to prove by way of defence any matter which would 
have been a defence to an action for the trespass (h) ; but the onus 
of proof is on him CO- 

482 . The leave and licence of the occupier of the land is a valid 
defence when the occupier is the person having the right to tlio 
game (/.); but the act must bo strictly within the teims of the leave 
or licence (/)• 


(b) T’liiljmt v. IUn/Jcr (1 SOU), .">1 J. I*. GIG 

[r) Gamo Act, 1S.J1 (I & 2 Wilb 4, c. 81!', s : ,1. but, tins duns it apply in 
the Lftfio of royal forests, parks, chases or wai'ien 1 - (ion /, s. ' 

(</) R. v. Pntit (1 855), 4 J<] & P> SCO. 

(<?) Stacey v. Whitehurst (1865), IS 0. T5. (rc. s.) 341; and see R. v. 1'assnj 
(188(5), 7 C. & P. 282; and JR v Whittaker (1818), 2 Car. & Kn. G8G. 

(/) Game Act, 1881 (1 & 2 Will. 4, o. 82), s. 80. Game within this provision 
includes woodcock, snipe*, quail, landfall, and rabbits. 

ft) I ltd , s. 82. Thoy may all bo charged together or separately ( R. v. 
Littlechild (1871), L. 11. G Q. 11. 298). A defendant may be charged with anting 
or abetting only (Stacy v. Whitehurst, supra). As to who are authorised and 
the extent of their authority, see p. 228, ante. 

(h) Game Act, 1831 (1 & 2 Will. 4, e. 82), s. 80. 

(i) Ibid., s. 42 

(k) Ibid., e. 30. See }\ub.in v. Smith (1887), 52 J. P. 4. A leave or licence 
pi veil after the fact would not condone the offence (Morden v. 1‘wter (1 SCO), 
7 0. 11. (n. s.), 641 per Willi j., a t p. 647). 

(0 Therefore, if a man obtains leave or licence from Ibo wife of the occupier 
to hunt rabbits and proceeds to course a hare, he is not within this provision 
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When, however, the right to the game has been reserved, the Sect. 2 . 
holder of that right is the legal occupier for the purpose of granting Criminal, 
leave or licence to enter in search or pursuit of game etc., and the T ~T 
leave or licence of the actual occupier is of no avail (m). In the case occupied 
of wastes or commons within a manor etc., the lord or steward of the where right 
Crown of the manor etc. is tho legal occupier for this piuposo(»)- reserved 

483 . Upon tho hearing before the justices it is also open to the Claim of 
defendant to set up a claim of right. This, if valid, will oust the nght - 
jurisdiction of the justices (r»). It is essential that the nght should 
be a right relating to the land (/>), and tho claim a ° 
claim (q) having some ground not wholly unreasonable for its asser¬ 
tion (r). If tho claim is a bond fule claim it is not for tho justices 
to inquire into all tho circumstances to see if it is impossible. 

When it is not on tho face of it impossible tho jurisdiction of ilia 
justices is at an end (.s'). But the jurisdiction of the justices is not 
ousted l> 3 r a bond jbh' claim of a right which cannot exist in law, 
nor by a bond fide but mistaken belief on the part of the defendant 
that he has a light to kill tho ganie,(/). 


(Taylor v. Jwksvn (I898\ Ts L T. 555} Qua-re, whether in any case tho wifo'a 
leave is a valid defence (ibid.). 

{m) Game Act, 1831 (1 A 2 "Will. 4, c. 32), s. 30; Fry<e v. Fanes (1871), 33 
■T. L’. 37 1; Mardcn v. Fortri (1800), 7 <'. L>. (x. s.) 041. If tho person to whom leave 
is granted bv the actual occupici kills, tukrs, oris in pin Milt, of game (but not 
woodcock, snipe, quail, landrail, or labials), the actual occupier him Rolf is liable 


to a penalty lor tho pursuit and toi c\ory head of game killed or taken (Game 
Act, 1831 (1 A 2 "Will. 4, c 32), e 12) ; seep. 21s, <mte. "When, as for instance, 
on a parol lenso of land, thcio is a dispute as to whether the light to game is 
loseived, it seems that the quedion is one oi iaet foi (lie magiriialesto decide (/l. 
v. Ci it< Idoir (1878), 20 W. l». 081). AYlieio a person lias taken undoi an unsealed 
agreement the light to shoot, ho cannot givo a valid leave to another to do so, 
as ho has no legal i lglit himsell (/>V nub ile v. Rayiici (1873), 40 J 1*. 243). As 
to licences to entei up< n lend, generally, sec title 1!eal Profehi y AND 
ClIA'iTELS Er,AIi. 


in) Game Aet, 1831 (1 A 2 "Will. 4, e. 32), s 30. 

(«) J!. v. Criiilmul (1837), 7 E ,& B. 833; compare Calc v. 3Idcs (18S8), 
57 L. J. (m. c.) 132. 

(p) Tlio defendant, in older to succeed, must set up a title to tho land mbnu- 
self or an some otliei through vlm.-e Lceneo oi ainhmity lie was aertng (Leatt 
v. Vine (iStil), 30 1j J (m. 0 ) 207 , Cuiumllx. Saudi rs (1802), 3 15. A S 20G). 
"Where a ho untlai y hedge was being beaten and tho defendant was standing on 
land to which ho had no title, ho could not aet up a claim of right (Pluljnit v. 
Jiuyler (1800), 34 J. P. 010). "When m tho course of tho hearing of a summons 
for assault the defendants (gamekeepers) claimed the right to take from tho 
prosecutor a bag, the propeity of the prosecutor, on tho ground that it contained 
rabbits belonging to tho landloid, this was not such a claim of right as would 
oust tho jurisdiction of tho justieos. as it did not relate to an interest in laud 
(White v. Fox (1880), 40 L j. (m. <’.) 00k 

( 7 ) Wlnie V. Feast (1872), L. R 7 4. B. 333; Lorrsy v. Mallard (1874), 
30 JL T. 702 ; Fcnuardin v. Fulmer (1894), 18 T. L. E. 302; Mann v. Ntnse 
(1001), 17 T. L. E. 300. 

(/■) Tho absonco of mens rca is not of itself a complete defence (Watkins v. 
Major (1873), L. It. 10 V. P. 002 ; Binne v. Marshall (1870), 41 J. P. 22; and 
see Mvrdi n v. Farter, snpru ; Mussett v. Burch (1876), 35 L. T. 486; Neivcombe 
T. Fewms (1876), 41 J. I’. 581). 

(j) Mott v. Barmy (1895), 01 L. J. (m. c.) 200, per Kennedy, J., at p. 202; 
compare Waihius v. Smith (1878), 38 L. T. 525. 

(<) Hudson v MacRae (1803), 4 B. A S. 585; Beall v. I me, supra, / 
and generally as to ouster of jurisdiction by a claim of right, see title 
Magistrates. 
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484 . The proceedings both before and at the hearing before the 
justices are regulated by the Summary Jurisdiction Acts (a); but 
proceedings must be commenced within three months of the com¬ 
mission of the offence ( b ). 

485 . Information may be laid by anyone whether be is inte¬ 
rested in the land trespassed on or not (r). Though usually made 
in writing it need not be so (d), nor need it be on oath unless a 
warrant is to be issued (e). In the iirst instance a summons is to 
be issued, unless it is unlikely to be effectual (/). If a summons is 
ineffectual in obtaining the presence of the defendant at the hearing 
a warrant will then be issued ((f). 

One information is sufficient, where more than one offendor is a 
party to the same offence ( h), and the justices have a discretion as 
to whether the offenders shall be tried together or not(i); but in any 
case there should be a separate conviction of each of them ( k ). 

The information must charge one offence only (/)> and the convic¬ 
tion, if any, must he for that offence {in). 

486 . An irregularity in the information or summons is cured by 
the appearance of the defendant in answer to the charge {n). 
Where more than one defendant is charged with the same offence, 
each of them is liable to the full penalty if convicted (o). A 
defendant who is convicted has a right of appeal to the next general 
or quarter sessions of tlio peace ( p ); or he may require the 
justices to state a case for the opinion of the High Court upon a 
point of law (q). But no conviction or adjudication upon appeal 


(a) Summary JmiMliction Ads, ISIS (11 & 111 Viet. c. 43), 1879 (42 & 43 
Viet. c. 49), and 1884 (47 & 48 Viet, c 48); light nd v. Wgnu (1900), 04 J. I’. 
022; see title Magistrates. 

(/>) Game Act, 1881 (1 it 2 Wills 4, c. 82), w. 41. The tluco months are 
calendar months, and aie to he calculated so as to exclude the day on which the 
oft'onco was committed, hut to include that on which the information is laid 
( Itmlchfi'e v. Bartini omew, [1S92] 1 U. ]’>.*! 61) The exact dato need not ho 
specified so long as it is staled to he within the lequned limit of throe months; 
compaie \. Gee (1861), 7 Jur. (N s ) 870. 

(<) Mideltou v. Gale (1838), 8 Ad <Sr El. 138 ; Murdax v. Porter (1860), 7 (\ li. 
(xs.)641. 

(>/) It. t. Ifnghes (1879), 4 Q. 1) It 611, G <' 11 ; and see title Maoistkvies. 

(») Compare Summary Jurisdiction Act, 18 IS (11 & 12 Viet. c. 13), ss. 10, 11. 

( t ) O’ /Inert V. Jlrabmr (1883), 19 J. P. 227. 

('/i Summary Jurisdiction Act, 1848 (11 it 12 Viet, c 48), ss. 1, 2. 

</«) /.'.v. <!ntlland (1887), 7 E. & Ji 888; 11. v. Littlerlnld (1871). 7j. 11 6 
(1 U. 293 ; 11. v. Staffordshire Justices (188S) 32 L. T. (o. s ) 108 ; and tins is tho 
case whether all are principals or some principals and some aiders or ahettois. 

(ii it v. I.McGdld, supra. 

(•4-) lhid. 

(I) Summary Jurisdntion Act, 1848 (11 & 12 Viet. c. 48), e. 10 ; and see 11. v. 
Crtdhmd , sup) a. 

("0 Compare Martin v. Vudgton (1889), I E. & E. 778, it. v. IincJchall (1SG1), 
10 Jur. (n. s.) 677 ; and see title Magistrates. 

{»} R- v. Hughes, supra When the defendant lms once appoared it may be 
possible to prefer anotner charge against him [ibid.). 

(o) R. v. Littlceh ild, supra. 

(?>) Game Act, 1831 (1 & 2 Will, 4, c 32), s. 44. 

(g) Summary Jurisdiction Acts, 1857 (20 & 21 Viet, c. 18), s. 2, and 1879 
(42 4 43 Viet, c 49), s, 8,5 ; and see title Magistrates. 
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may be quashed for want of form or removed to the High Ooudl Beot - 2 - 
by certiorari or otherwise (r). Criminal. 

The money received in fines iB to be paid to the overseer or other Approbation 
officer of the parish, township, or place where the offence was com- of fine*, 
mitted, as the justices may direct, and is to be paid by him to the 
account of the general county rate (s). 

Sub-Sect. 2.— Poa< Iting by Night. 

487. It is an offence to take or destroy any game or rabbits Poaching by 
unlawfully by night upon any land, whether open or inclosed, or n, s ht - 
upon any public road, highway, or path, or the sides thereof, or at 
the openings, outlets, or gates from any such land into a public road, 
hjghway, or path (i). 

It is also an offence unlawfully to enter or be upon any land, 
whether open or inclosed, by night with a gun, net, engine, or other 
instrument for the purpose of taking or destroying game (a). 

An offender is liable upon a first conviction for either of these Pena'ty, 
offences before two or more justices of the peace to imprisonment 
for throe months with hard labour, and at the end of the period 
maybe required to find recognisances for his not so offending again 
for a year, with the alternative of remaining in prison with hard 
labour for a further six months, unless and until the required 
sureties are found (ft). 

Upon a second conviction before two or more justices for one of Second 
the abovo offences ho is liable to imprisonment with hard labour offl '' Jce< 
for Bix months, and at the end of the period may be required to 
find recognisances for his not so offending again for two years, with 


(r) fiume Act, 1831 (1 & 2 Will. 4, c. 32), a. 45. 

(«) 1 hid., 8. 37. 

( t ) Night Poaching Act, 182S (!) Geo. 4, c. 69), s. 1 ; Night Poaching Act, 
1844 (7 & 8 Viet. c. 29), s. 1. It is unlawful foi any person, whether otherwise 
entitled to the game or not, to use liiearms for killing game by night (Hares 
Act, 1848 (11 & 12 Viet. c. 29), y. 5,; see p. 210, ante). “ Night” begins at the 
expiration of tlio lirst hour alter sunset and ends at the beginning of the last 
hour Lcforo suuiiho (Night Poaching Act, 1828 (9 Geo 4, c. 69), s 12). To “take” 
means to catch, not, as in larceny, to take away (It v. Glover (1814), Buss. & Iiy. 
269, C. G. 11. ; Rerun v Iloph inaon (1876), 40 J. P. 117). Sunset is not the hour 
of sunset liy tiieenwich time, but the actual hour at which the sun sets m the 
particular place (Cintis v. March (1858), 3 II. & N. 866, compare Gordon v. 
Cam (1899), 68 L J (<i B.)434). See, further, as to meaning of terras “night” 
and “ sunset,” tiiie Time. “ Game” means live game tho propeity m which is not 
absolute. It is not an offence under this Act to enter for the purpose of taking 
young pheasants from a coop (/’. v. Garnham (1861), 8 Cox, 0. C. 451). 

(a) Night Poaching Act, 1828 (9 Geo. 4, c. 69), s. 1. Babbits are not here 
included. Wasto land at the side of a highway is not “ open land” in the sense 
intended ( Vesey v. Hoskins, Hums v. Hoshins (1S65), 34 L. J. (m. c.) 145) In 
order to piove that a person is unlawfully on laud at night it is not necesiary 
to prove that ho had not leave or licence to he there (li. v. Wood (1856), 7 
Cox, 0. 0. 106, 0. G 11.). As to the right of the police in any highway, sheet, 
or public place to search persons coming from land where they may suspect 
them to have been unlawfully in search or pursuit of game, see p. 236, post. 

(5) Night Poaching Act, 1828 (9 Geo. 4, c. 69), s. 1, Where an oflender is 
convicted of entering or being upon land etc. the conviction must state that he 
was there for the purpose of taking or destroying game on the land (Fletcher v. 
Valthorp (1815), 14 L. J. (m. c.) 49). In the form of the recognisance the word 
“ so” to offend is essential to its validity (Be Reynold* and Hodgson (1844), 8 J. P. 
199). 
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the alternative of remaining in prison with hard labour for a farther 
period of a year, unless and until the required sureties fire found (<:). 

In the event of a third offence he is guilty of a misdemeanour, 
and upon conviction is liable to a sentence of penal servitude for 
seven years or to imprisonment for two years with hard labour (<l). 
The offender may be tried at assizes or at quarter sessions. Con¬ 
victions by justices for a first or second offence are to be returned to 
quarter sessions, when they are to be registered by the cleik of 
the peace, and may be given in ovidonce on a trial for a second or 
third offence (e). 

488. An offender who assaults or offers any violence with an 
offensive weapon towards any person authorised to arrest him is 
liable, even if it is his first or second offence, to be dealt with in the 
same way as if he were offending for the third time(/). If three or 
more persons at night unlawfully enter or are upon any land, whether 
open or inclosed, for the purpose of taking or destroying game or 
rabbits, and any of them is armed with a gun, cross-bow, firearms, 
bludgeon, or any other offensive weapon, each of them is liable upon 
conviction to a sentence of penal semtudo of from three to four¬ 
teen years, or to imprisonment for two years with hard labour ((/). 

(r) Night Poaching Act, 18-8 (9 Goo. 4, c. 69), s. 1; and see R. v. Lines , [1902] 
1 K. 13.199, C. 0.E. The fact that he became liablo to mx months' imprisonment 
does notentitlo him to claim to he tiled by a jury under the Summary Juusdieiion 
Act, 1879 (42 & 4!3 Yict. c. 49), b 17, as the original offence w as not one pumshahlo 
by more than three months’ imprisonment (TIi/b unis v J Vi/nne (1888), ,72 J. P. 68). 

(r?) Night Poaching Act, 1828 (9 (!eo. 4, c 0°), e. 1. Put an indictment 
charging a third offence under s. 1 ( ibid .), which shows upon tho face of it that 
one of the previous convictions was an offence against h. 9 (ibid.) (see noto {</), 
infra), is bad ( R v. Lines, svgn'a) ; and a conviction under s. 2 of the Night 
Poaching Act, 1828 (9 Geo. 4, o. 69), cannot be trealed as a previous conviction 
under iMd., s. 1 {It. v. AIcLauchlan (19101, 7f> J. 1*. 8, a rase decided at quarter 
sessions). Tho previous convictions nia^t be set out m the indictment and proved 
(7t. v. Merry (1847), 2 Cox, 0. C. 240; Cardan v. It. (1861), 1 P & S. 208); but 
in R. v. Woodjield (1887), 16 Cox, C. C 014, evideuro of pievmus convictions was 
disallowed by Hawkins, J., until the jury had found the prisoner guilty. 

(e) Night Poaching Act, 1828 (9 Geo. 4, c. 69), s. 8. 

\f) Ibid, s. 2; nmiseenote (</>, si/jwa. As to what are offensive weapons, see 
note {<]), infra. As to persons authonsed to arrest, see p. 206, j.ost. As to seizure 
of game, see p. 238, post. Put if the trespasser assaults a person at a timo or in 
ajflace {eg., a highway) when or wln-ro such person ns not attempting to arrest 
him, he is not, guilty of an assault within this section {R v. Doddridge (1860), 8 
Cox, C. C. 33a). ‘ 

(<y) Night Poaching Act, 1828 (9 Goo. 4, c. 69), s. 9. It is not essential that all 
the defendants should actually enter the land. If all are associated for a common 
purpose and some enter, whilo others remain near enough to assist, all of them 
may be convicted (R. v. Whittaker (1848), 2 Car. &lur. G36, C. 0. It.). Those who 
watch outside and outer to give the alarm are equally guilty with those who first 
entered {R. v. Passey (183G), 7 C. & P. 282; R. v. ficottm (1844), 5 Q. B. 493). If 
some are found on the land specified and others assist from adjoining land, all may 
be alleged to be on the land specified {R. v. Andrews (1837), 2 Mood. & E. 37). 
Nor is it necessary that all should he on land in the same ownership {R. v. Uezzcll 
(1851), 3 Oar. & Kir. 150, 0. 0. It.), but they must have a plun in common 
(/?. v. Nickless (1839), 8 0. & P. 757); and if one is in a wood separated 
by a high road from the land where the others are, there may not be sufficient 
evidence of a common plan (//. v. Ihwsell (1834), 6 0. & P. 398). If one of 
the party is “armed ” all are deemed to he so {R. v. Ooodfellow (1845)„1 Car. 
& Kir-. 724, 0. C. E.; R. v. Smith (1818), ltuss. & Ey. 368, 0.0. E; and see It. v. 
Andrt -a, sujrra; R. v. Southern (1821), ltuss. & Ey. 444, 0. 0. E.). Where a 
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The trial must be at assizes (h). Whore the night trespasser 
commits an indictable offence (i), any person is entitled to arrest 
him and hand him over to the police (A). 

489. The prosecution for an offence triable by a court of summary 
jurisdiction must be commenced within six months of the date of 
the offence (/), and for an oilence punishable upon indictment within 
twelve months of the date of tho offence (m). 

Where tlio offence is tried by a court of summary jurisdiction 
the rules governing procedure are tho samo as in tho case of offences 
against the (lame Act, 18111 (n), as also are tho conditions as to 
appeal (o), and certiorari (/>). 

Suh-Skot. 3.— The Poaehmy Picradwn Act, 1802. 

490. The Poaching Prevention Act, 1H<>2 (q), was designed not 
for the creation of now offences, hut for the moio effective prevention 
of offences already recognised by tho law. 

The (lanioAct, 1831 («), and the Night Poaching Acis, 1828 and 
1844 (i>), made certain acts offences, and conferred upon owners and 

keeper, attempting to arrest beuual offenders, is killed by one of them, all may 
bo convicted of murder, unb ss any of them can pone lli.it lie separated from 
tlio others and was not responsible for the act (It. v. lutincuds (182S), 3 C iV P. 
390 ; see al-o II v. Hhrinr (IS33), 1 M< nl. 0. C. 3S0). J’t rsoils wbo luivo been 
on land at night armed may be com ii ted under tins provision, oven though they 
have abandoned then arms before being arrested (It. y. Sash (1819), lluss &Ev. 
389). Large stones lntvo been held to be offensive weapons (It. v. Cline (1K37), 
7 C. & P. 803). A stick is not necesstuily an offen-mo weapon; whether it rs 
so depends on tho object with which it is taken out (It. v b'nj (1837), 2 Mood. 
& It. 42); compare R.y. Palma- (1831), 1 Mood & E. 70 , It. v. Williams 
(1878), 1-1 Cox, C, C. 59. This mav perhaps bo the case even if it is in fact 
used offensively (It. v. Merry (1847), 2 (.'ox, (A O. 210, but see R.y. tiuttvn 
(1877), 13 Cox,'0. 0. 0 IS). 

(h) Night Poaching Art, 1828 (9 Geo. 4 % e. G9). b. 9. 

(t) See uoto (/.•), p, 245, post. 

(Ic) rievention of Offences Act, 1831 (14 & 13 Viet. c. 19), s. 11. Night is 
defined in p. 13 (ibid) somewhat diJfeiently from the dolimtion in the Night 
Poaching Act, 1828 (9 Geo. 4, e. G9), s. 13, see note (/\ p. 233, ante. This does 
not mtciiere with tho right given to anyone to make an unest if the offence is 
committed at an hour which is “ night” under both provisions (It. v. Sanderson 
(1859), 1 If. & F. 598); but if the offence were committed at a tnno which is not 
mglit under tho Act creating tlio offence such an airest would appear to be 
unlawful (It. v. Tondiiauii (1835), 7 G. A 1’ 183) 

(I) Summary Jurisdiction Act, 1848 (11 it 12 Viet. c. 43\ 8. 11. 

I'm) Night Poaching Act, 1828(9 Gc‘> 1, c. 69), s. 1. Tlio issue of a warrant 
is not a beginning of proceedings (It. y. Hull (1890), 2 F. & F. 1G ; It. v. Parker 
(1891), 9 Cox, 0. 0. 475, C. 0. E ); but the proceed mgs aie begun if the prisoner 
is committed for trial (It. y. Austin (1843), 1 Cur. A Ku G21 ; It y. Brooks (1817), 
2 Car. & Kir. 402, 0. 0. E.), or, it appears, if the mfoimution is laid, the warrant 
issued, and tho prisoner actually arrested within the time (It. v. Broalzs, supra). A 
prisoner who pleaded guilty, hut on w hose behalf an application was made in 
arrest of judgment oil tlio ground that the proceedings were not begun in time, 
was allowed to withdraw his ploa (R. v. (Jasbolt (1869), 11 Cox, C. 0. 385). 

(h) 1 & 2 Will. 4, c. 32 ; see p. 232, ante, and see, generally, title Magistua i’es. 

(<>) Night Poaching Act, 1828 (9 Geo 4, c. 69), s. G. 

(p) Ibid., s. 7 ; soo pp 232, 233, ante. 

(q) 25 & 2« Viet. c. 114. 

(a) 1 & 2 Will 4, c. 32; see p 299, ante. As to gamokcepn s, see up. 210 
ef seif , post. 

(b) 9 Geo. 4, o 69; 7 & 8 Viet. c. 29; see p. 233, ante. 
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occupiers and their gamekeepers and other servants powers for the 
prevention and prosecution of such offences. The private defence 
of private rights of property was thus recognised and sanctioned. 

The police have no part assigned to them under these statutes, 
and any part they may take is only such as any bystander called 
upon to render assistance might assume. 

The authority of private persons is, however, necessarily limited to 
the land over which they have rights either as owners or occupiers. 
To make this authority effective it is necessary that offenders should 
not be able to escape arrest by quitting tlie land where they have 
committed an offence ; and this requirement is only partly met by 
tlie power of pursuit given to the servants of the owner or occupier 
in tlie case of night poachers (<■); for this power can only be 
exercised in tlie case of offenders caught Jlatjrunte delicto. 

491- It is the object of the Poaching Prevention Act to supple¬ 
ment the powers exercisable on behalf of private owners by giving 
tlio police ( <1 ) tlie right of searching persons found upon any high¬ 
way, street, or public place {<•) whom they may suspect of coming 
from land on which they have been unlawfully in pursuit of game or 
of having in their possession any gun (f) or net. (<j) used for the 
purpose of killing or taking game. Tlie effect of this provision is 
that there are two offences (h) with which a suspected person may 
be charged--(1) having obtained game by having been unlawfully 
on land (!) in pursuit of game; (2) having used a gun or net etc. 
for unlawfully taking ganio (l). 

“ Game ” for the purpose of this Act includes hares, pheasants, 
pai tridges, woodcock, snipe, rabbits, grouse, and black or moor game, 
and the eggs of pheasants, partridges, grouse, and black or moor 
game ( J ). 

492. The proof of either of ^hesu offences is necessarily in most 
eases a matter of inference fioin circumstantial evidence, but the 


(r) Night Poaching Ad. 1828 (ft Goo t, c. 69), s. 2. 

(d) That ip, such police as have authority to act in the particular place. Ah 
to what police officers other than those of the county or borough where the 
paitieular place is situated have this authority, see iitle PomcE. 

(e) Poaching Prevention Act, 1H62 (25 & 2(5 Vu-t. c. 114), h. 2. A public 
plate would seem for this purpose to be anyplace in which the police would 
bo in the ordinal y execution of their duty {('larke v. ('iowder (18(JS)), L H. 1 
V. P. 638, per Bov/ll, C.J., at p (111). 

(/) Or “part of gun’’ (Poaching Pievention Act, 18(52(25 & 26 Yict c. Ill), 

Hi) Or “ engine ’ (i/W.) Compare the phrase "gun, net or ether engine or 
instrument ” in the Game Act, 1831 (1 & 2 Will. 4, c. 321, and in the Night 
Poaching Acts, 1828 (0 Geo. 1, c 69) and 1814 (7 *8 Viet, c. 20) (seopp. 209, 233, 
oaf?), and the phrase “ gun, net or other engine’’ in the Game Licences Act, 
1860 (23 & 24 Viet. c. 90) (see p 246, pout). The phrase would appear to include 
a " snare ’’ (see Allen v 'Hampton (1870), L. R. 5 Q. B. 336). 

(h) Evans v. JhttcnU (1863), 3 15. & 8 787, per Cockuubn, O.J., at p. 790. 

\i) The land need not be any particular land (ihul .); und see Jlrouni y. Turner 
(18(53), 13 C. B. (nt._R.) 485 , Fuller v. Newland (1863), 27 J. P. 406. 

(/,') It is immaterial whether the net etc. has been used successfully or not; 
if is sufficient if there is evidence of its having been used with the intent of 
unlawfully taking game {Jcnbn v. King (1872), L. R. 7 Q. B. 478). 

d) Poaching Prevention Act, 1862 (25 & 26 Viet. c. 114), a. 1. 
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court of summary jurisdiction before whom the charge is heard Hect - 2 - 
has as much right to draw such inference as any other tribunal (m ); Criminal, 
and itB decision is unlikely to be impugned except in a case where 
if the evidence had been laid before a jury it could have been said 
that there was no evidence on which to convict (//). 

In order to establish the commission of an offence («) under this 
Act the following facts must be provod :— 

(1) The offender must be found in a highway, street, or public Necessary 

place (p). facts - 

(2) The constable must have good cause to suspect that the 
offender was coming from land whero he had been unlawfully in 
search or pursuit of game (q). 

(3) The offender must have in his possession some game unlaw¬ 
fully obtained, or a gun, net, or other engine (r). 

(4) The game or gun, net, or other engine must be found on the 
offender, if not by actual search then by observation (s). 

It is also an offence to be accessory to the abovo offences (/), and Accessory 
it is within the powers of a constable in any highway, street, or t0 r,ffenca 
public place to stop and search any cart or other conveyance in or 
upon which he lias good cause to suspect that any game which has 
been unlawfully obtained or any gun, net etc. is being carried (a). 


(m) Jlrown v. Turner (1863), 13 f. B (n. s ) 48 b.jtcr EllLE, C.J., it p. 41)3; 
Cornwell V. Sanders (1862), 3 B. <Sr S. 200. 

(?i) Brown v. Turner , supra , per Williams, <T., at p, 495 ; and see brans v. 
Baiter ill (1863), 3 B. & S. 787 ; Fuller v. Eewhtnd (1863). 27 J. P. 406. 

G.) Clarke v. Crowder (1869), L. I?. 4 0. P. 638. 

(p) See p. 236, ante _ 

(r^) In the absence of good cause of suspicion the constable has no right to 
seal ch the alleged offender, and in such ease the latter has a right to resist 
being searched. On an indictment for an assault upon a constablo it was held 
that, the prosecution must piove that the constable had reasonable ground f°r 
suspicion [It. v. Spencer (1863), 3 F. & L\ HOT) 

(r) Clarke x. Crowder , supra. It is insufficient if suspected persons a:a 
followed into a house and there are found m the house game or guns, nets etc. 


{ilul.). 

(s) Although the offender must be found by the constable upon a highwav 
etc., the actual search need not take place there. It was at one time suggested 
that this must bo so (Tamer v. Morgan. (1876), L R 10 C. P. 587); but it is 
evident that if such were the law an offender would only have to throw bis 
«ame ot gun etc. over a hedge before he was stopped m order to ovndo arrest, 
see Lloyd v. Lloyd (1886), 14 Q. B. D. 725. Actual search is not necessary 
where the presence of the incriminating thing is evident. Thus, where a con¬ 
stable saw a poacher with a gun on a public footpath pick up a labbit which 
was thrown to him by another and them was no search made the evidence or 
what was actually seen by the constable was held sufficient {Hall v. A nor. 
(1863), 4 B. & S. 515; Ex parte Hurst (1863), 27 J. P. 824). Again, where an 
offender found upon a highway took to flight across some fields and diopped a 
bag containing rabbits which the constable had seen in his possession, this 
was also held sufficient ( Lloyd y. Lloyd, siqtra). 

(t) Poaching Prevention Act, 1862 (25 & 26 Viet. c. 114), s. ~. 

(a) 1 bid.; Stowe v. Marjoram (1909), 101 L. T. 569. In the case of a carrier 
who has not been seen to bo upon land other than the highway or to have 
received game etc. from others, it is not oasy to prove an offence. Thus, where 
a can-ier was stopped and his cart searched and game was found in the, cart 
which had been recently killed, and the carrier’s boots were wet although the 
road .was dry, vet it was held that while the game had probably been obtained 
unlawfully by him either bv poaching himself or receiving it from a poacher, 
j there was no sufficient proof of his having been on land unlawfully himself or 
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493. On stopping and searching a suspected offender it is the duty 
of a constable to seize and detain any game or gun, net, or other 
engine that may be found in his possession (b). Ho cannot arrest the 
suspected person himself, but must apply to a justice of the peace 
for a summons against him (<:); and the summons must be for 
an offence against tbe Poaching Prevention Act, 1802 (dl, and no 
other (e). The alleged offender is to be tried before two justices of 
the peace, and upon conviction before them is liable to a penalty 
not exceeding £0 and to forfeit the game or gun, net and ongine, 
found in bis possession (/). 

Tbe penalties are to be recovered as in the case of offences under 
tbe Game Act (//); no conviction or order or adjudication on appeal 
tlierofrom may bo quashed for want of form, and there is no pow r er 
to remove tbe caso to the High Court by vcitunari (/<). The defendant 
may appeal from the conviction to quarter sessions (>)• 

"Where game, guns, nets and enginos are confiscated tho justices 
may direct them to bo sold or destroyed (j). 

The proceeds of tho sale, together with the amount of the penalty, 
are to be p-iid to the treasurer of tho county or borough where tho 
conviction takos place (A). If tbe alleged offender is not convicted, 
the game or other articles seized, ortho \alue thereof, aro to bo 
returned to him (/). 

of having obtained it irom othoir- who had ('Jones v DuLcr (1870). 22 L. T. 95 ; 
Lawley v. Mirrudrs (1887), 51 J. P. 502); but see bfoire v. Marjoram (1009), 101 
L T. 509. and compare tihottle>corth v. 0'range (1807), 31 J. P. 280, from 
which it would appear that had the hour (3 am.) when the carrier wad found 
on the road not been hia customary time, he would have Imen convicted 
per AVilt.es, J., at p. 281); compare Ex parte M’hildcy (1875'l, 39 J. P. 
70; R. v. Cheshire Justins (1870), 10 J. L\ 148. Under a funner statute it was 
held unnecessary in a easo whoie a carrier had game unlaw fully in his posses¬ 
sion to state in the infmrnatiou that ho knew it was m his cait (if v. Marsh 
(1824), 2 B. & V. 717); hut under this statute it, is ueee-.-aiy that tlu> information 
should charge the defondant cither with having come iiom lamlwlieio ho had 
been unlaw fully in pursuit of game or with being accessory to other pci sons 
I5<> offending (Lundy % Botham ^ 1S77), 41 J. P, 771) 

(h) Poaching Pievonfiou Act, 1802 (In & 20 Aict c 111), s 2. 

(<) J bid. The time within which this must he done is six months (Summary 
Juiisdiction Act, 18J8 (11 A 12 Abet. c. 43). b. 11). 

(i) 25 & 26 Abet. c. 114. 

(") Thus, having stopped a earlier and found m hi- rail a hamper of piuhidge 
eggs, he cann.it buunnun the (arum or any poison alleged to hare im lied him 
to fetoal the eggs loi unlawlully taking the eggs fimn land without tho owner's 
permission (Game* Ad, 1831 (1 & 2 AVill. 1, c. 32), h, 21 ; titvicc v. Jicnitcud, 
[1909] 2E. B. 415). 

(/) Poaching Prevention Act, 1802 (25 & 26 A T ict. c. 114), s. 2. 

(y) Ibid., s. 3; wop. 232, ante. 

(h) Poaching Prevention Act, 1862 (25 & 26 Abet. c. 114), b. 5. 

(0 Ibul, f . 6 . 

(j) Ibid., s. 2 If the gaum Is sold the vendor is protected fiom the conse¬ 
quences oi selling without a licence (ibid.; and see noto (m), p. 250, and 
note (a), p. 261. post). 

l/c) Poaching Prevention Act, 1862 (25 & 26 Abet. c. 114), a. 2. 

(1) Ibid. It has been hold that whore goods are seized and tho defendant 
convicted but the conviction is subsequently quashed, tho value of tho goods to 
be returned is there value at the time tbe conviction is quashod (Rtmvc v. 
I" • dead, supra). Where a seizure of eggs which might properly have been mudo 
nod. r tlie powersgiv cn by tin- Act is wi onglv made with a view to a prosecution 
under the Game Act, an action for detinue or trover is maintainable against 
tno port u who made tho eeucuio (ibid.). 
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Sub-Sect. 4.— The Laneny Ad, 1861. Sect. 2. 

494. When the property in game or tho eggw of gamo has become Cr imin al, 
absolute the game or eggs becomo, like other properly, the subject offences 

of larceny at common law (m). under 

This applies to game when killed or oLliorw i-<o reduced into ^ rc eny Act, 
possession (n ); also to eggs that have been colic-led from the 
nost (o) and to young birds that are unable to ily (j>). 

495. Game that is kept in captivity is further protected by statute, stealing 
It is an offence to steal or to kill with the intent of stealing any such K ame * 
bird or beast, and tho offender is liable upon conviction before a court 

of summary jurisdiction to imprisonment with or without hard labour 
for six months or to a line not exceeding £20 in addition to the value 
of the animal killed (ry). Tho punishment for a second offence may 
be imprisonment for twelve months with haul labour 

496. Any person found in possession of such bird or beast or the Unlawful 
plum ago or skin thereof knowing, it to he stolen is to forfeit it on l l0qsc ' sll,n 
conviction by a court of summary jurisdiction, and in tho case of a 
second offeneo is liable to the same penalty as if lie had himself 
committed tho larceny (s). The stolon property may be restored to 

the owner by any justice (/). 

497. It is an offence unlawfully and wilfully to kill or take hares Harrs and 
and rabbits in a warren or on ground which is lawfully used as a rabblts - 
place for keeping or breeding those animals, whether it is inclosed or 

not (ah If committed by night the offence is a misdemeanour (b); 
if by day, the offender is liable upon conviction before a court of 
summary jurisdiction Lo a line not exceeding £5 (c). ft is an offence, 
punislialdc as in the last-mentioned offence, to set ov use a snare or 
engine for faking hares or rabbits in such a place at any time (d). 


ano i>. 212. rude 


ami see title 
IS. ante. 


(in) See l). 212, ante. * 

(«) H. v. Tviniliy (1S71), L. 11. 1 0. C. 11. lib). 4 
Cki.MlNATi Law and Pnot'Eiurim, Vol IX , j>. 641. i 'ompnre note (f), p 233 
(o) /?. v. Stride aurf 1 h/lard, [1908] 1 Iv. 1!. 61, 0. II. 

(;,) It. v. Shield? (1.S5S), L. 11 1 < ’. (’. If 158. 
uy) Larceny Act, 1861 (,21 A 25 Viet. c. 96), s. 21. 

(r) /bid. 

(s) Ibid., 6. 22. 

(t) /bid. 

(a) Ibid., s. 17. To “ tuko ” means not, to take away, but to catch A pm son 
found layiii”- hands on a live rabbit caught in a snare is an offender against this 
provision (U v. (Hover (1814), lluss. & By. 269, (J. C. E.). Whether or not u 
place comes within tlio term “ warren or ground ” etc. is a question of fact to bo 
decided by tho justices (lit van v. Ho] JJ it son (1876), 10 J. P. 117); see also A. 
v. McLauchlun (1910), 75 J. P. 8. When the justices find that it is not, tlmy 
may convict tho offender under tho Night Poaching Act, 1828 (9 Geo. 4, c 69), 
if the offeneo was committed by night {ibid.), or presumably under tho Gwne 
Act 1831 (1 & 2 Will. 4. c 32), if it was committed by day. Arickyard, where 
a few rabbits happen to be kopt, is not within tho term (R. v. Garratt (1831), 
U 0. & P. 369). 

(1) Larceny Act, 1861 (24 & 26 Yict. c. 96), s. 17. The definition of “ night is 
the same as that in tho Night Poaching Act, 1828 (9 Geo. 4, c. 69), s. 12, see noto («), 
]) 233, ante, namely, from tho time between the expiration of tho first hour alter 
sunset and the beginning of tho last hour before sunrise; see also title llME. 

(c) Larceny Act, 1801 (24 & 25 Viet. c. 96), s. 17. Tho definition of day 
is tho complement of the aboye definition of night, and is the same as that in 
the Game Act; see note (<■), p. 228, ante. 

(d) Larceny Act, 1861 (21 & 25 Yict. c» 96), s. 17. 
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Sect. 1.— Appointment. 

498. By ordinary employers gamekeepers are engaged in the 
same manner and on the same terms as to notice and the like as 
any other servants ( e). 


In manors. 499. In a manor, lordship, or royalty (/) the lord(y) thereof 
may by writing under his hand and seal (//) appoint one or more 
persons to act as gamekeeper (<) to preserve or kill the game within 
its limits for his (the lord’s) use (/;), with authority to seize for liis 
use dogs, nets, and other engines and instruments, used by 
unlicensed persons (1) within its limits for killing or taking game. 

Moreover, the lord may depute any person, who may or may 
not be the gamekeeper or be retained and paid for as the male 
servant of any other person, to be a gamekeeper for the manor, lord- 
ship, or royalty or for such division or district thereof as he may 
think lit, and may authorise him to kill game for the use of himself 
(the gamekeeper) or of any other person specified in the appoint¬ 
ment or deputation and to exercise all the powers of a gamekeepor 
of a manor (m). A gamekeeper so authorised to kill game for the 


(?) If the gamekeeper occupies a cottage as such he maybe required to leave 
the cottage at the timo he leaves his employer's service without further notice 
(Bertie v. Beaumont (1812), 16 East., 38, White v. Bailey (1861), 10 0. B (n. s.) 
227). As to the general relations of master and servant, see title Master and 
Servant. 

(/) Or reputed manor, loidHhip, or royalty (Game Act, 1881 (1 & 2 Will. 4, 
c. 32), s. 13), but not a wapentake or hundred, the loid of which cannot 
“appoint” ( Aylesbury ( Kail ) v. DaUtson (1778), 1 Doug, (k.h ) 28). A reputed 
manor etc is ono in which for want at freeholders or copyholders the court lias 
ceased to be held. As to what is necessary to prove its existence as a manor, sco 
Jlushivvrth v. Craven (1828), M'Clc. & Yo. 417 ; Steel v. Frickett (1819), 2 Stark. 
463 ; Doe d link v. lleahin (1838), 6 Ad. & El. 498 ; Carnarvon [Earl) v. Villdnns 
(1844), 13 M, & W. 313 ; Doe d Moleswot ih v. Slctman (1816), 9 Q. B. 298 ; and 
see, gener.Uly, title OorvnoLDS, .Vol, Till., p 4. 

(</) Or, in the case of a manor, lordship, or royalty belonging to tlio Crown, 
the steward thereof (Game Act, 1831 (1 & 2 Will. c. 32), s. 13). Tho right of 
appointment is inseparable fiom tho loidship of tlio manor, so that it cannot bo 
giuntcd to another (Cainaft v. (Jills (1792), 8 Term Rep. 19). Where the 
manor is part of a trust estato tho trusteo may appoint a gamekeeper for tho 
purpose of preserving the game in tho interest of the estate, but not in his 
own interest (Webb v. Shaftesbury (Earl), Shaftesbury (Earl) v. Arrou'smith 
(180*2), 7 Yes. 480, 488). 

(h) In the case of a body corporate, then under the seal of that body ((Jama 
Act, 1831 (1 & 2 Will. 4, c. 32). s. 13). 

(*A If the gamekeeper’s right is challenged it is sufficient for him to prove 
that the lord has a colourable title to the manor (Hunt v. Andreu's (1820), 
3 B. & Aid. 311), but in tho absence or disproof of even a colourable title mere 
good faith on the part of the gamekeeper is insufficient to protect him ( Calcrajt 
v. Gibbs, supra). 

(It) Unless the contrary is proved it will be assumed that the game killed by 
the gamekeeper is for the use of the lord (Spurrier v. Vale (1809), 10 East, 

J) See p, 245, post. . 

(>*0 Game Act, 1831 (1 & 2 Will, 3, c. 32), s. 14, For a form of appointment, 
■ee Encyclopaedia of Forms and Precedents, Vol. I., p. 392, 
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use of any person other than the lord is not to be entered or paid 
for as the gamekeeper or male servant of the lord (n). 

500. In Wales an owner of land worth ,£500 a year which is not 
within the bounds of any manor, lordship, or royalty, or which, if 
within such bounds, has been enfranchised or alienated therefrom, 
is entitled to appoint one or more persons as gamekeepers to pursue 
and kill game on his lands (o). He may also with the permission 
in writing of any other owner of similar lands in Wales extend 
the authority of his gamekeeper to pursue or kill the game on those 
lands also (p). 

501. Appointments and deputations of gamekeepers are not valid 
until registered with the clerk of the peace of the place wherein the 
manors, lordships, or royalties to which they relate are situated (q). 
A 10a. stamp is required for each appointment or deputation (/■). 

After registration the appointment or deputation continues in 
force until the date named therein for its expiration or until revoca¬ 
tion by dismissal or otherwise ( s). 

Sect. 2.— Licences required. 

502. A gamekeeper, whether in a privileged place, Buch as a 
manor, or elsewhere, is the male servant of some employer, and as 
such the employer must obtain a licence for him (t). 

503. A gamekeeper who is required to kill game must either 
talto out a game liceneo himself or his employer must take out one 
for him (a). 

In manors or royalties tho lord who grants the gamekeeper his 
appointment or deputation may take out a licence for him (b). 

(n) Game Act, 1831 (1 & 2 Will. 3, c. 32), a. 14. 

(o) Ihid., s. 15. 

( ji) 1 bill. 

(q) lbul., a. 16; see Jlushivmth v. Craven (1825), M'Cle. & Yo. 417 ; ’Bush V. 
Green (1837), 4 Bing. (n. 0.) 41. 

(/) Stamp Act, 1891 (54 & 55 Viet c 39), Sohed. I. “There seems no reason 
why the deputation or appointment of one gamekeeper by one lord to so vet at 
manors should require more than one document or one stamp, but jf moie than 
one gamekeeper is appointed by the same document a separate stamp would be 
required for each ” (Warry’s Game Laws of -England, 1st ed., 1896, p. 150). 

(s) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 16. “ Otherwise" includes the 
death of the grantor, after which a new appointment or deputation must bo 
made by his successor. Where, however, a gamekeeper, after the death of the 
person appointing him, continued to bo employed by that person’s successoiSj 
employment of a watcher by him was considered sufficient authority to the 
watcher to arrest night poachers (Ji. v. Fielding (1848), 2 Car. & E.ir. 621). 

(t) Bevenue Act, 1869 (32 & 33 Viet. c. 14), s. 18; see title Revenue. The 
licence is an annual licence expiring on 31st December in each year, and the 
duty payable on it is 15s. ( ibid .). 

(a) Game Licences Act, 1860 (23 & 24 Viet. o. 90), s. 2. The term “game” 
includes woodcook, snipe, quail, landrail, rabbits, and deer; see p. 208, ante. 
Without a game licence he may assist his employer in killing game if his 
employer has a game licence (ibid., s. 5, Exemption 3). As to game licences, 
tee pp. 243 et seq., post. 


Sect. i. 
Appoint¬ 
ment. 

Wales. 


Registration. 


Gamekeepers’ 

licences. 

Game licence. 



242 


Came. 


Sect. 2. Elsewhere the employer, who must, however, be a person having the 
Licences right to kill game on lands in England or Scotland, may do so (c). 
required. Such a licence may be obtained by the lord or employer in the 
same manner as he would obtain a game licence for himself {cl). It 
is an annual licence expiring on the 8 1 at Juty in each year, and 
tho duty payable on it is ±’2(c). Should the servant in respect of 
whom it was taken out leave tho service before tho 81st July noxt 
ensuing the licence is available for his successor up to that date 
without payment of any further duty (,/). 

This licence, however, is strictly local in its character, and it does 
not entitle the gamekeeper to kill game on any land cn which hiB 
employer has not a right to do so {<)). 

Selling game. 504. A game licence does not enable tho gamekeeper to sell 
game except on the account and with the written authority of his 
employer {/(). In order to be able to sell game without these 
restrictions the gamekeeper must hold an annual licence to kill 
game, the duty payable on which is £8 (i). 

Gun licence. 505. A gumckoopor who, though not requir'd to kill game, is 
required to kill deer or rabbits in au inclosed place must obtain a 
gun licence {!;). 

A gun licence is not in any case transferable (/). 

A gamekeeper who has neither game licence nor gun lieonco can 
assist his employer or any other porson having tho required 
liceneo (m), and can carry his gun for him, but lie may not use it 
himself nor allow' a third party to do so ( n). 

(c) Game Licences Act, 1 SCO (23 & 21 Yict. c. 00), s. 2. 

(d.) As to tins, sco p. 249, 

(c) Game Licences Act, I860 (23 IS- 21 Yict. c 90), s. 7, 

(/) Ibid., s. 8, on indorsement 1 >y tho issuing autlnuitv ; or in the case of a 
gamekeeper on a manor if his deputation or appointee nt is levoked (ibid.). 

(//) I hid, g. J). Else who] o ho can only assist his oiuplojei to kill gamo if his 
employer has a game licence [ibid , s. 5, Exemption 3) If he kills or takes game, 
or uses a gun, dog, net, or othei engine or instrument for that purpose else- 
whcic, he is liable to the same penalty to which ho would liavo boon liable had 
ho no licciuo at all (Game Act, lSlli (1 & 2 Will. 4, c. 82), e. 0), namely, £5, 
together with the costs of the conviction, and this is in addition to tho revenue 
penalty of £20 (Oaino Licences Act, 1800 (28 & 24 Yict. c. 90), s. 4); see pp. 246, 
217 ,')>v8t. .Should ho kill or take elsewhere not gamo, but woodcock, snipe, 
quail, landrail, rabbits, or doer, ho is liable to tho revenue penalty only. 

{!>) See Game Act, 1831 (1 & 2 ’Will. 4, c. 32\ s. 17. “ Game” includes only 

haiew, pheasants, pai fudges, grouse, heath or moor game, black game, and 
bustards. Ho does not require a licence to enable him to sell, r <j., woodcock or 
ru obits. 

•(■' Game Liconcos Act, I860 (2.‘3 & 24 Yict. c. 90), s. 13; see pp. 246 et seg., post. 

{!;) Gun Licence Act, 1870 (33 & 31 Yict. c. 57), s. 7 ; see pp. 251 et acq., 
imt, a game licence is net required (Gamo Licences Act, 1860 (23 & 24 
Viet. c. 90), s. 5, Exceptions 2 and 5). 

(!) Gun Licence Act, 1870 (33 & 34 Yict. c. 57), s. 5. 

(«i) Except a gamekeeper acting under a deputation or appointment (Game 
Licences Act, I860 (23 & 24 Yict. c. 90), s. 5, Exemption 3). 

( n) Game Licences Act, 1860 (23 & 24 Yict. c. 90), s. 5,'Exemption 3; Gun 
Licence Act, 1870 (33 & 34 Yict. c 57), s. 7 (3). He need not produce hia 
own licence (Scarth v. Gardener (1831), 5 C. & 1\ 38 ; and see pp. 251, 

“02 I'usf). 
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Sect. 8 . — Powers. 

506- A gamekeeper (») who has a licence to kill game has the 
right to call upon any person whom he may jhnl anywhere doing 
an act for which such a licence is required to produce his licence (p) 
for the purpose of being read, and, if required, a copy being taken 
of it, but if a gamekeeper himself has no such licence his right to 
call upon any other person to produce one is coniiued to such per¬ 
sons as he may find doing an act for which a licence is required 
upon the lands on which his employor has the right to the gumob/). 
Whether ho himself is licensed or not, if ho finds anyone trespass¬ 
ing upon such lauds in the daytime in search or pursuit of game 
or woodcock, snipe, quail, landrail, or rabbits, he may require the 
trespasser forthwith to quit the land and also to stato his Christian 
name, surname, and place of abode(r). 

Should the trespasser refuse to state his rea 1 name or place of 
abode, or should liegivo such a general dcsci iplton of the latter as to 
he illusory for the purpose of discovery, or should ho wilfully continue 
or return upon the land, the gamekeeper, or anyono acting by his 
order or in his aid, may apprehend him and convoy him or cause him 
to be convoyed as soon as conveniently may bo before a justice of the 
peace (s). If the offender cannot he brought before a justice within 
twelve hours from the time of his arrest ho must ho released, but he 
may be proceeded against subsequently by summons or wairant (a). 

If the gamekeeper finds five or more persons so trespassing 


Sect. :t. 
Powers. 

Powers of 
gamekeepers. 


(o) As to doorkeepers, poo p. 2(>3, )-«st 

( p'j Qamo Licencoa Act, 1800 (23 A 21 Yiot. c. 00 ), s. 10. As to what acts 
require a game licence, soo p. 211 , ante, and p. 210 , post. If tlie licence is not 
produced on demand tho gamekeeper may call for the name and addiess of 
such person ; a refusal to give winch, or a refusal to allow tlio licence to be read 
or copied, renders tho offender liablo to a penalty ot £20 ( tlnd.). 

( 7 ) I hid. 

{>) Game Act, 1831 (1 & 2 Will. * 1 , c. 32), s. 31. He cannot, liowe\er, inter¬ 
fere witb persons hunting or coiusing with hounds or greyhounds and hemg in 
fresh pursuit of any deer, hare, or i'ox uhcady stalled upon any other land nor 
with any person loud Jute claiming and exercising any light oi leputed right of 
free warren or free chase, nor any gamekeeper lawfully appointed within the 
limits of any iieo warren or fieo chase, nor with any loid or stewurd of the 
Clown of any manor, loidsbip, or loyalty, nor any gamekeeper lawfully 
appointed by such lord or stew aid within tho limits ui such manor, lordship, 
or royalty {ibid., s. 35). As to appointment m the case of nianois etc!, see p. 215, 
post. The other servants ol‘ tho employer have tho same poweis (Game Act. 
1831 (1 & 2 Will. 4, c. 32), b. 31). Ha ytimo extends from the cominoncoment 
of the last hour before sunriso to the close of the first hour after sunset {ibid., 
e. 34) ; compare note (c), p. 228, note {t), p. 233, and notes (5) and ('■), p. 239, 
ante . 

(s) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 31; and see p. 228, ante. It is > 
doubtful whether a gamekeeper can aire-t a trespasser who lias reiused to give 
his name and address upon inquest, but who bus not previously boon requnod 
to quit the land. In H. v. Lomj (1836J, 7 C. & P. 314, it was held that ho 
could not, but in a rather more locoutcasu (/■’. v. Vnstneij (1849), 3 Cox, C. C. 
oOo) the contrary was held; sec the considerations whichmuko this appear the 
rnoro reasonable view ibid , at p 00 ", nolo {a). 

(n) Game Act, 1831(1 & 2 Will, b c. 32), s. 31: and seep. 232, ante. The reason 
fm his not being biought before the justicomust bo the absence of tlic latter or 
distance of the lattor’s residence or soino other reasonable cause (Game Act, 1831 
(1 & 2 Will. 4, c. 32), s. 31). The mode and time for proceedings and penalties 
axe the same as for other offonces against this Act. As to these, see p. 232, ante. 
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together, one or more of them being armed with a gun, and anv of 
them attempt by violence, intimidation, or menace to prevent his 
approach for the purpose of ordering them to quit or to state their 
names or places of abode, they are all liable to an additional penalty 
not exceeding £5 and costs ( b ). 

507. A gamekeeper has the following powers of arrest at night, 
but only on land of which his employer is either lord of the manor, 
owner, or occupier, or on which his employer has the right of free 
chase or free warren (e). 

If he or any of his assistants finds upon such land, whether open 
or inclosed, or upon the part of any public wood, highway, or path 
which at either side thereof adjoins such land, or at the opening, 
outlets, or gates from the land into any such public wood, highway, 
or path, any person unlawfully taking or destroying game or rabbits, 
he may seize and arrest him on the spot, or in case of pursuit in 
any place to which he may have escaped therefrom, and deliver him 
as soon as may be to a policeman, with a view to his being brought 
before two justices of the peace {<!). 

A gamekeeper has the same right of arrest on the spot or after 
pursuit if he finds anyone either actually on or entering on such 
land with a gun, net, engine, or other instrument for the purpose 
of taking or destroying game (<■). Rabbits are not here comprised 
in the term “game,” but the gamekeeper or his assistants may 
arrest offenders actually on or ontering on such land, whether with 
or without nets, engines or other instruments, for the purpose of 
destroying game or rabbits, if the offenders are three or more in 
number and anyone of them is ai med with an offensive weapon (/). 

Gamekeepers whose employers are neither owners nor occupiers, 
hut merely have shooting rights, have no such right of arrest (g). 


(h) Q-ame Act, 1831 (1 & 2 Will 4, c. 32), f. 32 ; see p. 230, ante. 

(c) Night Poaching Act, 1828*'(9 Geo. 4, c. 69), a. 2; Night Poaching Act, 
1844 (7 & 8 Viet. c. 29). Night extends from the close of the first hour after 
sunset to the beginning of the first hour before sunrise (Night Poaching Act. 
1828 (9 Goo. 4, c. 69). s. 12, and compare note (e), p. 228, note (f), p. 233, and 
notes (b) and (c), p 239, ante). Any other servant of the employer has the same 
right (Night Poaching Act, 1828 (9 Geo. 4, c. 69), e. 2). A gamekeeper who is 
appointed, such by an agent, himself appointed by tne lord of a inauor, has 
sufficient authority from tho lord to aneet night poachers (ft. v. King (1881), 
4S ,T. }>. 149). 


(d) Night Poaching Act, 1828 (9 Geo. 4, c. 69), s. 1 ; Night Poaching Act, 
1844 (7 & 8 Viet. c. 29). Note that “ gamo ” hero only includes thoso in tho strict 
definition thereof, namely, hares, pheasants, partridges, grouse, heather or moor 
game, black game, and bustards (Night Poaching Act, 1828 (9 Geo. 4, c. 69), 
s. 13, and see p. 208, ante). The keeper must not wait on the highway for poachers 
tn emerge thereon from the land of his employer where they have been poaching, 
although he may pursue them from the land and then arrest them anywhere (ft. 

*v Meadham (1H48), 2 Gar. & Kir. 633). Notice that he intends to arrest the 
offender is not required, nor is a written authority from the employer (ft. v. 
Payne (1833). 1 Mood. G. G. 378 ; It. v. Price (1835), 7 G. & P. 178). 

(e) Night Poaching Act, 1828 (9 Geo. 4, c. 69), ss. 1,2. Snares and nets etc. 
are ejusdem generis (Allen v. Thompson (1870), L. 11. 5 Q. B. 336). 

(/) Night Poaching Act, 1828 (9 Geo. 4, c. 69), s. 9. Though no powers of 
arrest are expressly mentioned in this section, they are to be imported, as 
tho offence is merely an aggravation of that dealt with in ibid., s. 1 (ft. v. Hal! 
(1832), 1 Mood. G. G. 330). As to what is an offensive weapon, jaee note ( 7 ), 
l»p. 234, 235, ante. 

(?) R- Addis (GGU), 6 G & P. 38S; ft. v. Price (1831), 5 Cox, 0. 0. 277; 
and Bee R. v. Wood (1859) 1 l 1 . & p. 470 . 
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Gamekeepers appointed by a lord or steward of a manor, and 
expressly authorised by him to do so, may seize for the use of the 
lord any dogs, nets, and other engines and instruments he finds 
being used within the limits of the manor for the purpose of taking 
or killing game by a person who has no licence to kill game (h). 
Except in the cases and within the limits so far dealt with (/), game- 
keepers have no special right of arrest, but they have the right 
in common with everyone else of arresting persons committing 
an indictable offence at night anywhere (k), or deer-stealing (Z), 
or killing hares or rabbits in a warren (m), or stealing game 
or other birds or rabbits kept in captivity (n) at any time of night 
or day. 

Gamekeepers are, in common with any other servants of the 
owner, entitled to arrest persons unlawfully and maliciously setting 
lire to crops, whether standing or cut, or to woods, or to any heath, 
gorse, furze, or fern (o). They may also inform against persons 


(h) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 13. As to the persons who mav 
“ appoint ” a gamekeeper, son p. 240, aide. The dog, net etc. must ho in actual 
use ( Wni'jJii ld v. Stratford (1752), 1 Wils. 310 ; Royers v. Carter (1708\ 2 Wits. 
3S7 ; It. v. Gardner (1738), 2 Stra, 1098). The pin use “ other engines” includes 
“snares” (Allen v. Thompson (1870), L. K. 5 U. B. 33G). It does not include 
guns, which are puiposcly omitted {Caddie v. Ihcldon (1808), 17 7i. T. 540). 
Cnmpaie Game Act, 1S31 (1 & 2 Will. 4, c, 32), s. 3, whore the word “ gun ” 
appears between the words “ dog ” and “ net ” ; compare also Larceny Act, 1801 
(24 & 25 Viet. c. 90), s. 16. As to seizing of guns by a constable under the 
Poaching Prevention Act, 1802 (25 & 20 Viet. c. Ill), see p. 238, ante; compare 
1‘iotheioe v. Mathews (1833), 5 C. & P 581. The aiticles seized may bo kept, 
and if a dog is seized ho may peiliaps be killed (Kmysnoiih v. Brctton (1814), 
5 Taunt, 110, and see l!oy v. Beaufort (Duke) (1741), 2 Atk. 190); but this 
measure should not he re soiled to unless it is necessary for the preservation 
of game then being pursued (1 'ere. v. Cawdor (Lord) (1809), 11 East, 508), The 
dug of the keeper of a neighbouring manor cannot tie seized (Rogers y. 
Carter, supra). These powers given to gamekeepers on a manor must be 
exeicited, if not by themselves, by someone acting immediately ou a particular 
order (Bird y. Pate (1817), 7 Taunt. 560). “Game” includes only that in the 
definition, not those other birds etc. to kill which a licence is required; 
see p. 208, ante. 

(i) See p. 241, ante. Outside the limits of their employer's ground game- 
keepers may only arrest with the authority of the owner or gamekeeper of the 
laud whereon the offender is found, unless they have pursued the offender from 
their employer’s ground (Jt. v. Davis (1837), 7 O. & P. 785). 

(k) Prevention of Offences Act, 1851 (14 & 15 Viet. c. 19), a. 11. Night 
poaching by one person alone, if twice pieviously convicted, is such an offence 
(Night Poaching Act, 1828 (9 Geo. 4, c. 69), s. 1). So, too, is night poaohing by 
three or more persons, whether any of thorn has previously been convicted or not, 
if one or more of them is or are aimed with an offensive weapon (ibid., s. 9, and 
seep. 234, ante). The definition of night in the Pievenlion of Offences Act, 
1851 (14 & 15 Viet. c. 19), is from 9 p.m. to 6 a.rn., which is a different definition 
from that m the Night Poaching Act, 1828 (9 Geo. 4, c. 69 ; compare note (r), 
p. 244, ante); but this difference does not prevent the application of the former 
Act to night poaohing (R. v. Binder son (1859), 1 E. & F. 598). 

(/) Larceny Act, 1801 (24 & 25 Viet. c. 90), ss. 12, 13, 103; and see p. 202, 
post. 

(m) Larceny Act, 1861 (21 & 25 Viet. c. 96), ss. 17, 103; see p. 215, 
nnfe. 

(n) Larceny Act, 1861 (24 & 25 Viet. c. 96), ss. 21, 103. 

(o) Malicious Damage Act, 1801 (24 & 25 Viet. c. 97), ss. 16, 61. It seem* 
that the gamekoepor employed by a shooting tenant may bo justified even in 
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laying down poisoned meat or grain, whether on their employer’s 
ground oy elsewhere (p). 


Part VII--Licences. 

Sect. l.— Gamc Licences. 

508. The possession of a game licence is required before the 
right to kill or take game can be exercised, whether by shooting or 
in any other manner. While possession of a licence is required by 
the provisions of the Game Act ( 7 ), the licence itself is granted, not 
under that Act, but under the Game Licences Act, 18(50 (r). The 
authority which grants the licence is the comity council, in whom 
is vested the right of administering Die duties levied under the 
latter Act (*■). The killing or taking of game by a person who lias 
no licence is an ol'l'enco under both these Acts (t). Proceedings 
for iho one oifonco are not oxclusivo of proceedings for the other, 
and the penalties are cumulative («). 

Under the Game Act the offence consists in killing or taking any 
game or using any dog, gun, net, or other engine for the purpose 
of searching i'or or killing or taking game without a licence (b), and 
is punishable upon conviction before two justices of the peace by a 
fine not exceeding £5 and costs (<•)• The information may be laid 
by anyone (if), but must be laid within three months of the com¬ 
mission of the offence (r); and it may be received, and the summons 
may he issued, by one justice (/). 


burning ships of hoathei, with ;i view of aneding the pragmas of a tiro already 
burning, it this can he shown to he nee. isiny for the preservation of game on 
the part of tho property not. yet burned [Cu/,ey. Sharp*, [KUO] 1 K. it. 108 ; 
and compute S. 0. (1011), Time*, 12th Jnmian ). 

{]>) Poisoned Gunn Prohibition A< t, 1803 (2* £ 27 Viet. c. 11.3\ s. 5; Poisoned 
Flesh Prohibition A<t, IM!4 (27 <v 28 Viet c. 11,7\ k 4. 

(>/) Gqme Act, 1*31 (1 A lM\dl -t, e. 325 
(?■) 23 & 24 Viet c G<>. 

(«) Finance Act, lt'dS (s Kdw 7, e. Hi), s (!; Order in Pninril, 19th October, 

1SH)S (Statutory Pules and Oideu?, p. 47(1} The authority m a county borough 

i« tho council of the rn.mty Inireuah (/be/, nit - 1 ‘ r 

(0 Game Act, 1*31 (1 V 2 Will. I,V, 32). s Game Licences Act, 18(50 
(23 & 24 Viet. c. U 0), s 4. 

(«) Game Act, 1831 (1 A 2 Will. 4, c. 32), s 

[!>) 1U<{ To kill and take and to use a dog. gun etc. are separate offoncos, 
but. an of lender who kills game with a gun cannot bo convicted of nioro 

on tho same occasion (compare l.axton v. Jefferies 
(.8.3), o.’ J. i. 318), and it seems that tho killing of game with a gun"more 
than once on tlio same day does not amount to more Ilian one olleuce (II \ 
.Jfuiheirs (1 ill), 10 Mod. Pep. 26 ; It. v. Laud (1797), 7 Term Pep. I52h 
, MUTt, it a difkuent means of killing or taking were employed or the game 
killed m dill cron t. place ■ 171 


0 Game Act, 183] ( ] A 2 Will 4, c. 32\ s. 23. 
(I) MuMtor V. tint. (Is3s), 8 Ad. & El/lCo; J 

n \ £*.4 1 J 9 


(n. s.) 641. 


Mnnhn v. JWtrr (1860), 7 O.I5. 
(e) Game Act, 1831 i ] & 2 Will 4, c . 32), b. 41. 

(D Summary Jurisd,dmn Ad, 1818 (11 & 12 Viet. c. 43), a, T,. As to 
11 ‘ vdure betoie jiisfic a, kc title Mauistcaths. 
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Under the Game Licences Act, 1860 <</), the offence consists in Sect. i. 
taking, killing, or pursuing the birds and animals protected by the Game 
Act, or in aiding or assisting thereat in any manner by any means Licences, 
whatever, or in using for the purpose any dog, gun, nut, or other 
engine without a licence, and is punishable upon conviction by a 
court of summary jurisdiction by a line of ifflO. The information 
must be laid within six months of the commission of the offence (h ); 
and it must he in the name of an officer of the county council (?) 
or of the Attorney-General. The proceedings can lx*.‘begun only 
by order of the council of the county in which the offence is com¬ 
mitted (A). In default of payment in cither case the offender may 
he imprisoned (/). 

509. The birds and animals which are protected by the provi- Extent <,f 
sion of thn Game Act requiring possession of a licence aro those name 
enumerated in the definition of game iu that Act (w), hut the Game li,cenc< ‘ s Art " 
Licences Act, 18G0 (n), which the licence is issued under, extends the 
protection to woodcock, snipe, quail or landrail, rabbits, and deer. 

Tho effect of tho two enactments is tliereforo to make it a turret .,r 
punishable offenco to take or kill or attempt (<ff to take or kill any dame Acts, 
of these birds or animals either uitli or without a dog, gun,not, or 
other engine ; but while tho penalties sanctioned by either or both of 
those Acts may he enforced against an offender in the ease of “game,” 
only those contained in the Gamo Licences Act, 18G0 (p), can he 
enforced against an offender iu the case of the other birds and animals 
mentioned. The Game Licences Act, 1860 (p), requires a licence to 
he taken out by any person aiding or assisting in any manner in 
the taking, killing, or pursuing by any means whatever of tho birds 


(if) Game Licences Ac!.. 18(50 (20&24Yiit >'■ 00), s 4. To take, kill and 
pur,-mo coiintitiites ono olffinco (La.dony. d<l)\ms (18915), OS J. ]\ 818); sea 
note (Zff. p 24(5, aide, * 

(Zff The Summary Jurisdiction Act, 1879 (42 & 43 Yiet. e 49), s 53, applies 
tke general rules in cases coming under the Summary Jurisdiction Acts to 
excise proceedings (Summary Jurisdiction Act, 1818 (11 & J2 Yict. c. 48), s. 8) 

( i ) Tho powers and duties foliumly belonging to officers of tho Inland 
Itovonue aio now vested in such officers of tho county council as the lutfermay 
see lit to delegate tliem to (Older in Council, 19th October, 1908 (Statwtoiy 
Jlulos and (>rdors, ]>. 470), art. ix.). 

(/,) Inland lteunue Ecgulution Act, 1S90 (53&6-1 Yict. c. 21),s,21 (1). The 
officials ol tho county council are subject to tho smno liabilities as j^eie offices s 
of Inland It even no (Order in Council, loth October, 1908, supra). Tho autho¬ 
rity to connneiioo tho proceedings need not ho proved in evidence whore it is 
already stated in tho information ( Dyer v. Talley, [1894] 2 Q. 15. 791; 
J1 ary rearts v. JJrfham (1893), 68 J. 1’, (566). 

(Z) Summary Jmisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 5. 

(in) Game Act, 1831 (1 & 2 Will. 4, c. 32), e. 2 , see p. 208, aide. 

(iff Gumo Licences Act, 1HG0 (23 & 24 Yict. c. 90), s. 4. In fact, however,’ 
the number of persons requiring a liceneo to shoot lablnts is gieatly leduced 
owing to s. 5, Exception 2, dml. ; see p. 248, pad. 

(o) To walk about with a dog or gun on land where there is game, or to point 
a gun at game, is evidence of commission of an offenco (R. v. Davits (1796), 
(5 Term Eep 177; IJcbilcn v. Ilf id y (1819), 1 Chit. 607) ; compare Assessed 
Tar App , al Cases, 2189, 2292, 2606—2507, 2523, 2561). "Where several persons, 
all of whom have no licence to kill game, fire at the same bird, all commit an 
offenco, although it is impossible to identify the person who killed the bird 
(Hunter v. Clark (1902), 6(5 J. V. 217). 

(p) 23 & 24 Yict. c. 90. 
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Game. 


Sbot. l. oi* animals mentioned in that Act (</), unless he is doing so in the 
Game company or presence and for the use of a duly licensed person, who 

Licences, is by virtue of such licence then and there using his own dog, gun, 

' net, or other engine for the taking or killing of such birds and 

animals and who is not acting therein by virtue of any deputation 
or appointment (r). 

Exemptions: 510. Members of the Royal Family (s) and gamekeepers 

(i.) Absolute, appointed on behalf of the Crown by the Commissioners of His 

Majesty’s Woods, Forests, and Land Revenues, and under the 

authority of any Act of Parliament relating to the land revenues 
of the Crown (f), do not require a game licence in any case. 

(ii.) Limited. The following persons do not require a game licence for the 

limited purpose specified in oaoh case:—(1) Persons authorised 
under the Hares Act to kill hares upon land to which such authority 
extends (it) ; (2) the occupier and persons duly authorised by him 
for the pmpose*of killing ground game on the land in his occupa¬ 
tion (a ); (3) the proprietor of any warren or of any inclosed ground 
whatever, or the tenant of lands or persons directed or permitted 
by him to take and destroy rabbits thereon (b) ; (4) the owner or 
occupier of inclosed lands and persons directed or permitted by him 
to take and kill deer thereon (c) ; (5) persons taking woodcock and 

(g) Game Licences Act, 1860 (23 & 24 Viet. c. 90), s. 4. 

(r) Ibid, s. 5, Exemption 3. The effect of this is to exempt beaters and 
Other assistants from the necessity of being licenced. Eut such unlicensed 
beaters etc. must not assist a gamekeeper who holds his position by deputation 
or appointment. Moicover, they apparently must not use or lend the use of 
any dog of their own, even to a iieensed person who is by virtue of his licence 
then and there taking and killing game etc. iSiinilaily, a loader may carry his 
employer’s gun and thus aid in killing game etc., but he must not carry a gun 
of his own, and he must not fire either his own or his employer’s gun; compare 
Kt parte Sylvester (1829), 9 E & €. 61, and see pp 241, 242, ante. 

(s) Game Licences Act, 1860 (‘.ill A 24 Yu t. c. 90), s. 5, Exemption 1. 

(f) 1 bid., Exemption 2. 

(u) 1 bid., Exemption 4 ; Hares Act, 1848 (11 & 12 Yict. c. 29), s. 1. The 
persons authoiised aie any person in actual occupation of any inclosed lands, 
or any owner thereof who has tho right of killing game theieon, or any person 
directed or authorised by him m writing m accordance with the terms of the 
Act. Such owner or occupier must not, however, give authority to more than 
one person in regard to his land in any ouo parish. The authority, or a copy of 
it, must he delivered to the clerk of the petty sessions, who is to rogister it, and 
who must receive notice it it is revoked; unless revoked it remains good until 
tne 1st February in the year following that in which it is granted (ibid., s. 2). 

(a) Giound Game Act, 1880 (43 & 44 Yict. c. 47), s. 4. 

(b) Game Licences Act, 1860 (23 A 24 Yict. c. 90), s. 5, Exception 2. This 
does not apply to Ireland. A warren, unlike a forest or chase, is an incorporeal 
hereditament, and the rights over it may be held by one who is not the actual 
owner of the soil. A shooting tenant who has rented the warren may there¬ 
fore claim to be entitled by this provision to shoot without a licence; compare 
Assessed Tux Appeal ('uses, 257 ; Beauchamp (Earl) v. Wmn (1873), L. E. 
6 H. L. 223. It is perhaps doubtful whether “ the persons directed or permitted 
by him ” means persons directed or permitted (1) either by the proprietor etc., 
or the tenant of lands, or (2) by tbe tenant of lands only; but the probability 
is that persons directed or permitted by the tenant of lauds only is correct, as the 
phrase is in close conjunction with the tenant of lands etc. 

(<) Game Licences Act, 1860 (23 & 24 Viet. c. 90), s. fi. Exception 5. Here 
the persons directed or permitted to take and kill are those directed oz permitted 
b- tne owner or occupier, to whichever of the two the right to take or kill the 
deer on the inclosed land may belong. 
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snipe with net and springes {d), or pursuing and killing hares, whether Sect - j * 
by coursing with greyhounds or by limiting with beagles or other Game 
hounds (c), or pursuing and killing deer by hunting with hounds (/). Li cence s. 

511. The form of the licence is to be such as the Commissioners Form of 
of Inland Bevenue have hitherto provided, with such adaptations Iicence ’ 
as are necessary owing to the county council having become the 
licensing authority (y). It must denote the amount of duty charged 
thereon (h), and must contain the proper Christian name and sur¬ 
name and place of residence of the person to whom it is granted, 

and must be dated on the day on which it is actually issued <t). 

Licences are to be granted, signed, and issued by such officers of Granting of 
the Post Office as are authorised by the Postmaster-General at the licences - 
offices at which the county council shall provide for the issue of 
licences (A). 

512. A game licence is in force on the day of issue and from the miration of 
time of issue (/), so that an olTenee committed on the day of issue hccnce * 
hut before the time of issue is not condoned by the issuo of the 

licence on that day (/«). 

A game licence continues in force until the closo of the day on 
which it is stated to expire («). Duiing the time that it is in force 
it is available in any part of the United Kingdom (o). 

The licence will bo forfeited if the holder is convicted of trespass¬ 
ing in the daytime upon lands in search of game in England or 
Scotland (p). 

513. If any person is discovered doing any act whatever in Production 
Great Britain for which a licence to kill game is required by the o£ licence - 


(,;) Game Licences Act, 1800 (28 & 21 Viet. c. 90), s. 5, Exception 1. 

(c) Ibid., Exception 3. 

( f) 1 bid., Exception 4. 

((A Order in Council, 19tliOctober, 1!H)S ^ Statutory Eules and Ordeis, p. 470), 
art. li. This foim will continuo until the Treasury proscribe any alteration. 
('opies will continue to be printed or provided by the Commissioners of Inland 

.Revenue (ibid.). . , „ . . . T , 

(A) The rates at which duty is charged for the issue of a licence are ■—Jbor a 
licence issued beforo the 1st November and to expire on tho 31st July in the 
\eai following, £3 ; foi a licence issued before the 31st October and to expno on 
the 31st October in the same year, £2; for a, licence issued on or after the 
1st November, and to expue on the 31st July in the yeai following, £2 (Game 
l icences Act, 1S60 (23 & 21 Yict. c. 901, s. 1(5, ns amendod by tlm Customs and 
Inland Bevenue Act, 1883 (40 & 47 Viet. c. 10), ss. 4. 6); for a licence for a 
continuous period of fourteen days, to be specified on the licence, 11 (Customs 
and Inland Bovenue Act, 1883 (40 & 47 Viet. c. 10), s. 5). As to gamekeepers* 


licences, see pp. 241 et scq., ante. . 

(,) Game Licences Act, 1S00(23 & 21 Viet, c 90), s. 16; and see note : (7), ■ infra. 

i/A Order m Council, supra, art. iv. Tho county councils are to provide for the 
• ' i oca i taxation licences so as to enable persons to obtain them near their 

residences (Local Government Act, 1888 (51 & 52 Viet, c. 41), s 20 (5) (a) ). 

(I) Game Licences Act, I860 (23 & 24 Viet. c. 90), b. 16. The time at which 
the licence is issued is now stated on the face of the licence. 

U7] ) Campbell v. Sirangeways (1877), 3 C. P. If 10«». 

(n) Game Licences Act, 1860 (23 A 24 Yict. e. 90), b. 16. 

(o) Ihd s 18 This provision does not, however, apply to licences granted 

7fi rA. *.11 iOjm Act, 1831 
(lie will 4 c 32b s. 30. The corresponding Scottish Act is the Game 
(Scotland) Act, 1832 (2 & 3 Will. 4, c. 68). 
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Game Licences Act, 1860(5), 1,(3 ma .V 1 )0 called upon by any of the 
persons mentioned below to pruduco bis licence. Should lie fail to 
produce his licence, the person calling upon him to do so may next 
require him forthwith to declare his ehnstian name and surname, 
and place of residence, and the place at which ho took out his 
licence (r). Any pei son who when so called upon refuses to 
produce his licence or to givo tlio information required above, or 
who produces a false or fictitious licence., or who refuses to permit 
any liconee which he produces to ho read, or a copy thereof or any 
part thereof to ho taken, is to be lined £20 («). 

The persons by whom the demand for the production of tlio licence 
and for such information may bo made arc any ollicor of tho council 
of the county where such person then is, or any person who has duly 
taken out a proper licence to kill game, or any lord or gamekeeper 
of the manor, royalty, or lands where the person on whom the 
demand is made is discovered committing an act which requires 
a licence, or the owner, landlord, lessee, or occupier of such 
lands (t). The demand must be made either upon the lands where 
the person on whom tho demand is made was discovered or so 
soon after he has loft such lands that the whole incident forms 
part of the same transaction (u). 


Licence 514. Tho clerk to tho council of each county is required to 

legaiei'. keep a register of the names and residences ot the several persons 
to or for whom licences to kill game have been granted in that 
count}', distinguishing the persons acting under any deputation, 
appointment, or authority from others, and the manors, royalties, 
or lands for which deputations, appointments or authorities have 
been granted, and also distinguishing tho rate of duty paid for 
such licences (b). 


(y) Gamo Licences Act, 18(50 (l!!) & 24 Viet. e. 00), s. 10. 

(r) Ibid. 

(a) Ibid. No offence is committed if tlio person called upon refuses to 
pioduec his Iiccnco hut docs not Luther refuse to give his name etc. (Motion v. 
lingers (1802), 4 Esp 21o). If tlie person i of uses to give his nemo tho offence 
iB complete, even it tho further question ns to tho plneo at which tho licence 
wbr taken out is not asked (Kuuth v, (lardnia (IStJl), 6 (A & 1\ !JS\ 

(i t ) Game Licences Act, 1800 (215 & 2-1 Yict. c 00), s. 10. As to officers of tho 
county council, seo noio (i), p. 247, ante A shooting tenant who is not in occupa¬ 
tion of tho land is not entitled to make the demand unless ho himself holds a 
licence (rind,). A gamekeeper, except upon a manor etc., is in the sumo position 
(■ ibid .). A duly licensed pci Ron who makes tho demand is not called upon 
him .-elf to produce his licence ( Hearth v. Gan/un r, siqmt). If tho peisou 
discovered is found not to lia\o taken out, a licence, pioceedings can ho taken 
tnly by an excise oiliccT (seo p. 247, ante), unless he has also committed an 
offenco against the (fame Act, in which ca&o proceedings may be instituted for 
that offence (hut not for the neglect to take out a licence) by anyone ; seo 
p. 24t>, ante. 

(a) Scart/i v Gat denrr, supra. 

\b) Game Liceiu es Act, 18G0 (2 !} & 24 Viet. c. 001, s. 12; Ordoi in Council, 
19tli October, 1908 (Statutory Kulos and Orders, p. 470), ait. iv. This provision 
authorises publication m tho newspapers, hut this method of publication has 
fallen out of UBe, In practice tho lists are published in the post office# or on the 
doors of the churches of tho places wheie the licences are issued. A list will 
also be supplied to flay person requiring it by the local supervisor of excise. 
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Possession of a game licence exempts the holder from the necessity Sect - *• 
of taking out a gun licence to enable him to (firry a gun ( c ). Game 

Any person against whom proceedings aro brought for doing Licences, 
an act for which a game licence is required without having taken p roc “^j g3 
out such a licence, and who in the course of such proceedings is under Gun 
proved to have used or carried a gun without having in force a licence Act. 
proper licence under the Gun Licence Act, 1870 [</), is not entitled to 
be wholly acquitted if the charge relating to the game licence fails, 
hut may lie convicted by the court before which he is charged of 
the offence disclosed in relation to the gun licence (V). 


Sect. 2.— (Inn Licences. 

515. A gun licenco is required in tho case of every person who Persona 
uses or carries a gun(./), elsewheie than in a dwelling-house or 1 r eqw ; ri “ g 
the curtilage thereof (<j) and who is not specially excepted by KUT1 l( ' eilC0, 
statute (li). 

The exceptions include (i) (1) boldors of a game licence actually in Exceptions, 
force (j ); (2) persons carrying a gun which belongs to the bolder of a 
game licence or a gun licence actually in forco by tho order of and 
for the use of such licence-holder only (A) ; (3) the occupier of any 
land using or carrying a gun for the purpose only of scaring birds 
or of killing vermin oil such lands, or any persons using or carrying 
a gun for such a purpose by tho order of such an occupier, who 


(c) Gun Licence A< t, 1870 (80 & 84 Viet. o. ,77). s. 7 (li). 

{<!) 158 & 84 Viet. c. <77. 

(?) Revenue, Fm-mlly .Societies-, nnd National ]>oht Act, 1882 (47 it 40 Viet, 
c. 72\ s. 0. 

(./) Theteim‘‘gi'n’ , ineliid<‘sn tirc.umof any d t 'Beriptinu,andnn .nr gun (,r any 
other loud of gun fiom whn h miv shot, liuHei, or other mb-'-ile cun lie disi hinged 
(Gun Licence Act, 1870(08 A OJ VicG e. 7J), s 2). Keen a toy pocket jii-^tol 
IniK been held to bo included in this definition (Cuis/aWi v. Ilndh;/ (187(1), 40 
J. P. 7,7(1). ‘NVIwto n gun is camel m parts by two or inoro poisons m com¬ 
pany, r-aili poison ih liable for “ivinmg a guu ” if he has no licence (Gun 
Lie* noo AG, 1870 (88 it 81 Vut. c. .77), 8. 8). Tim words “in company” aro 
essential If, for instance, the bands were e.miod by some one unaccompanied 
by another eniiynig 11 ic stock, tin y could not he med as a g >ji, and so would 
not ronio w’lthm the provision. 

(*A Gun liiecnee Act, 1870 (88 A 81 Vic). e„ 87), s. 7, Tho term “cuitdnge” 
is not defined. An oichard at fho back of a dwelling-homo anil separated fiom. 
it bv n gaidcn has been held not to be within the cuitihigo {Asijmth v. Unjin 
(1881), -IN ,1 1’. 721; see also JiihinJ lucmvc (Jomwimontrs v. Uootlftfloiv (1881), 
4,7 J. P. .7MS) It would appear that to be within the same feneo as a dwelling- 
house would bring a place within tho curtilage; see an aiticle (28th Apiil, 
(1888), 4.7 .1. P. 25, wboio tho subject is treated at length. 

(7i) Gun Licence Act, 1870 (33 & 34 Viet. c. 57), s. 7. 

(?) Other persons excepted are persons m tho sen ice of the Crown when 
engaged on target practice, gunsmiths etc. m tho exercise of their calling, tuul 
common canieis; boo titles Revenue ; Roy at. Forces; and see note (1>), 
p. 2.73, jiost. 

( j) Gun Licenco Act, 1870 (33 A 34 Viet. e. 57), s. 7 (2); and see p. 246, ante. 

(k) Hid., s. 7 (3). Such persons, however, m order to bo excepted, must 
comply with tho request of any officer of Inland Revenue or constabulary, or any 
constable, ownor, or occupier of tlie lauds on which the guu is earned', to give 
thoir own true name and address, and also the true name and address of their 
employer.* Dofault in complying would render the gun-earner liable to a 
penalty, both for non-possession of a licence and for refusing the information 
he is required to give, see pp 272, 273, post. 
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is also the holder o! a game licence or gun licence actually in 
force (l). 

The onus of proof that he is within the exception lies upon the 
person charged in the event of proceedings being taken ( m ). 

516. A gun licence is an annual licence («)• At whatever dale 
it is taken out it expires on the 31st July next ensuing (o). 

The form of the licence and the mode of issuing it follows the 
same rule as that affecting game licences (p). Tho licence must 
contain the Christian name and surname and place of residence 
of the person to whom it is granted, and must be dated on the day 
of issue (q). It is forfeited if the holder is convicted of the offence 
of trespassing in the daj’time in search of game(r). 

The possession of a gun licence doos not entitlo the holder to use, 
carry, or have in his custody or possession any firearm in any part 
of t.he United Kingdom where the use or possession of firearms may 
be forbidden by Act of Parliament or permitted only on obtaining 
a sjiecial licence from an authority empowered to grant one (s). 

The offence of using or carrying a gun elsewhere than in a 
dwelling-house or the curtilage thereof without a licence is 
punishable by a fine of £10 (/). Proceedings for the recovery of 
such a fine must be in the name of an officer of the council of the 
county where the offence was committed, and can only be begun by 
order of the county council (a). 

517. Any officer of the county council, or any officer of con¬ 
stabulary or any constable, may demand from any person he sees 

(/) Gun Licence Act, 1870 (3.3 & 31 Viet. c. 57), s. 7 (4). An occupier exoicis- 
ing his rights under the Ground Game Act, 1880 (43 & 44 Viet. c. 47), is not 
exempted from the duty oi having a gun licence (ibid., s. 4 ; aiul seo p. 22 !, 
ante). The term “vermin’’ is undefined by statute. That rabbits are not 
included in it may perhaps bo uii’eried from the provision of tho Giound flame 
Act, 1880 (43 & 44 Viet. c. 47), s. 4. Tho Scottish couits have decided that they 
are not included (Lord Admuite v. Yuuny (1808), 02 J. P. 100). The idea of 
noxiousness is the dominant idoa implied m tho word “ vermin ” extinguishing 
the thought of any small value which such animals may possess by reason of 
their skins or otheiwise, and most vermin have, roughly speaking, no value at 
all (ibid , per the TjOHD Phksident, at p. 783); and compaio Ilannam v. Mockrtt 
(1824), 2 B, & 0. 034, where looks were held to be a species of birds /me 
naturce, destructive in their habits, not known as an article of food, and 
unprotected by any Act of Parliament. 

(?/i) Gun Licence Act, 1870 (33 & 34 Viet. e. 57), s. 7. 

(ft) [bid., s. 3. The amount to be paid for it at any date is !(-)«. (ibid ). 

(o) Customs and Inland Bevenue Act, 1883 (4G & 47 Viet. c. 10), a. 6. 

(]>) See p 249, ante. 

(q) Customs and Inland Bevenue Act, 1883 (46 & 47 Viet. c. 10), s. 6. It is 
in furce from the actual time of issue on that date. Obtaining a licence later 
fn the course of a day on which ail act has been done for which a licence was 
required does not condone the omission; see p. 249, ante. 

(r) Gun Licence Act, 1870 (33 & 34 Viet. o. 57), s 11; Game Act, 1831 (1 & 2 
Will. 4, c. 32), b. 30. In Scotland the conespondiug Act is the Game (Scotland) 
Act, 1832 (2 & 3 Will. 4, e. 68). 

(«) Gun Licence Aol, 1870 (33 & 34 Viet. c. 57), s. 12. 

(<) J bid., a. 7. * 

(a) Inland Bevenue Regulation Act, 1890 (53 & 54 Viet. c. 21), s. 21 (1); 
Order in Council, 19th October, 1908 (Statutory Rules and Orders, p. 470), 
art. i., transferring to the county council the duties of the Inland Bevenue 
authorities; and see p. 247, ante. 
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using or carrying a gun the production of his licence ( b ), and for Sect. 2. 
that purpose may enter and remain as long as may be necessary Gun 
upon any lands or premises other than a dwelling-house or the Licence*, 
curtilage thereof (c). - 

A person who upon such demand does not produce a gun licence Effect of 
or game licence and permit the officer or constable to read it may lefu8aJ to 
be required by such officer or constable to declare to him imme- Ccence* £un 
diately his Christian name and surname and place of residence (d). 

If he refuses to do so he is liable to a line of AMO, and may be 
arrested by the officer or constable and brought before any justico 
of the peace having jurisdiction at the place where the offence was 
committed (<?). 

The court may in the case of a first offence reduce the fine to Penalty, 
any sum they think proper (/), but in the case of a second or subse¬ 
quent offence tho minimum firm they may impose is one quarter of 
the full penalty made payable by the statute (//). In default of pay¬ 
ment the offender may be imprisoned for any period not exceeding 
ono month (/<)• Proceedings for the recovery of the line in this case 
may bo taken without any order of the county council (t). 

518. A register of licences must be kept by the clerk of the Onn licence 
council of the county where they are granted (k). It must contain rL ‘ glJ,ler ' 
the Christian name and surname and place of residence of every 

person licensed and the date of each licence. The register for the 
current year and the preceding year must he open at any convenient 
time for inspection by any justico of the peace, officer of constabulary, 
constable, or any holder of a gun licence (7). 

Sect. 3 .—Dog Licences. 

519. Subject to certain exceptions (a), a licence is required for Dog licence*, 
every dog kept for sporting or for any.other purpose (b). 

The bolder of a licence may be requested by any officer of the Pi o<i notion. 

(1) Gun Licence Act, 1870 (33 & 34 Yict. c 57). s. 9. PeVsons in the naval, 
military, or auxiliaiy Mirvioes, 01 in the constabulary or police force, using or 
carrying a gun in the performance of their duty arc excepted (ibid.), aoe titles 
Police ; Royal Polices; and see note (<), p. 251, ante. 

(c) Gun Licence Act, 1870 (33 & 34 Viet. c. 57), s. 10. 

(d) Ibid., s. 9. 

(e) Ibid. 

(f) Sum mar 3 T Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 4. ’ 

( g ) Gun Licence Act, 1870 (33 & 34 Viet. c. 57), s. 9; ami this is so whother 
it appears upon the information to be a second offence or not; see Mur rat/ v. 

Thompson (1888), 22 Q. 11. J>. 142. 

(h) Gun Licence Act, 1870 (33 & 34 Viet. c. 57), s 9 ; as to the power of 
justices to reduce the prescribed period of imprisonment, see Summary Juris¬ 
diction Act, 1879 (42 & 43 Viet. c. 49), s. 5 , and title Magistrates. 

(i) Inland Revenue Regulation Act, 1890 (53 & 54 Viet. c. 21), s. 21 (2). and 
see note (a), p. 232, ante. Order in Council, 19th October, 1908 (Statutory Rules 
and Orders, p. 470), art. xiv. 

(A 1 ) Ibid. 

(/) Gun Licence Act, 1870 (33 & 34 Vict.c. 57), s. 6. 

(a) See title Animals, Vol. I., pp 403—405. 

(b) Dog Licences Act, 1867 (30 & 31 Viet. c. 5), s. 3. Omission to fake out 
a dog licence is not a trifling offence such as would justify a court ot summary 
jurisdiction in discharging the offender without punishment under the Summary 
Jurisdiction Act, 1879 (42 & 43 Viet. c. 21), a. 16 (Phillip* v. Evans, [1896] 

1 Q. B. 305); and see title Magistrates. 
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Sect. 3. 
Dog 

Licences. 

Penalties. 


T>og licence 
register. 


Licences to 
deal m game, 


Game. 

county council or police constable to produce and deliver his 
licence to be examined and road, and if the bolder does not within 
a reasonable time comply with the request he is liable to a penalty 
of £5 (c). 

520. Proceedings to recover the penalty name 1 may be taken 
either by the county council authorities (d) or by 11 to police (r). If 
they are takon by the latter costs may bo awarded (/). 

In the case of a first oh once the amount of the fine may be reduced 
to any sum (c/); but in the case of a second or subsequent offence, 
while it may be so reduced on a prosecution by the police (h ), on a 
prosecution bj T tho county council authorities it can be mitigated 
only to one quarter of the full penalty ( i ). 

521. A. register of licences must bo kept by the clerk of the 
council of the county in which they are granted (/.■). It must 
specify the name and place of abode of every person licensed and 
the number of dogs which be is licensed to keep. Tho register for 
the current year and the preceding year must bo open at any con¬ 
venient time to the inspection of any justice of the peace or constable 
or other officer of the peace (l). 

Scot. 4 . — JAceuccs fn Deed in Game. 

522. In order to deal in game, that is, to eJl game either 


(i) Dog Licences Act, I8(i7 (30 & ."1 Viet c 5), s. 0. Wh.it is reasonable time 
is a question of fact m each case. Then* is no prou-mn for compelling licences 
to be taken out tor dopes m the place wlron they jne kept, and in < uses ulnae, for 
instance, tho licence is taken out and n t,lined m London, while the dog is 
“ kept ' m Scotland, a confide ml do tune would no doubt bo held to lie leason- 
able ; comparo II. v. tfiwrs (lS7.iL 7W-, 7th August ^Afuldhwx Sos-dons) 

(</) Ordei in Council, ltltli < Vfober, lists (Statutory Rules and < )rdeis, p. 170), 
art i.; Dog Licences Act, 1N<;7 (do A 01 Viet. o. <i)) s. 1. As to the mode of 
taking such proceedings, see Inland Revenue Regulation Act, ls'10 (53 & 54 
Viet. c. 21), s. 21 ; and p. 217, arte 

(r) Customs and Inland Revenue Act, 1878 (11 A 12 Viet. c. Li), s. 2d. The 
piocoedings must ho in accordanco with tho Summary Juiisdietiou Acts, ISld 
and 1870 (11 A 12 Viet. c. Id; 42 A Id Viet. o. 40) (Customs and Inland 
Revenue Act, 1870 (42 & 4d~\ii_t. o. 21), s. 20). Tho penally when recovered 
on a prosecution by the polii u is payable half to tlio council of tho county whore 
tho penaltwis’.ocovoied and half to the supeianimation fund of the police 
force to which tlio constable who instituted the piosooution belongs (Customs 
and Inland Revonue Act, 1878 (11 & 42 Viet. c. Id), s 2d (21 ) 
if) IbttJ, s. 23(1). 

iy) Ibid.; Summary Juiisdietiou Ad, 1870 (4 2 A 4d Vicl e 401 s 4 

f 1 \ A .1 r r i it* . , . \ /) * 


l) Customs and Inland Revonuo Act, 1878 (11 A 42 Viet. c. Id), n. 2d (1) 

. d) Excise Manngomont Act, 1827 (7 A S Goo. 4, e dd), s. 78; and this is so 
whether it appears on the information to bo a .second offence or not (Murray v. 
Ihompnon (1888), 22 Q. R. 1). 142). As to the duties formerly porformod bid he 
officers of rnland Revenue being now executed by the ollicers of tho county 
council, see noto («), p. 247, arte. 

(Ji) Order in Council, supra, art. xiv. Where application is made for a certifi¬ 
cate of exemption, tho clerk to tho justices to whom tho application is made 
must forward the declaration of the applicant or the consent of the justice 
thereon to the clerk to the council of tne county where the applicant resides. 
The latter is to issue the oeitilicute of exemption [ibid., art. xiii.). * 

{() Dog Licences Act., 18(>7 (30 & 31 Viet. c. 5), s. 6. Note that apparently 
n private person is not entitled to inspect the register. 
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wholesale or retail to any comer, a person must be the holder of two 
licences, the first granted by the district council (m), the second, 
which is a revenue licence, by the county council (»). 

523. The district council licence is obtained upon application at 
a special meeting of the council held for the purpose of granting 
such licences (o). The provisions governing the meetings of the 
former licensing authority, which it is presumed are now applicable 
to such meetings of the council, require notico of them to be given 
to each of the members sevon days before they are held (p). Under 
those provisions a mooting must be held in July, hut other meetings 
may bo held for tho purpose as often as the council thinks fit ( 7 ), 
and may be adjourned, and licences may be granted either at tho 
original meeting or at the adjourned meeting (r). 

524. With the exception of certain classes of persons to whom 
licences may not be granted, it is within the discretion of the 
district council to grant or refuse a licence to anyono (#), and there 
is no appeal from its decision. 

The excepted classes are inukeoepers ( t), victuallers, persons 
licensed to sell beer by retail («), owners, guards, or drivers of any 
mail coach or other vehicle employed in the conveyance of mails or 
of any stage coach, stage waggon, van, or other public conveyance, 
earriois, higglers, and persons in the employment of members of 
any of such classes (l<). 

525. The licence is in a form settled by statute (c). It is 
ail annual licence (d), but at whatever date it is granted it 


(mi) The local licence as first instituted was granted by tho justices (Game 
Act, 1 S31 (1 A 2 Will. -1, c. 32\ s. IS), but their powers, duties, and liabilities 
in this rogai d were transferred to the district councils by the Local Government 
Act, 1891 (50 & 57 Yict c. 7d), s. 27 \ m uihan districts which aio boroughs 
tho term “disfuct council 1 ' includes a bon^igh council (ibid., s. 21 (3)); in a 
county borough they are transferred to the borough council (,5k/., s. 112 ), and 
fcoe title Local Govukxmln j). 

( n ) Game Licences Ad, 1800 (23 A 24 Yict. c. 90), s>. 11. The duties ol the 
1 aland l’ownuo authoj itic*. under this Act are now rested in the count y council 
(I’manco Act, 190.3 (« lvlw. 7, c 10), s. 0; Older in Council, 19th October, 19OS 
(Statutory ltulos and < 'rders, 190,S, p 170)). The oxpros-ion “ county council” 
include-, county boiough coum d (ibid., ait. xvim). 

(o) Gumo Act, 1S31 (1 & 2 Will. •!, c. 02), s. IS. 

Mi) 1 bid. 

( 7 ) Stiit (1809) 2 A 3 Yiit c. 37, s 4, an Act which is rejA'alod by the 
Jlcrenuo Act, 1809 i32 A 83 Yicl c 1 f), In all oilin' re, poets, but is kept nine 
so far as it deals with game licences by tho Game Licences Act, I860 (23 & 21 
Yict, c. 90), s. 13. 

(?•) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 18. 

(a) Ibid. 

( t ) But mnkeepcis nud tavem-kocpeis may sell game for consumption in 
their ow r n house provided they have procured it from a licence-holder (ibid., 

B. 26). 

(a) Holders of an additional liceueo to sell beer under the Iioveuuo Act, 1868 
(20 & 27 Yict. c. 38), are included in this exception (tihoolbicd & (to. v. ht. 
I'ancrns Just ices (1890), 24 Q, B 1). 810). 

(h) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 18. 

(c) I bid , Sehod. A. Instead of the signature of justices there should now bo 
tho seal of the council, which by virtue of tho Local Government Act, 1891 
(56 & 57 Viet. c. 73), s. 24 (7), is a body corporate 

(d) Game Act, 1331 (1 & 2 Will. 4, c. 32), s. 18. 


Sect. 4. 

Licences 
to Deal in 
Game. 

Granting of 
licence. 


IWrcl ion ol 

distnet 
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Torso ns not 
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Kmm of 
licence. 



Sect. 4. 

Licences 
to Deal in 
Game. 

Provisions of 
licence. 


Selling at 

separate 

places. 


Extent of 
authorisation, 


expires on the 1st July next ensuing (c). No charge is made lor 
the licence. 

The licence authorises the holder to sell game at one house, shop, 
or stall only (/), and is granted subject to his affixing to some part 
of the outside of the front thereof a board with his Christian name 
and surname, together with the words “ Licensed to deal in game,” 
inscribed in cloar and legible characters upon it (g). 

526. There is nothing to preveut a person from dealing in game 
at more than one house, shop, or stall, but he must obtain a separata 
licence for each(/<) and affix a separate board at each place ( i). 

Persons trading in partnership with one another (/<.) and com¬ 
panies ( l) do not require more than one licence for each house, shop, 
or stall at which they deal in game. 

527. The holder of the licence is authorised to buy game, but 
only from persons who themselves hold a licence to lall game or a 
licence to deal m game (w)- 

He may act as the agent of another licensed dealer in selling 
gamo sent to him to be sold on that othor licensed dealer’s 
account (n). 

His employees may buy and sell game on his behalf, so long as they 
are acting in the usual course of their employment and are upon 
the premises in respect of which he holds his licence (o). 


(c) Stat. (1839) 2 & 3 Viet. c. lid, s. 4. 

(/') Game Act, 1831 (1 & 2 Will 4, c. 32), e. 18. Selling game or offering it 
foi sale elsewhere is an offence which causes the licence thereupon to become 
void (ibid., s. 22), and renders the offender liable upon conviction before two 
justices to a fine not exceeding £10 and costs (ibid., s. 28). 

(;/) Ibid. Selling or offering for sale without a hoard duly inscribed and 
atlixed is an offence punishable as in llio last note. For a form of licence, seo 
Encyclopaedia of Forms and Precedents, Yol. XI., p. 118. 

(A) Gamo Act, 1S31 (1 & 2 Will. 4, c. 32), h. 28. 

(i) 1 bid. Failure to comply is an offonco punishable as in uuto (/), s>n>ra. 

(/.•) Game Act, 1831 (1 & 2 Will. 4. v. 32), s. 21. 

(/) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 19. 

(m) Game Act, 1831 (1 & 2 Will. 4, c. 32), ss. 18, 28. There is oue statutory 
exception to this rule : a constable etc. who has seized game that has been 
unlawfully taken (seo p. 238, ante) may be directed by the justices to sell tho 
gume (Poaching Prevention Act, 1862 (25 & 2(j Yict. c. 114), s. 2). Buying 
from an unlicensed person is an offence punislioblo as in noto (/), supra 
(ibid., s. 28). It has been held in Scotland that the buyer must take the risk 
if he does not satisfy himself that tho seller is a person authorised to sell (It. v. 
Muir bead (1887), 51 J. P. T60). Buying game killed abioad from a foroign 
dealer who has no licence is not an offence (Uuyer v. It. (1889), 23 Q. B. 1). 100, 
per Lord Coleridge, CM., and Hawkins, J., at p. 109). But buying from an 

^unlicensed person in Scotland or Ireland is an offonee, since the provisions of 
the Gamo Act, 1831 (1 & 2 Will. 4, c. 32), so far as they relate to dealing 
in gamo, are extended to the whole of the United Kingdom (Game Licences Act, 
1S60 (23 & 24 Viet. c. 90), s. 13). An offence is committed if birds of game, 
other than foroign birds, are so purchased when alive, and whether wild or tamo; 
see cases cited in noto (r), p. 259, post. 

(n) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 29. 

(o) 7 bid. But the purchase or Bale must be such as would have been lawful 
had it been the act of tho licence-holder himself. Where an employee is 
intrusted with the whole conduct of the business, an unlawful act committed by 
b’tn would probably render the master liable; compare Pond r. ISvans (1888), 21 
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528. The holder of a licence to kill game may sell game to the Sect. 4. 
holder of a licence to deal in game without obtaining such a licence Licences 
himself ( p ), but if he sells game or offers it for sale to any other to Deal in 
person he is liable upon conviction before two justices of the peace Game, 
to a fine not exceeding £2 for every bead of game so sold or offered who may 
for sale, together with the costs of the conviction (q). No other sell to 
person may, without a licence to deal in game, sell game or offer holder of 

it for sale to anyone whatever. Any person who does this renders ingame!° 
himself liable upon conviction before two justices to a fine not i> ena itie» 
exceeding £2 for every head of game so sold or offered for sale, 
together with the costs of the conviction(r), and should he assume 
or pretend to be a jierson licensed to deal in game, either by 
affixing a board to his house, shop, or stall, with his name and the 
words “ Licensed to deal in game ” on it or by exhibiting any 
“licence,” or by any other device or pretence, he is liable upon 
conviction before two justices of the peace to a fine not exceeding 
1110 and the costs of the conviction (s). 

529. The revenue licence is issued under the authority of the issue and 

county council ( t ). The form of the licence is to bo such as form of 

the Commissioners of Inland Revenue have provided, with such ^Ince'to 
adaptations as are necessary owing to the county council having dealer m 
become tho licensing authority (a). The licences are to be granted, B atuc - 
signed, and issued by such officers of the Post Office as are 
authorised by the Postmaster-General, at the offices at which the 
county council shall provide for the issue of licences (/>). 

The licence must-denote tho amount of duty charged thereon and 
must contain the proper Christian name and surname and placo of 
residence of the person to whom it is granted (c). 

The licence must bo dated on the day when it is actually 
issued (</), and is in force from tho actual time of issue (e). It may 

-ft--- 

Q B I). 249; unless tins master could prove that ho was noting contrary to 
01 dors (Newman v. Jones (1886), 17 Q. II I). 132). But in the case of an 
employee who was not so intrusted with f lie conduct of the business committing 
an unlawful act tho master would not ho liablo , compaie Jfoylev. Smith, [1906] 

1 K. B 432 ; and see titles AokncY, Vol. T , p. 218 ; Master and Servant. 

(р) Game Act, 1K31 (1 & 2 Will. 4, c. 32), s. 17. They must, however, hold, 
not a temporal y licence, but the full year’s licence, costing £3; seo note (h), 
p. 249, ante. A s to gamekeepers, seo p 242, ante. 

(i/) Game Act, 1831 (1 & 2 Will. 4, c. 82), s. 25. 

( r) Jbvl. 

( s) Ibid., s 28. 

ft) Gamo Licences Act, 1800(23 & 21 Viet. c. 90), s. 16; Order in Council, 

19th October, 1908 (Statutory Rules and Orders, p. 470), applying the Finance 
Act, 1908 (8 Edw. 7, c. 10), s. 0. In county boroughs the licence is granted by 
the county borough council (Order in Council, supra, art. xvii.). 

(o) This form will continue to bo used until an alteration is prescribed by the 
Treasury. Copies will continue to be printed and provided by the Commissioners 
of Inland Revenue. 

(b) Game Licences Act, 1860 (23 & 24 Viet. e. 90), s. 16; Order in Council, 
supra, ait. iv. Tho county councils are to provide for the issue of local taxation 
licences, so that persons maybe able to obtain them near their residences (Local 
Government Act, 1888 (51 & 52 Viet. c. 41), s. 20 (5) (a) ). 

(с) Game Licences Act, 1860 (23 & 24 Viet. c. 90), s. 16. 
v ( d ) lb\d. 

Ie ) Compare Campbell v. Strnwjcivays (1877), 8 0, P. D, 105; and note ( l ), 
p. 249,- ante. 

H.L.—XV, M 
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bo taken out at any time in the year, hut at whatever date it is 
taken out it expires on the 1st July next ensuing (/). It is an 
annual licence and must be renewed annually (g). 

A 11 applicant for a revenue licence must possess and produce 
a licence to deal in game, granted by the district council and 
then in force, as a condition precedent to his application being 
granted (/<). 

530. The holder of a licenco granted by the district council may 
not deal in game until he has also obtainod a revenue licenco, and if 
he does so is liable to a line of ±‘20 ( i). A person who attempts to 
deal in game without having obtainod cither licence is liable to a 
lino of ±'20 for not having a revenue licence, and in proceedings 
taken to recover the penalty it is sullicient to prove that the 
defendant dealt in game without a revenue licence (h). If a dealer 
forfeits his licence granted by the district council he is not 
deprived of bis revenue licence, but it is useless to him, as he 
cannot lawfully continue to deal (1). 

531. The revenue licence is a licence to deal in game generally, 
not a licence to deal in a particular place. Thus, although a 
dealer requires a separate licence from the district council for each 
house, shop, or stall at which he proposes to deal, lie does not 
require more (ban one revenue licenco in respect of all of such 
places. 

532- A register of the licences granted in each county must 
bo kept by the clerk of the council of such county (m). It 
must contain the name and place of abode of every person to 
whom a licence has been granted, and must be producod by him 
for inspection by anyone at all seasonable limes upon payment 
of Is. (h). 

533. Tho animals and birds for dealing in which a licence is 
required are hares, pheasants, paitridges, grouse, heath or moor 
game, black game, and bustards ( 0 ). No licence is required in the 
case of rabbits. 

A licence is required whether the game dealt in is British (p) or 


(/) Slut. (1839) 2 & 3 Viet. c. 85, a. 4. 

{(/) Game Licences Art, 1800 (23 & 21 Viet. c. 90), s. H. Tho duty churned 
upon it is £2 (ibu/ , e. 2 ). b 

(ft) Ibu!., s. 15. 

(0 fbi't; S 14. As to licences granted by district council, see, also, p 25 b.ante. 
(k) Revenue (No. 2 ) Act, 1861 (21 & 25 Viet. c. 91), s. 17. This penalty 
appears.to ho in addition to the penalties incurred for dealing in game without 
aconned licence, as (0 which see note (/), p. 256, ante. 

l/) Game Act, 1831 (1 & 2 Will. 4, c. 32), k. 25; see p. 261, post. 

(hi). Order m Council, 19th October, 1908 (Statutory Rules and Orders, p. 470), 
art, xiv, 1 ' 

{«) Game Licences Act. 1860 (23 & 24 Viet. c. 90), s. 15. 

('') See definition of “ game ” (G-amo Act, 1831 (1 & 2 Will. 4, c. 32), e 2): 
and p. 208, ante. " 

(?) The provisions of the Game Act, 1831 (1 & 2 Will. 4 , c. 32), and stat. 
G859) 2 & 3 Viet. c. 3o, relating to dealing in game, are extended taScotland 
and Ireland (Game Licences Act, 1860 (23 & 24 Viet. c. 90), s. 13). 
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imported from foreign countries (q), and whether the game ia dead Sect. 4. 
or alive (r), and whether it is wild or tame (#). ' Licences 

534. A licensed dealer in game must not buy, soil, or knowingly Game. 

have in his house, shop, stall, possession, or control any bird of , - 

game after the expiration of ten days from the respective days in 
each year on which it becomes unlawful to kill or take it (/). season. 
Should he do so he is liable upon conviction before two justices of Penalties, 
the peace to a lino not exceeding jEI for every head of game so 
bought or sold or found in his house, shop, stall, possession or 
control, together with the costs of the conviction (a). 


(q) Customs and Inland Revenue Act, 1893 (00 & 67 Viet. c. 7), s. 2. This 
Act only makes tho possession of a revenue licence necessary, but as the 
possession of a council licence is a condition precedent to obtaining a lovenno 
licence, a dealer in foreign game must possess botb. He is, liowover, only 
liable to penalties for non-possession of the revenue licence; as to those, see 
note (//), p 219, ante. This piovision was enacted to overcome tho decnion in 
l'adnnj v. Fades, [18911] 1 Cl 15. 62. It does not apply to foreign hares; see 
p. 2(30, post. 

(r) Harnett v Ahlts (1881); 48 J. I* 4"6, <'od; v. Trevcner, [1911] 1 lv 15. 

9 ; and soo Loome v. Uadi/ (1800), 13 E & E. 411. 

(s) (\mk v. Treverier, supra. 

(t) (Janie Act, 1831 (1 & 2 Will. 4, c. 132), s. 4. Tho expression “ hud of 
grime ’’ is used so as to exclude hrnes, for which theie is no close time It 
includes binls of game killed in Scotland oi 1 i eland ; see Game Licences Act, 
18(30 (213 & 24 Viet. c. 90), s. 115; but it does not include foreign gamo {(tuyer v. 
It. (1889), 23 Q, 13. t). 100). Possession would seem to meun possession by a 
man on his own behalf; compare T Yai neford v. Kendall (1808), 10 East, 19 ; and 
see note (c), p, 26(3, aide. The ton days rue to ho calculated by including in the 
number either the last day of the open season or tho dav of salo etc , but not both 
(Gamo Act, 1831 (1 A 2 Will. 4, c. 32), s. 4); as to the various close seasons, 
see pp. 209, 210, ante 

(«) Game Act, 1831 11 & 2 Will. 4, < 32), s. 4 Tho apparent effect of this 
provision is to make illegal both tho keeping of live game on a game farm and 
of dead game in cold stoiago, though the question has not as yet been expiessly 
decided m either case. With respect to tho keeping of dead gamo in cold 
storage, no distinction is to bo observed between the position of persons 
licensed to deal in gamo and that of unlicensed persons : but exceptional 
hardship uttn< lies to the position of tho keeper of a game fann owing to tho 
fact that while the right to keep biids in a mow or breeding place is specially 
reserved by the section in the ease of persons not licensed to deal in game, he 
must necessarily be a licensed dealer m older to sell game to tho public (Game 
Act, 1831 (1 & 2 Will. 4, c. 31), ss 4, 26; llamett Mihs, supra ; Cool. v. 
Trevcner, supra ) It may indeed be argued that tho scopo of tho section is 
restricted to making illegal the possession of gamo which, having once boon 
at liberty, is reduced into possession by killing or taking it at somo tmio after 
tho last day on which it could have been lawfully killed or taken ; and some 
authority for this leading of the section as applying to the particular biid kept 
in possession may be found in tho judgment of Hawkins, J., in Quytr v. It., 
sujira, atp. 107. After the first ten days of the close season, which wo Ad 
then becoino a period of grace duinig which the game in his possession would 
be presumed to have beon lawfully acquired, the keeper of game, whether 
in cold storage or on a game larin, would have to show either (1) that the 
birds have nevor been at liberty' so as to be tho subject of killing or taking 
within the meaning of the (iaiuo Act (compare _ It. v. (Jarnham (1861), 8 <’ox, 
0 . C. 461); or (2) that they were m fact killed or taken at a time when 
such killing or taking was a lawful act (compare Simpson v, Unwin (1832), 
3 B. & Ad. 134). It should be added, however, that the dida of tho judges 
in Cook v. Trerentr, supra, lend no encouragement to this urgument, but the 
point raised here was not then taken, and indeed the only question decided both 
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535. There is no close season (b) for hares, but it is unlawful to 
sell or expose for sale a hare or leveret between the 1st March to 
the 81st July (both inclusive), anti any person, whether a licensed 
dealer or not, who does so is liable upon conviction to a penally not 
exceeding £1, including the costs of the conviction (/•). This does 
not, however, apply to foreign hares imported into Great Britain ( d ). 

536. It is unlawful for anyone, whether a licensed dealer or not, 
to sell or oxpose for sale or to have in his possession (among other 
wild birds) snipo, woodcock, plover, wild duck, mallard, teal, or 
widgeon, after the 15 th March and before the 1st August in any 
year (e). The penalty upon conviction before two justices of the 
peace is not exceeding 1'1 for overv bird in regard to which an 
offence is committed (f). Stalling or exposing for sale sand-grouse 
taken or killed in the United Kingdom at any time in the year is 
an offence, punishable on conviction before one or more justices by 
a line not exceeding £1 for each bird, together with the costs of the 
conviction (g). Rabbits may be sold at any time in the year. 

537. Receiving animals, birds, or eggs which are the subject of 
larceny knowing them to be stolen is an offence for which dealers 
in game are of course liable as well as others ( h). 

538. Any person, whether a licensed dealer or not, who knowingly 
has in his possession at any time in the year the eggs of any bird of 
game, swan, wild duck,teal,or widgeon which have been wilfully taken 
out of the nost on land, by anyone who lias not the right of killing the 
game, nor the permission of the owner of such right, is guilty of 
an offence (?), and is liable upon conviction before two justices to a 
line not exceeding 5s. for every egg found in liis house, shop, pos¬ 
session, or control, together with the costs of the conviction (k), 

then and in the earlier case of Harnett v. Miles (1S84), 48 J. P. 405, was the 
illegality of soiling gamo without a‘licence. 

( h) J.t , except Sunday or Christmas Duv ; as to close seasons, generally, see 
pp. 200. 210, ante. 

(<) Hares Preservation Act, 1892 (55 & 5G Viet, c 8), s 2. 

(c/) l lid., s. S. This does not, apparently, make it an offence to sell liiuoa 
killed in* Ireland —a conclusion supported liy the preamble to the Act. 

(<•) Wild Birds Protection Act, 1880 (48 & 44 Viet. o. 35), a. 3. The date 
may bo vaned or extended by a Secretin y of State on tho application of a 
county council (ihul , s. 81. It is a valid defence that the killing, if in a place 
to which the Act extends, was lawful at the time when and by tho person by 
whom (1) tho’bird was killed, or (2) that the bird was killed at a place to which 
tho Act does not extend (Wild Buds 1’ioteetion Act, 1881 (41 & 45 Viet. c. 51), 
e. 1). In tho latter case impoitatioii from a place to which tho Act does not 
extend is prim A facie evidence that it was killed there (ilid ). As to wild birds 
generally, see title Animals, Vol. I., pp. 405 et snj. 

(/) Wild Birds Protection Act, 1880 (43 & 44 Viet. c. 35), s. 3. 

* (./) Sand-Giouse Protection Act, 1888(51 & 52 Viet. c. 55), s. 1. This Act, though 
originally in force foi three yoais only, has been continued; see p. 210, ante. 

(h) Larceny Act.. 1801 (21 & 25 Viet. c. {/(J), s. 91; see title Criminal Law 
and Procedure, Vol IX., pp. 076 et stq. 

(*) Gamo Act, 1831 (1 & 2 Will 4, c 32), s. 24. 

(7c) 1 lid. There is no power, however, to seize the eggs (Stowe v. Benstead, 
[1909] 2 K. B. 416). A constable cannot seize eggs in the possession of a 
carrier under powers givon by the Poaching Prevention Act, 1862 (25 & 26 
Viet. c. 114), s. 2 (see pp. 235 et seq.\ and then proceed under the (lame Act 
against the carrier and any person alleged to have induced him to steal the eggB 
(Stour v. Benstead, supra). 
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and if he is a licensed dealer the licence granted to him by the sect <, 
district council is thereby forfeited (l). Licences 

539. A licensed dealer in game, who takes or kills game without 

a licence to do so (m), or who kills or takes game m close time ( n), - 

or who lays down poison for game ( 0 ), or who tiespusses upon land ^ ,ia ^ 1 ( j ( t l ie8 of 
in the daytime in search of game (p), or who, being the occupier Serin 
of land on which the right of taking and killing the game is earn?- 
reserved, either takes or kills it himself (q), or permits another to 
do so (?•), not only renders himself liable to the appropriate penalty 
for each offence, hut forfeits the licence granted to him by the 
district council to deal in game(s). 


540. Persons who are not themsolves licensed dealers in game unlicensed 
may not buy game from anyone hut a licensed dealer. Should they pt'Thons 
do so they are liable upon conviction before two justices of the ln, y m y same, 
peace to a fine not exceeding !'5 for every head of game bought, 
together with the costs of the conviction (t). 

Persons who hold neither a licence to kill gamo nor a licence to Selling or 
deal in game may not sell nor offer to sell game to anyone; and offering to 
should they do so they are liable upon conviction before two justices 1101,1 

of the peace to a line not exceeding Ju 2 for every head of game sold 
or offered for sale, together with the costs of the conviction («). 

A person who is not licensed to deal in game, hut has a licence to 
kill game, may not sell to anyone but a licensed dealer, and, if lie 
doos so, is liable to the same penalty as persons who have 110 licence 
either to kill or to deal in game (a). 


'Phe holder of a full licence ( h) to kill gamo may sell game to a k s a ie by 
licensed dealer (c), but with respect to birds of game lie must not holder of 
sell even to a licensed dealer, after the expiration of ten days from t0 

the day in the year at which it would have become unlawful to kill 
or take them, under a penalty not exceeding Ail for each head of 


game sold, together with the costs of the conviction (<l). 


(1) damn Act, 1831 (1 & 2 Will. 4, c. 33), «■ 22 . 

(?/i) /hid , s. 23. 

(?i) / bill., s. 3. 

( o ) Ibul. 

(/>) I bid , s. 30. 

(q) I bid., s 1 2 . . 

(r) 1 bid., b. 30. 

(s) I bid., s. 22 . 

(t) Ibid., s. 27. If they have bought bona fide from one who purported to be 
a licensed dealer they are excused (ibid.), but tbe onus of proving that they did 
so rests on them (i bid., s. 42). 

(«) Ibid., s. 23. This does not apply to an innkeeper selling game for consump¬ 
tion iu his house (ibid., s. 26) (seo note (t), p. 255, ante), nor to a constable 
directed by justices to sell game which he has seized as having been unlawiully 
taken (Poaching Prevention Act, 1862 (25 & 26 Yict. c. 114), s. 2). 

(a) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 25. 

(b) That is, a licence for the full year, costing £3; see note (7t). p 219, aid'-. 
As to gamekeepers, see pp. 241 et eeq , ante. 

(c) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 17. . 

(d) Ibid., s. 4. The ten days are to be calculated by including either the 
last day at which killing would have been lawful or the day of sale, but not 
both ; and compare notes (t) and (a), p. 2o9, ante. 
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541. Persons who are not licensed dealers in game, whether they 
hold a licence to kill game or not, may neither buy nor sell, nor 
knowingly have in their house, possession, or control, any_ bird of 
game after forty days from the day in the year on which it would 
have become unlawful to kill or take it. The penalty upon convic¬ 
tion before two justices of the peace is a sum not exceeding £1 for 
every head of game in regard to which an offence is committed, 
together with the costs of tlie conviction (c). 

This provision, however, does not apply to birds of game kept in 
a mew or breeding place (/). 


Part VIII.—Deer. 

542. There is no statutory definition of deer, but in those statutes 
winch mention doer the term appears to include every variety of 
deer of either sex and of all ages (<j). Although deer are not “ game,” 
a game licence is inquired for taking or killing thorn(A) otherwise than 
by hunting with hounds (i), except in inclosed lands where they 
may bo pursued and killed by the owner or occupier or by any 
pei son directed or permitted by him to do so (A). There is no 
statutory dose time for deer in England, but deer are included in 
the term “game” for the special pm pose of compensation for 
damage done by game to crops (/). 

543. Tame deer are personal property (m) and the subject of 
larceny at common law. 

Whether they are tamo or not is a matter to be decided upon 
the facts of each case ; but the presumption is in favour of their 
being so when they are kept in a park for ornament or profit rather 
than for sport, (»). 

544. Wild deer are nut the subject of larceny at common law, 
but tlmy are specially protected by statute. 

It is, an offence unlawfully and wilfully to courso, hunt, snare, 
carry away, kill, or wound them in an uninclosed part of a finest, 

(c) Qumo Act, 183L (1 & 2 Will. 4, c. 32), s. 4; sue note (i/)» p- 201, ami 
note (a), p. 259, ante. 

( / j (j.ime'Act, 1 So I (1 & 2 Will. 4, c 32), s. 4. Birds so kept need not bo 
kept m the same place throughout the close season leaner v. Gorringe (1879), 
43 ,1.1 1 . 7^1); see note (a), p. 209, mil?. 

ig) It. v Strange (1843), 1 Cox, C. C. 58. 

(Ii) Game Licences Act, i860 (23 & 21 Viet. c. 90), s. 2. Any person 
assisting the taking or killing requires a licence, unless ho is assisting a duly 
licensed person (ihul., s. 5, Exemption 31. As to the mode of obtaining a 
licence and penalties for acting without a licence, see pp. 246 et seg., ante. No 
licenco is required for dealing in deer; see title Commons and Eights op 
Common, Vol. IV., j> 475, as to fence months etc. 

ft) Game Licences Act, 1860 (23 & 24 Viet. c. 90) a. 5, Exception 4. 

(k) 1 bid., s. 5, Exception 5. If a gun bo used a gun licence will be required; 
see p. 251, ante. 

(l) Agricultural Holdings Act. 1908 (8 Edw. 7, c. 28), a. 10. 

{>») Morgan Abnqaienmj {Earl) (1849), 8 0. B. 768 ; Ford v. Tvnte (1861), 
2 John & H. 150; Dams v. Powell (1738), 7 Mod. fiep. 249. 

(a) 1 bid. 
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chase, or purlieu ( 0 ). On a first offence the offender is to be brought Part yin. 
before a court of summary jurisdiction and to be fined a sum not Deer. 

exceeding £50 (p). A second or subsequent offence is a felony, - 

and renders the offender liable to imprisonment for a term not 
exceeding two years with or without hard labour, and if a malo 
under sixteen to a whipping ( q). 

A like offence committed whore the doer are in tbo inclosed pait 
of a forest, chase, or purlieu, or in any inclosed land where deer are 
usually kept, is, whether committed for a first time or not, a felony, 
and renders the offender liable to a like penalty (/•). 

545. Doorkeepers or their assistants are authorised to demand, Authority nf 
from persons who, for the purpose of committing ony T such ofionce, 

enter any forest, chase, or purlieu, whether inclosed or not, or any 1,1 at ’‘ 5lManlB ' 
inclosed place where deer are usually kept, the delivery of any guii, 
lircarhi, snare, or engino in their possession and any dog brought 
for the purpose of hunting, coursing, or killing the deer (>>). J[ tho 
subjects of the demand are not immediately delivered up, the doer- 
keepers or tlieir assistants are authorised io sei/o them fiom the 
offenders in the forest, chase, or purlieu itself, or in case of pursuit 
in any place to which they may escape, for the use of the owner of 
the deer(f). 

Any such offender wdio unlawfully heats or wounds a doorkeeper Awaiting 
or any of his assistants when acting in pursuance of their statutory dmiheopci or 
powers commits a felony, and is liable to imprisonment for a term !lfabistant ' 
not exceeding two years with or without hard labour, and if a male 
under sixteen to a whipping (a). 

546. Persons who unlawfully and wilfully set snares or engines 8 h ting mares 
to take or kill deer in any part of a forest, chase, or purlieu, whether cr ‘-nguics. 


(o) Laicony Ai t, 1801 ('2-1 A 25 Yict. c 90), r. 12. To attempt to kill or 
wound is also an ofl’cnco (ibid.). But tho killing outside tho foiost oh* of a dvr 
which is usually kept within it, hut which happens to bo outside, is not an 
offence against this section ('Vhrdhcht v. hmith, [1901] 2 K 1! Ml) 

( p) Larceny Act, 1801 (24 & 25 Yict o. 90), s 12 . Ono justice may Jjoar tlio 
case (ibid.), but in that event the maximum hue is XI [Summary Jurisdiction 
Act, 1879 (42 & 40 Yict. c. 49), s 20 (7)); and see note u/\ p 229, aide. 

(q) Laieeny Act, 1801 (21 & 25 Yict e. 90), b. 12 . If the ollendm has 
previously done any act 1 elating to deer punndiahlo l»v a tine under this or unv 
previous statute, the commission of this offence is to he deemed a second offVm <■ 
(ibid.) ; hut where, upon an indictment for a second offence setting out a 
previous conviction, it appears Unit tho previous conviction was invalid tho 
prisoner cannot he convicted on that indictment (A*, v Allen (1823), llui-v. &By. 
518, O. 0. B.; compare li v. King (1813), 1 Dow. & L. 721). 

(r) Larceny Act, 1861 (24 & 25 Yict. c. 90), s. 13. A ditch and bank sufficient 
to keep out cattle, but over which deer could pass, has been held to constitute 
an inclosure (It. v. Money (1847), 2 Bussell on Crimes and Misdemeanours, 
7th ed., p 1328). 

(3) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 16. The assistants aie entitled 
to act whether in the piesonco of tho doorkeeper or not (ibid.). 

(t) Jhid. But tho keeper must demand delivery before seizing the offender 
to take the gun etc. from him; see It. v. A meg (1823), Buss. & By- 500, 
C. 0. B. “ Engine means something ejusdem gennis with snare; seep 236, aide. 

(a) Larceny Act, 1861 (24 & 25 Yict. c. 96), s. 16; but it seems that tho keeper 
must at thfc time be attempting to seize the gun etc. (compare li. v. Doddridge 
(1860), 8 Cox, C. C. 335), and beating or wounding means doing so literally. A 
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inclosed or not, or on fences or banks at the boundaries thereof or 
in inclosed land where deer are usually kept, or who unlawfully 
and wilfully destroy the fences of land where deer are actually kept, 
commit an offence for which they are liable on summary conviction 
to a penalty not exceeding £20 (/>). 

The possession by any person who cannot satisfactorily account 
thorefor of any deer, or the head, skin, or other part thereof, or of 
any snare or engine for the taking of deer, renders such person 
liable upon summary conviction to a penalty not exceeding £20 (c). 

If in such case the person charged is not liable to conviction, 
the court may in its discretion summon before it every person 
through whose hands the deer or the part thereof has passed and 
inflict the above penalty upon the person from whom the same 
shall have been first received if bo cannot satisfactorily account for 
bis possession of it (d). 

technical assault, c i /., whore the offender hold a keeper down while hia 
companion escaped, would not bo within the section (/i\ v little (1840), 2 
Cm. & Kit 320 ;. 

(b) Larceny Act, 1 SGI (21 & 2.3 Viet. e. 00), s 13. 

(c) 1 Iml , s 14. Hut if the person ohmgod can show that he came into 
possession of the deei m a manner which was not unlawful within tho moaning 
of s. 12 or s. (ihuL), he cannot l>e convicted of an offence under s. 14 (ibid.) 

( T/ncUield v. Hinit/i, [11*01') 2 Tv. 15. 5ol). 

(>/) Larceny Act, INfil (24 23 Viet c. 901, s 11. This piuvision does not 

extend to tho possession oi a snaic oi engine i'oi taking deer. 


GAME LAWS. 

See Game. 
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Part I.—Wagering Contracts. 

Shut. 1 .—In General. 
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547. The term “gaining,” strictly used, means playing a game 
for stakes hazarded by the players. That is what is intended when 
tho offence of gaming is spoken of. The mutual promises which 
the players necessarily make, expressly or by implication, in playing 
for a stake, as to its transfer upon the result of the game, form a 
gaming contract, which is itself a wager. The term is also used, 
though perhaps less strictly, to express the operations of those who, 
not being themselves players, wager upon the sides or hands of 
tlioso who play, and tho wagers thus made are also called “ gaining 
contracts.” 

It thus appears that, while all gaining contracts are wagers, 
the term gaming contract” includes only those wagers which are 
condilipiiG ( upon the result of sports or pastimes. The term 
“wager” is, however, often used in contradistinction to, and as 
excluding, gaming contracts. 

548. Since 1815, when all contracts by way of gaming and 
wagering -rfere nmdo void, tho distinction beLween wagers and 
gaining contracts has not been of importance between the immediate 
parties to them, but it remains material in considering the effect 
of certain remoter transactions founded upon or connected with 
such contracts. 

• The invalidity which tho common law imposes upon certain 
wagers as contravening the policy of the law (a) need no longer he 
considered, for though such wagers are often spoken of as illegal, 
their illegality is not of a kind which affects remoter transactions (b). 


(«) E.g., a wngei upon tho sox of a third person (Da Costa v. Jones (1778), 
2 t’uwp. 729); that Napoleon would ho assassinated hy a certain day (Gilbert v. 
Fykes (1812), 10 East, 150); upon the conviction or acquittal of a prisoner (Evans 
v. dynes (1889), 6 M. & \Y. 77); upon the amount to he realised hy the hop 
duties m a particular year (.-It her fold v. Hard (1788), 2 Term Bep. 610). 

\0) Fitch v. Jones (18a5), b E. & B. 238; and see p. 280, post 
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Sect. 2 . — Nature of the Contract. 

549. A wagering contract has been described as one by which 
two persons, professing to hold opposite views touching tho issue of 
a future uncertain event, mutually agreo that, dependent upon tho 
determination of Bueh event, one shall win from tho oilier, and 
that other shall pay or hand over to him, a sum of money or other 
stake; neither of the contracting parties having any other interest 
in that contract than the sum or stake which he will so wm or Jose, 
thoro being no other real consideration for the making of such 
contract by oither of the parties (c). 

550. A wagering contract does not differ from any other in 
respect of the number of parties. Tbore may bo two or more, and 
each may consist of several persons. Thus, several persons may 
bet together on their respective chances of success in a race in 
which they are competitors, tho losers to forfeit their stakes to the 
winner. Such are the conditions of an ordinaly sweepstake (</). 
A competition for a prize subscribed for by the competitors is a 
wager and nothing moro (e). 

551. The statement that the parties to a wager must profess 
opposite views must not be understood in the senso that either 
party must or does avow to tho other that he holds a particular 
opinion upon the event in question. In an ordinary horse race, a 
man who simply accepts the odds offered, and says no more thau 
that he does so, unquestionably makes a bet. Ho may even lie 
betting against what ho believes the issue will be, and avow tho 
fact (/), but it is none tho less a bet. These considerations would 
seem to exclude the necessity for any avowal. Hut if tho profession 
of the parties is only an inference from the contract itself, such an 


{() Cinldl v. < '<nbi 'hr Smoke Hall Co , [1892] 2 Q. B. 481, per If \wiciN8, J , nt 
p. 490; aiiirmed, [1893] 1 Q. B. 2.36, (_'. A. The passage winch follows that 
which is quoted deals with tho necesMfv for muluuht.v. This ncce-my is imt 
peculiar to wagers, hut is common to all contract*, and is UloicI'oic not (Us. aisled ; 
see title Conti.act, Yol. VII . p. Hot. The parage cited should poihaps 
he described rather as a cmnpreliensno description of a wager than as a 
definition. It was, of course, pronounced with icfoicnoo to tlio facts which 
weie undci discussion, and tlieiofoio should not ho i rrl Lchcd for failing to 
cover every conceivable instance of the thing defined, or for covering more than 
was intended. But from its very eoinpiehonsivenoss it may mislead mquireis 
into supposing that it is sufficient and nceuralo for all pmposo", and it is for 
this leason, and m no spirit of ciiti< ism, that some an.ihMs of its component 
parts is offered. 

(,/) A sweepstake in which tho winner is determined hv lot or chance i a 
lottery {Allport v. Autt (ISj 5 ), 1 (J. B. ‘JTJ, (lath/ v. Fithl (1810), 9 Q. 15. 401 ; 
and see p. 299, post). 

(r) Compare Dun/lc v. Ihp/s (1877),. 2 Ex I). 122 , 0. A.; LoCnn.oil v. C< oper, 
[1903] 2 K. B. 428; and seo the distinction drawn in Appln/arl/i v. Col If if 
(1842), 10 M. & AY. 723, between money suhscribed by competitors and added 
money. The proviso to s. 18 of tho Gaming Act, 18-15 (8 & 9 Viet. c. 109). 
with subscriptions to lawful games. This matter is doalt with here.iltoi (sea 
p 272, post). 

( f) Km., a man who has betted upon a horse which ho believe-, will win a 
valuable race may yet also hot against it to secure himsolf against loss ia either 
event (see Oreville v. Chapman. (1844), 5 Q. B. 731), 
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Sect. 2 . inference is not, it is submitted, the true one, or at any rate of 
Nature of much value in determining the attributes of a wager. No doubt, 
the each party forms or adopts an opinion upon the value of the 

Contract, chances of an issue in his favour; this is expressed in the odds. 

JJut it is a matter of agreement, not of difference. That which the 
parties do differ upon is their hope, expectation, or, possibly, 
opinion, that the issue will belie the odds. In that expectation the 
contract gives each paitv an interest in the event which he would 
not otherwise have, and to acquire such an interest is the whole 
object of the parties in entering into the contract; and if neither 
of the parties has any interest in the event save the hope or 
expectation created by the contract, the contract is a wager ((f). 
The statement, therefore, that the parties profess opposite views 
seems to amount to an expression of their motivos in entering into 
the contract, and does not differ in intention from the statement 
dealing with their inteicst in the stake. 

The itake. 552. The stake of each party is that which is at hazard between 
them, and may he said to quantify the whole interest of either party 
in the event (/t). If either party has, before entering into the 
contract, such an interost in the event as the law considers an 
insurable interest (i), the term “ stake,” as it is used in the defini¬ 
tion which has been used ( /), is not properly applicable, it is with 
the transfer of the stake that the paities are concerned, and solely 
concerned, or, as it is expressed in the definition, “there being no 
other real consideration for the making of such contract by either 
of the pai ties ” than the stake. 

The transfer of the stake must he fiom one party to the 
other ; for it is essential to a wagering contract that under it each 
party may either win or lose (A). If the possibility of loss to one 

(«;) See Kent v. Bird (1777), 1 (Jowp. 6811. II once policies of insurance made 
without incurable interest are wagers. See nolo (A), infia, and 1 ltle Insurance. 
No doubt in the case of a “ hedging ” bet, the party making it has another 
interest in the event, e.g , a competitor who risks a stako and has the chance of 
winning a prize, or of winning or losing some former bet on the same event. 
But these mteie&ts themselves aiito out of wagers, and the mteiest in question 
must be independent of anv wager 

(A) It is submitted that tho gambling element in a wauei is nut to be sought 
in the incidents of the contrai t itself, but m the motives of the parties for 
entering mtoit A companson of an insurance contract anda wager will make 
this evident. Any contract of insurance can be put into the form of a wager, 
and yet the presence of an insurable interest in one of the parties will prevent 
its being so. But it is obvious that the presence or absence of such an interest 
in the event cannot alter tho undertakings of the parties, which remain the 
mine whether they are eiifoiceablo or not. In other words, something which 
is antecedent to and independent of tho contract is allowed to operate upon its 
effect. It is submitted that that which is allowed to have this operation is the 
motiv o of the paities m entering into it. While in a wager the motive is the hope 
of gain, in an insurance tho motive of one party is the fear of loss. And, 
inasmuch as real motives aro too obscure for judicial inquiry, the piesence or 
absence of an insurable mteiest supplies a working test by means of which 
they are to be gauged. 

(i) See title Insurance. 

(y) See p. 267, ante. 

(/.-) Thacker v. Hardy (1878), 4 Q. B. D. GS5, 0. A., Curlill v. Carlo!ir Smoke 
Ball C„ , [1892] 2 Q. B 484 ; affirmed, [1W8] 1 Q. B. 2o6, C. A. ; Lockwood v. 
Cocj.r, 11903] 2 K. B. '128, and see Roberta v. Uairisen (1909), 101 L. T. 640, 
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party or the other, not loss in the conventional sense of failure to Sect - 2 - 
win, but in the sense of an actual payment or poiforraance for the Nature of 
benefit of the other party, is absent, there is no stake, and the 
transaction is not a wager (/). Contract 

553. The parties to a wager select alternative contingencies The event, 
upon the happening of which each will perform his promise. The 
happening of one of these contingencies is the event, which is, 
therefore, future and uncertain (///). 


whore a poison who successfully manipulated a nmeliino had the pi expect, at 
best, of winning the privilege oi manipulating it again without further payment, 
andD arlino, J., was of opinion that the transaction was a wager The case was, 
however, decided on other grounds, sou note (<), p. 288, post. 

(/) Thus, whoio tho defendants offeied £100 to any poison who, after 
confonuing to certain conditions specified in their offer, one of winch was tho 
purchaso of an appliance of which they were tho proprietors, should contract 
influenza, it was contended that the transaction was a wager, liut held that it 
was not, inasmuch as when tho contract first eamo into existence (<<"., when 
the plaintiff had perfoinied the conditions which weio the consideration for the 
defendant’s promise) in no event could (lie plaint iff lose anything, nor could the 
defendants w m anything. It, was in fact a conditional bmgam (Carhll v. Carbolic 
Smoke Hall <'o , [1892] 2 (f LI. ‘181 ; atliimeil, [1893] 1 Q. 15 2 ,id, (’. A.). Hut if 
this reasoning weio pushed to its logical conclusion, it would seem to show that 
a contract m which Hie performance of ono paitv was the consnleiation for the 
promise of tlio other could never be a wngei. It is submitted that the decision 
that the tiunsaction m question was not a wager is prefeiably to be supported 
upon tho giotmil that the true liifcremo from the facts was that the leal 
motive of the puities in enteiing into tho contiact was not the transfor of 
the £ 100 , but the sale and purchase of an allude in tho oi dinary course of 
trade. In tins viow the £100 was not a stako. See also note (/■), p. 208, untc; 
and cotnpaio tho cases on “coupon competitions,” wheio the question is 
whether the obtaining of tlio newspaper, or the conditional promise of a 
pnzo, is tho inducement to tho purchaser, when both elements combine 
to form tho consideration Tlie courts have drawn diffoiont infeiences from 
similar facts ( Cammada v. Ifullon (1891), fiO L. J. (m. p.) 11(5; It. v. Hi oil dart, 
[1901] 1 Jv. 15. 177, (’. It. ; Hawke v. HtiHon fVs. (19<>.>), 22 T. L. It. 
109; <S toihhnf v. Sugar, Sugar v. Stoddurf, [1895] 2 Q 15. 474). The judg¬ 
ment in Carfi/l v Carbolic Smoke Ball Co., supra, how'ever, affirms tho 

i innriple that the absence of reciprocal ribk of loss precludes a contract from 
)emg a w ugor A contract, of suretyship may ho distinguished iu tho^ame way, 
for if the piim ipal debtor does not muko default, the suiety will lose nothing and 
the creditor wm nothing fiom him But ia.Hu hauls v. Slank, [1911] 1 K B 290, 
the defendant had invited persons to contribute to a “ trust’’ he was about to 
open m ceitaiu stocks, and promised that if no piofit was made the contribu¬ 
tions should ho returned in full If there was a profit, it was to be divided 
among the contnbutois, loss 10 pei re id. The plaintiff conti lbuted, and on a 
pioiit being made sued the defendant for his share. It was held that the contiact 
was “ by way of wageung,” and that the plaintiff could not recover. Compare 
Hirst v. Williams and Berryman (1895), 12 T. L. It. 128, U. A., a contrary 
decision on similar facts. 

(in ) lna-much as tho nature of the event has an important bearing upon the 
effect, not of the wager itself, but of remoter tiunsactions arising out of it, it is 
oiten necessary to usceitaiu aceuiately what is the particular contingency 
upon which payment is made to depend. In a loose sense a bet may be upon a 
past event--for instance, whether a particular horse won a race in a ceitaiu 
year. In such a case the pm ties aie betting upon the accuracy of their informa¬ 
tion or memory ; and the “ ovent ” is the proof that one or other wus accurate. 
A security for tho performance of such a bet would be without consideration, 
whereas if the event had'been the race itself, the Recunty would have been 
given f$r an illegal consideration ; compare Good v. Elliott (1790), 3 Term Rej>, 
693; Pugh v. Jenkins (1841), 1 Q. B. 631. 
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Nature of 
the 

Contract. 

Substance, 
not form. 


554. As in the ease of any other contract, so in a wager, the 
intention of the parties is a question of fact, and the court will look 
beyond the form in which the parties have couched the transaction 
in'order to ascertain it(??). When the contract is good in form 
there may yet he annexed to it a stipulation that it shall not bo 
executed according to its terms, and this is an important test for 
determining whether the transaction is real or colourable (o). Such 
a stipulation may either operate to defeat some of the expressed 
terms (p), or may add a term which would give the transaction a 
different complexion (q). But though there be no annexed stipula¬ 
tion, and though tho terms of the contract provide for a perfectly 
legitimate object, as the sale of goods or the supply of information, 
yet if to that object there has been superadded an element of 
wagering, it is a question whether tho original object has not been 
made merely an incident in tho wager contract, or whether the 
element of wagering is severable from the rest of the contract (r), 
A test of this, when the contract is in form a sale of goods or chattels 
at one price or another, according as the happening of a named 
event shall determine, would seem to he whether the happening of 
the event does in fact tend to make tho value of the article approxi¬ 
mate to the price agreed in that oven t to ho paid (s), thus distinguishing 
a sale at the market price of a future day, or at a price formerly 
given for a similar article, and a sale at a price lixed by relation to 
an event which has no real hearing upon the value { t ). 

Where there is a present price agreed, though the value of the 
article is unascertained at the time the contract for its sale is made, 
the transaction is not a wager (u). 

Though the element of wagering ho present in a transaction, yet 
if the contract he not mainly dependent upon, and is severable 


(?/) Caihllx. Caibohc Snvd.r Hall Co., [1892] 2 Q. U. 481, affirmed, [J893] 
1 Q. It. 256, C. A. ‘ 

(id TUnder v. Ilardy (1878), 4 (J. Ik I). 685, (\ A ; Griznvoad v. Jilane 
(1851), 11 (’ B 526, i87v. Caledonian Hail. (,'<>.(1800), 17 R. (Ct. of b’ess.) 
466, 475, I'mrtrsal Stock Ji.it/tanijc v ShacUan, [1806] A. 0. 166. 

(}>) Uhii'cisal Alt tU I'J.tc/itUfjc v »S Urtit han, supra. 

(g) J/il/'x. Fox (1850), 4 II. & N, ."50, 17k. Ch. To a contract for the loan of 
money on the scouuty of a moifgage mayhn annexed a stipulation that a 
wagei lout in favour of tho lender shall bn repaid out of tho proceeds of tho 
loan, in which cuso the mortgage would ho intoudod to sccuio tho money lost, 
and not the money lent only, and would be given for a void or illegal con- 
nidf ration. Tho question properly left 1o the jury, in such a case, is whether 
there was such a stipulation. 

(>■) I.‘wilder y. n>rt (1856), 5 17. & B. 601, Hn/jmaoti v. Simpson (1877), 2 
O. D B. 76, an l compare Cami no da v. 1 lull on (1891), 60 L. J. (nr. c.) 116, aa 
distinguished m 11. v. Stoddart, [1901] 1 K Jh 177, U. O. Ik 

00 Aon,he v. Short, supra, and comparo Croftun v. Colgan (1859), 101. C.L. R. 
l.kk 

(t) Utogden v. Mairiott (1886), 3 Bing. (sr. o.) 88; where tho contract 
was for the sale of a horse for £200 if he tiottod eighteen miles in ail hour, and 
for Is . if ho did not. lie failed to do so, so the price became Is. But the 
horse’s failure to accomplish tho task by never so little, though tending perhaps 
to decrease its value, did not make it approximate to the price, namely, a 
nominal one. 

(a) The sale of next year’s apple crop; of tho next haul of a fisherman’s 
net, of an undeclared dividend, afford instances, tree also Thac/cer x.'Hardy, 
supra; Marten v. Gibbon (1875p 33 L. T. 561, 0. A. 
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from, the wager, this element may he severed and the contract 
enforced without it ( h). 

Sect. 3.-— li'njhls of the Parlies to the Coni met. 

Huu-Heot. 1 .—Inter se. 

555. All contracts byway of gaming or wagering (,■) are void (<l), 
and no action can be brought by the winner of a wager either 
against the loser or the stakeholder to recover what is alleged to be 
won (e). This applies both to wagers upon games and to those 
upon other events (/). All alike me void, and, though not illegal (;/), 
are of a neutral character, giving rise neither to rights nor 

liabilities (//). 

556. Put if there is a fresh promise of payment by the loser for 
a fresh consideration from the winner, the contract so formed is 
not one by way of gaming or wagering ; the consideration is good, and 
the fresh promise of payment is enforceable (i) Mere forbearance to 
sue at the debtor’s request is, however, not sufficient. consideration (A). 

(b) Wilson v. Cole (1877), 3(3 L. T. 703, and see the judgment of 
Crompton, J., in Ron ike v. Short (1850), 5 E. & B 001. 

(<) The expression “contracts by way of gaming and wagering” seems to 
include contiaots which axe uot themselves htnetly wagers, but aro so intimately 
lelated to wagois as to be inseparable from them ( Higgtnson v. Simpson (1877 ;, 
2 0. P. T). 7(3; Thomas v. Smith (1001), 18 T. Jj It. 60; Jluurhe v Short, 
supra. In the last ease Crompton, J., expressed a doubt whether a tiansacU.m 
which merely in puit depended on a wager would ho void. It is prohabh a 
question of how far the wagering element enters into tho transaction undci 
discussion). 

(d) Gaming Act, 184.) (N <51 9 Viet c. 100), s. 18 A wagoi cannot bo 
enfoioed mdnectly. Where tho wager pi oxides that it shall ho P. P.—“play 
or pay”—that is, that the paity icfusing to compote shall forfeit his stake to 
the othoi, no action can he brought to lecover the forfeit, (l)atniree v. Hutchin¬ 
son (1842), 10 M & W. 85, wheie the wager was illegal, hut this fact would 
not, it, is submitted, affect tho principle). * 

(fi) Higgle v. Higgs (1877), 2 Ex. ll 422, 0. A. As regards pleading the Gaming 
Acts as a defence to an action, see Liukett v. Wood (1008), 21 T. L. 15. 617, 
where it was held that a court would of its own motion refuse to allow the law 
being invoked to enfureo payment of a bet. Tho fact that a defendant has 
pleaded the Gaming Acts as a defence is not a giound for depriving him of 
costs (Gianrille <t Co. v. Firth (1903), 88 L. T 9, (’. A.). As hi pleading, in 
general, see title Pleading. 

(/) The earlier Gaming Acts, stat (1664), 16 Car 2, c 7 (now lepealed); 
Gaming Act, 1710 (9 Anne, e. 19); and Gaming Act, 1835 (5 & Will. 4, e. 41), 
refer only to wagers on games. 

(g) l.e., by virtue of tho Gaming Act, 1845 (8 & 9 Viet. c. 109); but tliny 
may for other reasons be illegal. 

(h) Hat'gh v. Sheffield Town Council (1.874), L. E. 10 (I. 13. 102, per Lush, J. 

(i) Ilgams v. Stuart King, [1908] 2 K. 13. G96, U. A., and eases there cited. 
Compare Oenforsikruigs Aktieselskabct ( Skandinavta Reinsurance Co. of Copen¬ 
hagen) v T>a Costa, [1911] 1 K. B. 137, 142. The facts were held to establish 
such a new contract in Bulb v. Yeleerton (1870), L. E 9 Eq. 471 ; Coodhon 
v. Baker (1908), 98 L. T. 416 (but see the comments on this case in Ilgams 
v. Stuart King, supra); Be Browne, Ex parte Martingell, [1904] 2 K. B. 133; 
Hodgkins v. Simpson (1908), 25 T. L. E. 63 ; Cohen & Co. v. Ulph & Co. (1909), 
25 T. L. E. 710; affirmed, 26 T. L. B. 128, 0. A.; and Wilson v. Cmwllg (1910), 
27 T. L. E. 7; affirmed (1911), 130 L.T. Jo. 337, 0. A.; but tho lads dul not 
establish such a fresh contraot iu Chapman v. Franklin (1806), 21 T. L. E. 515, 
and Ladbroke Co. v. Buckland (1908), 25 T. Jj. li. 55. 

(k) Chapman v. Franklin, supra; Ilgams v. Stuart King, supra, per Goreld 
Barnes, P., at p. 708; Huy v. Ayhng (1851), 18 Q. B. 423. See also title 
Contract, Yol. YII., p. 397. 
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557. An action, however, lies to recover any prize or subscrip¬ 
tion to a prize to be awarded to the winner of any lawful gamfe, 
sport or pastime (/), provided that the subscription or prize is not 
itself a stake, and the competition, therefore, a wager (m). It has 
not been decided whether, or how far, a prize provided partly by 
the stakes and partly by contributions from persons who aro not 
competitors, can be recovered by the winner (»). 

558. If the loser has paid his stake to the winner after the event, 
it cannot be recovered, even though the wager is illegal (<>). On the 
other hand, when a stake is paid to, or rather deposited with, one party 
by the other befoie the event, it is recoverable either before or after 
the evont, unless and until it has been appi opviated by the winner in 
payment ( p). But when the deposit is made in respect of a bet upon 
a horse race or other spoi t or game, and is received by or on behalf 
of the owner or occupier of, or, perhaps, of the person using (q), a 

(/) Gaming Act, 1815 i'K A !) Viet c. 100), s. IS As to what aro lawful or 
unlawful {-ames, soo j>. 28-1, pod. 

(m) Higgle v. Ihgg* (1877), 2 fix It 4122, C\ A.; and rompaie Applegarth v. 
Colley (1812), 10 M. A W 723; Loikienod v. Cooper, [1003] 2 Iv. 11. 428 , ,S/ tool- 
h cd v. Jiobirts, [15)00] 2 U. 13. 407, O. A Seo also p. 207, ante. 

(a) Tlie reported decisions upon the meaning of (ho proviso in favour of prizes 
huvo all been given m cases wliero tho alleged puzos were the stakes of the 
partiOH ond tlio transactions were wagers (Batson v. Neieman (1870), 1 0. P 1). 
673, 0. A.; Coombts v. Ihhble (1800), L. It. 1 Exch. 248; Jhggle v. Higgs, 
aupra). If, therefore, tho lumtation put upon the proviso by those deci¬ 
sions is u.sod only in refcionco to tho facta under discussion, it would ex- 
el mlo from the operation of the pioviso only pnzos or suhscriptiona which aie 
stakes and nothing more Thoiofore, without questioning tlio coriectness of 
the decision in v Higgs , snj>r(r, as applicable to that state of facts, it is 

still arguable that tho pi aviso, though not intended to make the stakes in a 
mere wager recoverable under tho guise of a prize, was intended to exclude 
from tlio operation of the section what aro substantially prizes, though in part 
stakes. Perhaps, if it were possible*to do so, tho courts would sever the pnze, 
allowing only tho contributions of non-competitors to ho recovered ; see p. 270, 
ante; and compute iVi/sou v. Cole (1877), 3(5 L. T. 703, and the judgment of 
CiiOMT'TO\ T , J., in lion rice v. Short (18,10), 5 E. & B 901. 

(<>) Gaming Act, 185)2 (55 & 5(5 Viet. c 9), s. 1. Jt was formerly held that 
money paM in respect of a bond which wuis void under tho Gaming Act, 1710 
(9 Ann. c. 11 ), s. 1 , might bo recoveied even after tlio event, (liawden v. Shadwel! 
(1755), Amb. 209), but it is submitted that the Gaining Act, 1892 (55 & 50 
Viet. c. 9), s 1 , though passed alio intuitu, has tho effect stated in the text; 
compare 8afiery v Mayer, [1901] 1 K. 15. 11, O. A. See, however, Casson y 
Cole (1910), 20 T. L. It. 408, whom the learned judgo seems to havo taken the 
view that the Gaming Act, 1892 (55 & 50 \ r iet. c. 9), s. 1, applied only wheio 
the person pocking to recover was an agent. 

(/>) Tap/iewlm v. Randall (1801), 2 Bos. & P. 407 ; and see p. 275, post. The 
statement m tho text assumes that a unity to a wager who receives a deposit from 
the othei is m the position of stakeholder. See, however, the observations of Lord 
J'Jsukk, M.R., m SIradnin v. Cmeersal Stock Exchange, (No 2), [1895] 2 Q. B. 
097, C. A., at p. 099. It will be observed that, m view of tho finding that there 
had been appropriation by tho wiuuer, these observations go beyond what was 
necessary for the decision of the case. It is difficult to distinguish logically 
between the position of a party with whom the stake of the other party is 
deposited, and that of a third party who holds both stakes The judgment of 
A. L. Smith, L.J. (ibid., atp. 703), draws no such distinction; and see Manning 
v. Purcell (1855), 7 Be G M. & G, 55, 0. A.; Re Uronmire, Ex parte Waud , 
[1898] 2 Q. B. 383, C. A. ; Auhert v. Walsh (1810), 3 Taunt. 277. . 

('/'> Thu doubt arises on tho words of the Betting Act, 1853 (16 & 17 Viet, 
c. 11 ,! \ s. 5; see note (r). p. 273 , put. 



Part I.—Wagering Contracts. 


278 


house, office, room, or other place, kept or used for the purpose of 
betting with persons resorting thereto or of receiving deposits on 
such bets, the deposit may be recovered although it has been 
appropriated by the winner (j). 

Sub-Sect. 2.— A gam it the Stakeholder. 


Sect. 3. 
Bights of 
the Parties 
to the 
Contract. 


559. 1 ho stakeholder is the agent of each depositor in respect stakeholder 
of the sum deposited by him, having authority to pay such deposit position, 

to the winner, and is not the agent or trustee of both parties (a). 

He cannot, therefore, sue either party for an unpaid stake (t). 

560. Although, after the event, by reason of the stakeholder’s stakeholder's 
authority from the loser, the loser's stake is held to the use of the liability for 
winner, yet the winner is precluded from biingiug an action against stukes * 

the stakeholder for its recovery (a). An action can, however, be 
brought against a stakeholder l»y either party to recovor his 
own stake, even after the determination of the event upon which 
the wager was made (b), as long as the stakeholder has not 
executed the authority given to him by paying the loser’s stake 
to the winner («■); and this is so whether the wager be void 


(r) betting Act, 1853 ( 1 (J it 17 Viet. e. 11!!), s .7 • “Any money oi valuable 
thing received by any such person aforesaid us a deposit on any bet,, or as or tor 
the consideration for any such assurance, undertaking, promise, or agreement, 
as aforesaid, shall be deemed to have boon received to or for the use of the poison 
from whom the same was received, and such money or valuable thing, or the* 
valuo thereof, may be recovered accordingly, with full costs of suit, in any court 
of competent j nrisdiotnm.” Although the section speaks of a deposit on any bet, 
a consideration of the eailior sections will show that the bets in question aie 
only those on races, games, tights, and other sporting contingencies (see p. 21) l, 
post). The liability, under tins section, of a “ poison using ” (as to the kind of 
use intended, see p. 2'Jo, post) a house, room, or place, for the prohibited pur- 
poses, presents some difficulty It, arises upon the words printed above m italics. 
Ss. 1 and 3 of the betting Act, 1 Sod (10 iJfc 17 Viet. c. 119), mention, among other 
persons, “persons using’’ tlio house etc.,“while s. 4 (ibid), which imposes a 
penalty upon receiving deposits, does not impose it on the “poison using ’’ Iu 
Daggett v. < 'attorn (1865), 11 Jur. (n.8.) 243, Ex. (,'h., Crompton, J., (Juannell, Li., 
"Blackburn, J., and (semble) Pollock, C.B , were of opinion that s. 5 of the 
bottmg Act, 1 bod (H> & 17 Viet. c. 119), referred only to tho persons mentioned 
iu s. 4 (ibid), while Hramwkll, b , Mellob, J., and Piugott, b , Expressly 
left this point open, but iu Vo<jt v. Mortimer (1906), 22 T. L. It 763, Joyce, J., 
held that s. <5 of the Bolting Act, 18.73 ( 1(1 & 17 Viet, c 1 lb) applied to a “ person 
using ” the place in question. The earlier case was not cited. It should, 
however, ho borne in mind that the teixn “person using” hud not, when 
Ihgqett v. Cattern, supra, was decided, the limitod meaning now assigned to 
it. t 8 oo note (/>), p. 275, post. 

(s) Ifamjiden v. Walsh (1876), 1 Q. B. T1 189. 

(f) Vital lton v. Hill (1831), 5 0. & P. 147. 

(a) Gaming Act, 1845 (8 & 9 Viet. c. 109), s. 18. 

(b) Varney v. Hickman (1847), 5 0. b. 271 ; Martin v. Hewson (18.75), 10 
Exch. 737; Hampden v. Walsh, supra, higgle v. Ihqgs (1877), 2 Ex. IX 422, 
O. A. ; Trimble v- Hill (1879), 5 App. Cas. 342, P. 0 .; lie Cronmire, Ex quote 
Wand, [1898] 2 Q. b, 383, C. A. There aie, however, two cases ( Wilier v. 
Deakins (1827), 2 0. & P. 618 ; and Goldsmith v. Martin (1842), 4 Man & 0 5) 
in which the owner of the horse which finished first, knowing the horse to bo 
disqualified, failed to recover his own stake. 

M Tho words of the Gaming Act, 184.7 (8 & 9 Viet. c. 109), s 18, “ no suit 
shall be brought to recover any sum of money . . , deposited in the hands of 
any perspn to abide the event,” do not apply to the party’s own stake (Biggie v. 
Ihqgs, supra). Nor is a party’s own stako, when dUijjceited with a stakeholder, 
“ paid ” by him “ under or in respect of” a wager withm the meaning oi the 
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Beot. 8 . only (d) or also illegal (e). But wlieu the stakeholder has paid over the 
Eights of stake in accordance with a subsisting authority, no action can bo 
the Parties brought against him (/'), even though the wager be illegal (<7). If, 
to the however, he pays the winner after the loser has determined his 

Contract, authority to do so, the stakeholder is liable for the amount paid (/;). 

So also if he does not pay strictly in accordance with his mandate, 
which he does not do unless the party to whom he pays has been 
declared the winner in accordance with the conditions of the 
wager (i), and he cannot waive any of the conditions without the 
consent of the parlies (/,-). 

Revocation of 561. An intimation from a party that ho does not intend to 
authority. abide by the wager, a demand for the return of his own stake (/), 
or, it seems, a demand for both stakes on the ground that he is 
the winner, are sufficient to determine the stakeholder’s authority 
to pay the stake of that party to the winner (w), and thereupon 
any money in the hands of the stakeholder ceases to he money 
deposited to abide the event, and becomes money held to the use 
of the depositor, which the stakeholder has no good reason for 
retaining (n); while, apart from express revocation, the stake¬ 
holder’s authority is revoked if for any reason the decision of 
the event in Iho manner agreed upon becomes impossible (o'), 
or if either party dies before the event, or the loser of it after the 
event ( p). 

Gaming Act, 1892 (55 & 5(3 Viet, c 9), for flic word “ paid ” is there uml in its 
primary sense of paid out and out (o\s tt/lmin v. Thomas, [1895] 1 Q. 13. tills; 
Binge v. Ashley and Smith, I fd , [1900] 1 Q. 13. 741, 0. A.). 

(dj Varney v. Jfulman (1847), 5 O. 13. 271. 

(e) Cotton V. Thnrland (179:3), 5 Toini Hop. 405; lion-sou v. JIanci el; (1800), 
8 Terra Rep. 675; A alert v Wahh (1810), >’3 Taunt. 277; Smith v. Bukmuic 
(1812), 4 Taunt. 474; Mat tin v. Iltteson (1855), 10 Excli. 737; Ilustdoiu v. 
Jacks'ai (1828), 8 13. & V. 221. 

(/) Brandon v. Hilbert (1814), 4 Camp. .‘37; Savage \. Mudder (18(37), 30 
L. J. (EX ) 178. 

(y) llowson v. Haneoik, supra. 

\h) Hudson v. Ttrn/l (1833), 1 (T & M. 797. 

(i) Carr v Martinson (1859), 1 E. it IT 45(3 When the terms of the wager 

! provide fhat disputes shall be settled bv named persona, in the case of a 
raise lace, by the stewards, they are not in tho position of arbitrators; their 
decision need not be unanimous, but. if armed at in good faith and intended to 
be final, it is binding {Barr v. Winttrnujham (1859), 1 E. & E. 394; and see 
Benbow v. Jones (1845), 14 M. & W. 193); nor is a slewaid disqualified from acting 
because bo has betted on tho lesult {Jillis v. Hopper (1859), 3 II. & N. 7(JG). 

(7r) Weller v. J leaking (1827), 2 C. & P. 618. 

(l) Aulerl v. Wahh, supra; Bask v. Walsh (1812), 4 Taunt. 290. 
ym) Hastilow v. Jackson, supra. This decision was doubted in Mearinij v. 
Ilelhngs (1845), 14M. & W. 711 ; compare, however, Bate v. Cartwright (1819), 
7 Price, 540; Carr v. Martinson, supra ; aud the obsoivations of CociCBUltN, C. J., 
in Hampden v. Wahh (1870), 1 Q 13. 1). 189. On the other hand, see the 
observations of Denman, O.J., in Catty v. Field (1846), 9 Q. 13. 431, where the 
contract was illegal. 

S Varney v. Hickman, supra, per Maule, J., at p. 282 ; Slra< han v. Universal 
Exchange (No. 2), [1895] 2 Q. 13. 097, 0. A., per Smith, L.J., at p. 705 
eee also Busk v. Walsh, supra. 

(o) Carr v. Martinson, supra; Sadler v. Smith (1869), L. R. 4 Q. B. 214; 
affirmed, L. R. 6 Q. B. 40, Ex. Ch. 

{p) The reasons for tins conclusion are these. The authority of fan agent 
ceases upon the death of his principal. Therefore, if (he loser dies at any time 
before his stake has been paid over, the stakeholder ceases to have authority 
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562. Appropriation of the stake by the stakeholder, when he is 
himself a party to the wager ( q) and the winner of it, is tanta¬ 
mount to payment, after which the stake cannot be recovered from 
him (r). But in such a caso the stakeholder’s authority to appro¬ 
priate the sum in his hands extends only to a sum which has been 
deposited to abide the event, and does not extend to anything 
deposited with him as security for the performance of the wager, 
for where there is a deposit by way of security, the property in it 
does not pass the moment the bet is lost and won. There is 
something olse which must happen, that is, thero being a broach 
of contract, tho damages arising therefrom are not paid (s). 
And securities which are deposited by way of cover are deposited 
as security, and consequently an appropriation by the party with 
whom they are deposited does not prevent their recovery <u). 

563. To this general rule, that an action for money had and 
received does not lie after a deposit lias boon paid over or appro¬ 
priated, thero is an exception (/>). When tho doposit is made in 
respect of a bet upon a horse race or other sport, and is received by 
the owner or occupier of, or, perhaps, by a person using (c) a place 
kept or used as a belting-house, tho deposit may be recovered 
although it has been paid over to or appropriated by the winner. 

8err. 4 .---Agent and Principal. 

Pl'H-Srci’. 1.— Agent's flights against his I'linnpul. 

564. Any promise, oxpress or implied, to pay any person any 
sum of money paid by him under or in respect of any contract or 
agreement by way of gaming or wagering, or to pay any sum of 

to pay it to tho winner. If either party dies before the determination of tho 
event, the bet, by the custom of betting, goes off; toe Manning v. Furrcll 
(1855), 7 I)o G. M & G. oo, V A.; and so liithe suivivor pioves to be the loser, 
the stakeholder would nevertheless bare no authoiity to part with the losei’a 
stake. But if the winner dies after the event and bofoio payment over, nothing 
has oeeuned to deteimmo the stakeholder’s authoiity. 

(<■/) The fact, that he is also a pal tv makes no diffeiewe to his position as a 
stakeholder (/?*■ Cumin ire, Ex- jmite Wand, [189*] 2 Q. JJ. 383, A.; ’Manning 
v. l'nr<r!f (183.;), 7 Do G M. & G. bo, G. A. , and see note ( j>), p “'72, augra). 

(r) Sinn han v. Umccibul Stock E-uhange, (No. 2), [1895] 2 Cl 1) 697, A. 

(.s) Sintrhaii v. Universal Stock Exchange, [1895] 2 (f. B. 329, CJ. A., lit 
Uronmue, Ear parte Waud, supra. 

(a) Thai., arid Universal Stock Erchange v. Strachan, [1896] A.’C. 166. 

( h ) Betting Act, 1833 (16 & 17 Yiot. c. 119), s. 5 ■ “Any money or valuable 
thing received hi/ any such j>erson aforesaid” (for the meaning of thoso words, 
see noto (r), p. 273, ante) “as a deposit ou any bet, or as or for the considoni- 
tion for any such assurance, undertaking, promiso, or agreement as aforesaid, 
shall bo deemed to huvo been received to or for tho use of the person fiom 
whom the same was received, and such money or valuable thing, or the value 
thereof, may be reeoveicd accordingly, with full costs of suit, in any court of 
competent jurisdiction.” This section is not impliedly repealed by the Gaming 
Act, 1892 (03 & 56 Viet, c 9), s. 1 (Lennox v. Stoddart, Davis v. Stoddart, [1902] 
2 K. B. 21, 0. A.); see also 11. v. Moytimer, [1911] 1 K. B. 70, 0. 0. A., where 
the receipt of postal orders was hold to be equivalent to the receipt of money. 

(r) Tho diflieultv arises on tho meaning to be given to the words “ any such 
person aforesaid ” in s» 5 of the Betting Act, 1853 (16 & 17 Yict. c. 119), as to 
which, see note (?•), p 273, ante. As to who are “persons using” a betting- 
house within the statute in quostion, soo p. 295, pent. 
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Sect. 4. 
Agent and 
Principal. 


“ Money 
paid.” 


money by way of commission, fee, reward or otherwise in respect 
of any such contract, or of any services in relation thereto or in 
connection therewith, is null and void, and no action can be 
brought to recover any such sum of money (cl). 

The expression “ money paid ” includes money to be paid, so 
that an agent cannot claim indemnity for sums which he will be 
compelled to pay(e). Nor docs the fact that the person who has 
made tlio payment which he seeks to recover is a stranger to the 
contract under which the sum becamo due, or even, if seems, the 
fact that tho agent is ignorant that the payment he is making is 
in respect of a wager, entitle him to recover the amount from his 
principal (./ >. 

A deposit by a pai ty to a wager with the stakeholder is not money 
“ paid” by lnm so as to be irrecoverable, because the word “paid ” 
is there used in its primary bense of paid out and out (//), but a 
deposit provided and paid by an agent of a party to tho wager into 
the hands of a stakeholder is paid out and out by the agent, and 
cannot, therefore ho recovered either from the principal or the 
stakeholder {It). 


Agent 

accountable 

to pnncipal. 


Stl-Seci'. 2.— J'rineipat'a Rights against his Agent. 

565. While the agent cannot recover sums paid bv him on hia 
principal’s behalf, he remains accountable to his principal for the 
proceeds of bets pioved to have been received by him (i). But, 
even though employed for reward, the agent is not liable to Ins 


y/i inning A(t, 1892 ■ ,V» it 5l> Yu t c 9), s. 1. This Act londerod obsolete 
tlie decisions m JitU'l v. Andntnii MSM), IS U. 11 I >. 779, (A A., mid other similar 
< uses Tlio expression “no actum .Audi bo In ought" makes this enactment 
p.nt of tho It i Jori, so that it. updates upon transactions -which have taken 
place ubioad if put in suit, in FngLtnd (Moults \. Uuen, [ 15)07] 1 X. B. 74G, 
C. A.) ; auil sco ]i 2.Y2, prat • 

(o') I.cit/Y Wot Ion toll (1001), 70 L J (tv B ) 70S 

f t ) Tata n L’tt't, fjso.il 1 (J I!. 41. It shouhl, bowovei, bo noted that 
noitln ]• <>t‘ (he no iuliois of the com t who decided the case had aiydoubtbut 
that the plamtifl in tint know that tho payments ho was making wore for lost 
bets, and so they could the more icailily come to the conclusion not onlv thatthe 
money war, paid “ in inspect of ’’ hots, but also that it was so paid by the agent. 
"Wines, J , however, expressly says that it makes no difference whether tho 
agent know or not (as to which, however, soe observations of Fletcher 
IMori.lON, L J., ill JI i/'t m3 x. Stuart Kim/, [100*] 2 K. Li. GOG, C. A., at p. 715) 
but that the puni ipal might, by lepieseutnig that the sums which he required 
b» agent to pay weie not due in respect, oi bets, be estopped from setting up 
the Act 

\'D O Sail it an v. Thrum*, |1s95] 1 Q, B. (198; Burge v. As'deij and Smith, 
Ltd , [19(10j i a u. 7ii, i\ a: 

') c'mangy Pluumrr , [1807] 1 tj B. G31, 0. A. And see the distinction 
betwedi tins case and O'Sulhmn v. Thomas , supta, drawn by IlOMER, L.J., m 
Bu/'/t v. Ash/a/ otiii Smith, Lid., supia, 

(■) llrrstou v. ihi'bton (1875), 1 lix. ]>. 13 ; Johnson v. Lamia/ (1852), 12 0 B. 
4GiS, Undger v. Savage (1885), 15 Q. B. I), 3G3, 0. A.; I>e Mattos v. Benjamin 
(1894), G3 L. J (u i) ) 248. It is not an uncommon practice for a bookmaker 
to represent himself as an agent, whon he is really taking the bets as a principal. 
In such cases, if sued as an agent for tho proceeds of bets alleged to have been 
wron, he may bo estopped from setting up that he was a principal and bo 
availing himself of the Gaming Act, 1845 (8 & 9 Viet. c. 109); compare Moore 
v. Peachey ( 1891), 7 T. L. B. 748; Pottery. Cvdmnt/ton (1892), 9 T.*L. B. 54, 
*nd Gtimerd y. Wiltshire (1894), 10 T. L. B. 505. Beceipt of the proceeds of a 
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principal for failure to carry out his principal’s instructions. Had 
the bets been made and won, the principal could not have 
recovered from the loser, and no damage is provable (/»■). 

Sect. 5. — Paitncrship. 

566. An agreement to enter into bulling transactions upon a 
joint account, or a partnership in a betting business, is clearly not 
itself a wager. Nor would it appear to be a contract "by way of 
gaming or wagering ’’ (/), and therefore the express promise of each 
of the partners, or that which is to be implied fiom their 
relationship, to account to tho other for the proceeds of the 
business which lie may have recei\od is not void(m), and the 
liability of a partner to account for moneys of the partnership in 
his hands is the same as that of any other agent, lint buicg a 
partner cannot sue his partner for, or claim credit for, sums 
expended by him in paying lost hots, the promise of his partner, 
whether express or implied, to repay him being void (>/), it seoms 
that no real partnership can exist (o). 

Fm ther, when payments have been made by one partner out of 
partneiship funds provided by tho other, that other cannot recover 


bet, howevor, is not proved meiely by ovidenco that the agent accepted u com¬ 
mission to make a hot on a particular event, and that the event has been 
decided favouiubly The proceeds must bo li.iced to tho agent's hands (I‘i itthard 
v. Bought on, Lon/ck if* Co. (1000), 10 T. L. It 077, (’. A); but in the absence 
of any evidorco to tho contiai v, ddivci vof a commission account may establish 
a yrnun facie case (Cutu/i v. M'Orojor (1007), .71 Sol. Jo. 266). 

(. k ) Cohen v. Kit till (18,S9), 112 Q. J{ 1) 080. Since tho Gaming Act, 1802 
(55 A 50 Yicfc. c. 9), the agent’s employment, unless ho is paid in advance, is 
necessarily gratuitous, in which case no action would lie upon that ground. 

(/) There is, however, an expression of judicial opinion to tho contrary in 
So ()erij v. Maiur, [19011 1 1C. 11. 11, IVA per A. Ij, Smittt, M Tt. The facts 
wine as follows: One Vaulin and tho defendant oiiteiod into partnoislup foi the 
purpose of working tho defendant's m stem of betting on hoise laces. Vautm 
found the money lor the venture, not by way of loan to tho defendant, but by 
way of partnership capital, while the defendant, on hi-, side, found the skill. 
"Bets weie made, lost, and paid to the winneis by tho defendant, and t tho whole 
of the ruonov, which had been found by Vautm, was then by exhausted. The 
defendant then gave to Vaulin lus piomissory notes tor one-halt of the 
losses. Vautm’s trustee m bankruptcy sued upon the notes, and tho defendant 
pleaded that, the eonsideiutiou for them was money paid by hun undei or in 
l e-pect of wagers and was therefoio void. Tho court held that.Vautm had, in 
effect, paid the \wnneis by the hand of the defendant, and that as the con¬ 
sideration for the notes was the defendant's promise to refund Ins shaie of 
thoso payments, the consideration was void. But A. L. Smi'ih, M.It., rested his 
■judgment on the ground that, in handing the money to the detendant, Vautm 
made a payment in respect of an agiocmont to bet upon a joint account, which 
agreement was itself by way of wagering, and that such payment, being tho 
consideration for the notes, was a void consideration. It is submitted that in 
view of theearlioi authonties, cited m note {in), infra, to which his Lordship’s 
attention was not called, the reasons given by the other members of tho court 
are preferable ; compare Faikney v. Raj no us (17(17), 4 Burr. 20(39 ; Burn yin v. 
Fellows (1830), 10 B. & 0. 82(1. 

(m) Johnson Lansley (1852), 12 0. B. -109 ; Beestou y. Beeston (1875), 1 Ex. 1). 
13 ; Be Matt os v. Benjamin (1891), (13 L. J. (q. B.) 248. 

(n) Gaming Act, 1892 (55 & 56 Viet. c. 9), s. 1. 

(o) S«e observations of Fletcher Moulton, L.J., in Hyams v Stuart King, 
[1908] 2 Iv. B., 696, 0. A. ; hut compare those of Farwell, L.J., ibid., at 
p. 725, As to partnership generally, see title Partnership 
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Ssct. 5. from the one his share of the payments, for in that ease the pay- 
Partnership. ments, though made to the winners by the hand of the one, are in 
— effect payments by the other, and lie is therefore seeking to recover 
payments made by him in respect of wagers (p). Bo that a partner 
who lias paid more than his share of losses, either directly by pay¬ 
ing the winners out of his own moneys, or indirectly by putting a 
fund at the disposal of his partner for the purpose,, cannot make 
his co-partner repay such excess. 

Account. 567. It therefore seems doubtful whethor an account would be 

ordered ( q ), even where the betting transaction -was not illegal. 
But where the intention of the parties is that the business shall bo 
carried on illegally (r), no account will be ordered (s). The fact 
that one of the parties has carried on the business illegally without 
the knowledge of his co-partner would, of itself, a fiord no defence to 
an action for an account, though questions might arise, upon taking 
the account, as to the allocation of sums in fact earned by illegal 
practices ( 5 ). 

Bkct. C .—Money Lent. 

For gaming. 568. Money or otlior valuable thing knowingly lent for the 
purpose of gaming (f) or of betting upon the sides or hands of those 
who do or shall game at any game, or lent at the time and place 
of play to anyone so gaming or betting, or who shall during such play 
bo play or but, is not recoverable (a). When counters are used the 
money which they represent stands upon the same footing (/.). 

For nthtr 569. On the other hand, money lent, for the purposes of betting 
wsgeis. upon contingencies other than games (<■) is recoverable. 


(/<) Puffery v. Mayer, [1001] 1 K. B. 11, C. A. 

(7) la erne case decided mice the passing of the Gaming Act, 1892 Coo 56 
Viet. c. 0), a, partnership account of a bookmaker's business was oidered to be 
taken. The Gaming Act, 1892 (55 k 50 Viet. c. 9), does not seem to have been 
brought to the attention of the court, winch whs directed to auothoi matter 


[Jhtrailes v. LoulVnraite , [IHOfiJ 1 Gu. 400). It is possible that the decision 
would have been different if the effect of the legislation had been brought under 
notice. See the obseirations of A. Ij Rajjth, M li., in ha (fen/ y. Mayer, supra, and 
of Pauling. J., 111 Thon»<* v. Dry (190S), 24 T. L. U 272 On the other hand, in 
//vows v. Shunt Kinn, [1008] 2 K. B. 096, <_’. A., Eajiwlll, L.J., was not 
prepared to overrule 'Th trait es v. Ooulthwaite, snj>ra. 

(r) As, for instance, the business of a gaining or betting house. 

[<) Anhert v . ; Mare (1801), 2 Bos. & F. 371 ; lie Srott, Ex jiarte lie/l (1813), 1 
1U. -k S. 751 ; 'Thnaifrs v. <\>aHhiraite, snpta. In that case the question arose as 
to the defendant's liability to account fm winnings, alleged to have boon earned 
by illegal practices, but was not decided, Ciutxy, J., saying that there seemed 
to ho no authority upon the point , compare, however, Eharji v. Taylor (1819), 
2 T’h SOI; Alt nibrt'oh y. Hall (1700), 2 Wls. 309, Eaikney v. Rcynous (1767), 4 
Buir. 2009. It is submitted that m tho circumstances the defendant could not 
eot up tho illegality in answer to a claim foi monoy had and received. 

(t) r ihe word “ gaming'’ means placing a game for stakes, even though tho 
b r one of sk.H (/{ V. Ashton (1852), 1 E. & B. 286; Fatten y. Rhymer 
(I®* t f I" v. Taylor (1869), 20 L. T. 483 ; lino v. J/arslon 

(1,818), 3 Q. L. T>. 4,jl ; Dyson y. Mason (1889), 22 Q. B. D. 351). Seem, if there 
is no slake ( ho< 7, irot'tl v <'ooj,er, [1903] 2 Iv, B. 428). 

(") This is brought about, by the conjoint effect of two statutes (Gaming Act, 
1.10 (9 Ann. c. 19), s. 1, and Gaming Act, 1835 (5 & 6 Will. 4, c. 41), as to 
which, see note («), p. 280, posi, , 

(h) St. Crou y. Morris (1885), Gab. & El. 485. 

Iho words of the Gaming Act. 1710 (9 Ann. c. 19), B . l, are gaming or 
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So also loans made to enable the borrower to pay bets, no 
matter upon what events, which he has lost, are recoverable^), 
unless, in the case of gaming contracts, the monoy is lent at the 
time and place of play to a player (<?). 

But although these two classes of loans nro recoverable, yet 
when the money is paid at the request of a party to a wager, 
either to the winner of it (/), or to a stakeholder a*s a deposit to 
abide the event (g), no actiou for its repayment lies against the parly 
at whose request it was paid (//). 

Sect. 7. — Securities. 

570. All notes, bills, bonds, judgments (i), mortgages or other 
securities or conveyances whatever, the wholo or auy part of the 
consideration for which is for money or other valuable thing won 


playing “ at any game whatsoever.” Theso games have been hold to bo tho 
same as those mentioned in stat. (1604), 16 Car. 2, c. 7 (now repealed!, namely, 
cards, dice, tables, tennis, bowles, kittles, shovel-board, cock-lighting, hoise 
races, dog matches, i'oot-iacos, or other pastimes or games whatsoever ( I Shu ton 
v. Pye (1766), 2 Wils. d()9; Apjilcyur/h v. Colley (18-12), 14 M. & W. 728; Hay 
v. A>/l<n<i (1851), 16 Q. 15. 428 , Woolf v. Hamilton, [181)8] 2 Q. B. 8!57, C. A ). 
Cricket is also within the statute [Jeflreys v. Walter (1748), 1 Wils 220 ; 
Hodson v. Ten ill (1888), 1 Cr. & M 707); and foot-races (Hath/ v. Marriott 
(184S), 5 0. 15. 818 ; Lijnall v. Lonyhothom (1756), 2 Wils. 86) ; and dog 
matches include coursing [Daudree v. Hutchinson (1812), 10 M. & W 85). 
On the othor hand, although liorso lacing is a game within the meaning of 
the statute, n bet as to what horse has won a race already run is not a hot 
upon the sides or hands of thoso that do or shall play, but upon the accurucv 
of the nifoimation or opinion of the parties ( Pay/t v. < Jenkins (1811), 1 Q. 1J. 
681); so also a bet. ns to what are the rules of a game is not a hot upon a gamo 
[Pope v. *S7. Lfi/vr (1693), 1 Lilt. -187). 

(</) lie Lister, Hr parte Pyke. (1878), 8 Ch. D 751, 0. A. The money in tins 
case was paid to tho winners of the bets at the lequest of the loser, ami was not 
strictly lent to tho loser, a distinction which was not then, but is now (in view 
of the Gaming Act, 1892 (55 & 56 \ ict c. 9)), of impoitanee. It is submitted, 
however, that the reasoning of the judgment covers money lent. 

(e) Gaining Act, 1710 (9 Ann e. 19), s. 1; see note (n), p. 280, post. 

(/) Tatamv. Reeve, [1898] 1 Q B 44. 

(i/) Carney v. Plimmer, [1897] 1 Q. B 634, C. A. * 

(//) Gaming Act, 1892 (55 & 56 Viet, c 9), s. 1. In relation to wagers the 
distinction between money lent and money paid at request appears to bo this, 
that in the case of n loan the monoy is not paid by the lemlei “under or m respei t 
of” a wager, the lender being unconcerned with its application, whereas in 
the case of a payment by request tho money is allocated *to a particular 
purpose, and the payment is “ in respect of ” a wager. When, however, 
the transaction is strictly a loan, and yet hampeied with a stipulation that 
it shall bo applied in respect of a wager, the tiansaction may peihaps stand 
upon a different footing (compare Hill v Fox (1859), 4 II. & N. 359, Ex. Oh.); 
at any rate, if the nature of the arrangement hetwoen tho louder and borrower 
is such that a payment made by the latter in pursuance of it would in effect bo 
a payment made by the lender, as in Saffery v. Mayer, [1901] 1 3L B. 11, 0. A. 
And where money is paid to the winner of a wager by a third person m pur¬ 
suance of an arrangement between the loser and the third party entered into 
before the event, the money is “lent” within the meaning of the Gaming Act, 
1710 (9 Ann. c. 14), s. 1 [Parker v. Alcock (1831), You. 361); with Iho result 
that securities for repayment of it are deemed to be given for an illegal con¬ 
sideration ; whereas securities for money paid at request, in the absence of such 
an arrangement, are given for no consideration. 

[i) Judgments obtained adversely are not included (Chapman v. Istne ( 1841 ), 
11 Ad. & El. 980, Ex. Oh.). 
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Gaming and Wagering. 


Sect. 7. by gaming or playing at any gamo (A), or by betting on the sides or 
Securities, hands of such as do gamo (/), or fo v repaying any money knowingly 

- lent for such gaming or betting (»/), or lent at the time and place of 

such play to any person so gaming or betting, or who shall during 
eueh play so play or bet, are to be deemed to have been given for 
an illegal consideration (a). 


(/.•) The games hore intended are the same as those enumerated in stafc. 
(1(304), 16 Car. 2, c. 7 (now repealed), namely, c.aids, dice, tables, tennis, bowles, 
kittles, shovel-hoard, cot k-fighting, horse races, dog matches, foot-races, or other 
pastimes or games whatsoever (lUurlon v. /’i/e (1760), 2 Wils. 309 ; A/qilrgarth v. 
Colley (1842), 10 M. & W. 723; lit »#/ v. Agling (18.71), 10 Q. 13. 1). 423 ; Woolf 
v. IlumtUon , [1898] 2 Q. J3. 337, ('. A ; see note (<), pp. 278, 279, ante). The 
result is Unit all games, whether of skill or chance, are within the section ( Su/ei 
v. Jelib (1819), 3 Stark 1 ; and see Bulb v. Ytlverton (1870), L. It. 9 Eq. 471, 
and title Bonds, Vol. III., p. 80) 

(?) Presumably the word “ game ” is here used as including playing for no 
stakes, as otherwise money lost by hotting on those playing simply for recreation, 
or for a pnzo which was not a stake, would not bo an illegal consideration ; com¬ 
pare, however, the words “gaming or playing at any game” which occur 
earlier in the section ; and see It. v. A if ton (18.72), 1 IS. & B. 286, where it was 
held that thero must be stakes to constitute gaming, und Lgrai/l v. Lungbothom 
(1766), 2 Wils. 36. 

(m) Money paid by a third party to the winner of a wager on a game in 
pursuance of an arrangement between the loser and the thud party made befoie 
the decision of the event is “ lent ’’ within the moaning of this section (Parker 
V A Pork (183!), You 361 ; and compare note (/i), p. 279, ante). 

(n) Gaming Act, 1710 (9 Ann. c 19), s. 1 ; Gaming Act, 1836 (6 <S: 6 Will. 4, 
e. 41). Tho Gaming Act, 1710 (9 Ann. o. 19), s. 1, so far as is material, is as 
follows:—“All notes, bills, bonus, judgments, mortgages or othei socunties . . . 
ciiteied into, or executed by any poison when tho whole or any part of the 
cons'delation of such seem ities shall be for any money or other valuable thing 
whatsoever won by gaming or playing at any game whatsoever, or betting on 
the sides or hands of them that do or shall play at any of the said games, or for 
repaying any money knowingly lent for the purpose uf gaming or betting as 
aforesaid, or lent or advanced at the time and place of such play to any poison 
or persons so gaming or betting as aforesaid, or that shall duriug such play so 
play or bet, shall be void to all luteuts and purposes.” 

It will bo obseived that this enactment avoids the securities mentioned, 
without expressly avoiding the consideration for them, and there wero con¬ 
flicting delusions, which it is now immaterial to consider, but which arerefened 
to in Moulis v. Owen, [1907] 1 Iv. B. 746, C. A., upon the question whether the 
actual bets or loans mentioned in the section weie also thereby made void 
transactions These doubts weie set at rest by tho passing of tho Gaming Act, 
1835 (5 & 6 Will. 4, c. 41), by which all securities made void by the statute of 
Anno were to bd deemed to be given for an illegal consideration, and it was laid 
down in Ajiji/egarth v. Caller/ (18-12), 10 M. & W. 723, that it was then impossible 
to imputo to the legislatuio an intontion so absurd as that the consideration 
should be good until some security was given, and then that by the giving of 
that security the consideration should become bad. It is not, therefore, strictly 
speaking, the Gaming Act, 1835 (5 & 6 Will. 4, c. 41), which makes tho 
transactions bad, but that statute supplies the grounds for an inference that the 
statute of Anne was intended to have that effect. If tho Gaming Act, 1835 
(5 & 6 Will. 4, c. 41), had any operation upon the tiansactions themselves, its 
effect would be to make them illegal, so that all gaming contracts and bets 
upon games would be illegal and not void only. This construction was con¬ 
tended for ip He Lister. Ex i>arte Pyhe (1878), 8 Oh. D. 754, 0. A., but the point 
was not decided. It seems clear, however, at any rate having regard to the 
words of the Gaming Act, 1845 (8 & 9 Yict. c. 109), s. 14, that gaming contracts 
are to be considered void only; compare Bead v. Anderson (1884), 13 Q. B. D. 
779, 0. A., where the agent would not have been entitled to an indemnity had 
the contract been illegal, and Thwaitet v. Coulth waite, [1896] 1 Oh. 496, where it 
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571. Securities given for other considerations connected with 
hotting transactions depend for their effect upon the validity of the 
consideration (o). Thus, securities for money lost hy bets which are 
not upon games are given for no consideration, the bet beiim null 
and void, but not illegal ip), while those for money lent for making 
such bets are perfectly good ( q ), though the consideration would be 
deemed to be illegal had the bets been upon sports or pastimes (/•). 
So also, although money paid at the loser’s request is not deemed 
to be an illegal consideration (s), unless paid in pursuance of an 
arrangement made before the determination of the event, the event 
in question being the result of a sport or gamo(M, it is no 
consideration, whatever the event upon which the bet was 
made (w). 

572. The distinction between the consideration being void and 
being illegal is not material between the immediate parties to the 
security, for in neither case can it be recovered upon. But when 
the security is a negotiable instrument, a transferee may success¬ 
fully sue upon it, upon proof tliat he is a bolder in due course (a). 
Where, however, payment of a security such as is deemed to be 
given for an illegal considei afcion has been mado in all or in part to 
any indorsee, holder, or assignee, the money so paid is deemed to 
have been paid for and on account of the person to whom such 
security was originally given, and is deemed to be a debt due and 
owing from such last-mentioned person to the person who has paid 
the money, and is recoverable accordingly (b). 

would have beou unnocessaiy to roly upon Ihe Bolting Act, IS 5 3 (10 A 17 Viet, 
c. 119). 

(«) Tbero is no statutory enactment diroctlv affect mg seem it ms given for con¬ 
siderations other than those mentioned in the Gaming Act, 1710 (!) Ann. e. 1!)), hut 
tho transactions themselves are in some cities made void, e '/., hy the Gaming Act, 
184.7 (8 & 9 Yict. e. 109), s. 18, or tho Gaming Act, 1892 (5.1 & .10 Viet. c. 9). see 
pp. 271, 270, ante ; and, in othor cases, illegal, e </., lottcues, boo p. 801, ]>ost. 

( p ) Gaming Act, 1S15 (8 & 9 Yict. c. 109), s. 18 ; Li/lcy v. Rankin (18801, ,10 
L J. (Q. D.l 248. 

(ij) Gaming Act, 1710 (9 Ann. c. 19), applies onty to spoi<H ancj pastimes. 
No other statute atfccts money lout for hotting ; see p. 279, ante. 

( r) Wee note (»<), p. 280, ante. 

(,<tj Re Litter, Ex parte Pyke (!878), 8 Oh. D. 7.14, C. A.; Atunbiauk v. Hall 
(1700), 2 WiIh. 309 ; and see note (h), p 279, aide. 

( t ) Park' r v. AI cock (1831), You. 301. * 

(«) Gaming Act, 1892 (55 & 50 Yict. <■. 9) 

{a} Bills of Exchange Act, 1882 (45 & 40 Yict. c. 01), ss. 29, 30. Jn^the case 
of lulls, cheques etc given for money won at. gaming etc. at “games” witlim 
the Gaming Act, 1710 (9 Ann. e. 19), a holder for value with notice cannot 
recover (IJay v. Aylmq (1851), 10 Q. B. 423; Woolf v. Hamilton, [1898] 2 Q B. 
337 , 0. A.). But in the case "of bills, cheques etc. m respect of contracts am I Inn 
the' G am ing Act, 1845 (8 & 9 Yict. c. 109), only, a holder for value even Auth 
notice can recover ( Lilhy v. Rankin, Rankin v. I.iUty and Baird (1886), 56 B. J 
(q. b.) 248 ; Fitch v. , I ones (1855), 6 E. & B. 238 ; and see Goodson v Raker 
(1908), 98 L. T. 415 ; Browne v. Bailei / (1908), 24 T. L. It.644 ; Barkworth v. Gant 
(1909)' 26 T. L. E. 165, 0. A.; and title Bills of Exchange, Promissory 
Notes, and Negotiable Instruments, Vol. II., p. 501. 

(b) Gaming Act, 1835 (5 & G Will. 4, c. 41), a. 2; Gilpin v. Clutterbuck 
(1849), 13 L. T. (o. 8.) 71, 159. In Crawley v. White (1898), 78 L. T. 167, an 
acceptor who had paid, sued tho drawer of a hill to recover the sum paid under 
this section, and failed to lecover. The report is, however, of little value 
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Sect. 8. — Transaction* taking place Abroad . 

573. Tlie winner of a wager which was made abroad, even 
though he could recover upon it in the country where it was made, 
cannot do so in this country, either from the loser or from a stake¬ 
holder (c). Nor can one whose cause of action arises abroad, though 
it be good there, recover in this country money he has paid for 
himself or another, under or in respect of a wager, nor any 
commission, fee or reward, for services in connection with any 
wager (d). 

574. Loans made abroad for the purpose of gaming or hotting 
upon games taking place abroad, and there lawful, seem to bo recover¬ 
able in the English courts (<'). 

575. Since any hot, wherever made, is unenforceable in this 
country, it follows that a security given for its performance is given 
without consideration, and cannot be put in suit in this country 
between the immediate parties (/); and this is also the case when 
1 lie consideration for the security is a payment, made in respect of, or 
the promise of a commission for services connected with, a wager (//). 

Eut when the question is whether the consideration is to be 
deemed to be illegal, it is necessary to ascertain how the English 
statutes in that behalf (h) are to he applied. If the intention of the 
parties appears, from the facts of the case, to be that the English 
law shall apply, the consideration will be deemed to be illegal (i); 
and in such a easo the plaintiff cannot better his position by 
suing upon the consideration {/•). lint in the absence of evidence 


lxvauso it dues not appear whether the eonsideiation was a gaining, as distin¬ 
guished lioni a wageimg, contract. Hut, see the (laming Act, 1892 (35 & 06 
Viet, e. 9), a. 1 . 

(r) Gaming Act, IN 13 (S & 9 Viet. c. 109), s. IS. 

(r/) Gaming Act., 1892 (33 & 36 Viht. c. 9), s. 1 . The Gaming Acts of ]H15 
and 1892 arc both part of the lex fori going ad litis ordinal wnem {Moults v. 
Owen, [1907] l Iv. 1> 716, C A ), and aie therefore to ho a]iplied in any suit 
brought iii this country upon any of the transactions aimed at by them. 

(r) The question depends upon whether the Gaming Act, 1710 (9 Ann. c. 19), 
applies to Transactions taking place abioad. Tho balance of authority is in 
favour of the view that it does not, and that such loans aro consequently 
recoverable ; seo note (/), p. 286, post. 

(/) Tho plaintiff would not better his position by exchanging an English 
security, eg, pyemmsory notes, for foreign bills or foieign stamps [Wynne v. 
Callander (1826), 1 Ituss. 29.'!) 

( 0 ) Moults v. (keen, supra. 

(/>) Gaming Act, 1710 (9 Atm c. 19), and Gaming Act, 1835 (5 & 6 Will. 4, 
c. 41). These statutes apply only to bets upon spoits or pastimes, and there¬ 
fore, if the bets are upon any other contingency, this question cannot arise. 

( i) Robinson v. Bland (1760), 1 Wm. Bl. 231, 256 ; Moults v. Owen, supra, where 
the instruments sued upon were payable in England, and tho courts drew the 
inference that the parties intended the English law to apply. See also Browne v. 
Bailey (1908), 21 T. L. It. 644, which is to be supported on the same ground. 

(A) Because the Gaining Act, 1710 (9 Ann. c. 19), which, ex hypothesi, the 
parties have made applicable, avoids the consideration as well as tho security 
(M'Kinnell v. Robinson (1838), 3 M. & W. 434; Amdegarth v. Colley (1842), 10 
M. & W. 723 ; and see note (a), p. 278, and note («), p. 280, ante; Moulis v. 
Owen, supra , per Cozen s-Hahdy, L.J., at p. 756, where it is pointed out that, 
assuming the Gaining Act, 1710 (9 Ann. c, 19), and the Gaming Aot, 1835 
(5 & 6 Will. 4, c. 41), to be of local application only, the strange result follows 
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of such an intention, it seems that the English law would not bo 
applied (t). 

Sect. 9.— Time or Difference Bargains. 

576. Agreements between those who are only ostensibly buyers 
and sellers of stocks and shares to pay or receive the differences 
between their jirices on ono day and their prices on another day are 
contracts by way of gaming and wagering, and tho differences 
cannot be recovered (m), even when there has been a subsequent 
agreement by the loser to apply the amount in a bnmi jble purchase 
of stock; nor, in such a case, has the winner a right to recover 
damages for the loser’s failure to purchase («). 
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577. But since in transactions in stocks and shares the true No waver 
nature of the bargain is sometimes involved in some obscurity, the between 
relations in which the parties sta'ud towards one another must bo 
ascertained. If one wlio is desirous of "speculating” employs a 
broker on the Stock Exchange to buy or sell for linn, their relation 
is that of principal and agent. The broker charges a commission 
for his services, and a rise or fall in tho price of the stocks pur¬ 
chased or sold does not affect him. If such be the true relation 
lie tween the paitios, there is nothing at stake hehveen them, and 
there is no wager (a). And although the broker be employed to 
make wagers and does so, wliilo this will not make the transaction 
between him and bis client a wager, yet the looker will not be 


that a parol contract made abroad may bo valid if there it? no security for tho 
loan, although if there is a soourity by way of negotiable instrument payable m 
England both the debt and the security are bad). 

(?) The authorities in favour of the view that the Gaming Act, 1710 (!) Ann, 
c. 19), and the Gaming Act, 1835 (5 & (i Will. 4, c 41), apply only to transaehims 
taking place m England are Quurntt v. Colston (1842), 1 I'h. 147 ; Kitty v. Kemp 
(1803), 8 L. T. 235; the dissentient judgment of Ecetciieu Moui/ion, L J„ 
in Moults v. Owtu, [1907] 1 X. B. 740, C. A, (in which case tho other mmnbora 
of the court dal not decide this point), and tiaxhy v. Fulton, [1909] 2 X. B. 208, 
O. A. In Robinson v. Blaml (17G0), 1 Wm. B1 2.34, 250, which was an action upon 
a negotiable instrument payable m England, and upon the consideration foi it, 
which was partly money lent for gaming, it was held that while the instrument 
being English was void as a writing, the plaintiff could ieoo\ er tho consideration. 
As, however, it had not then (1700) been decided that the htatuto under which the 
instrument was held void (Gaming Act, 1710 [9 Ann. c. 19)) avoided aXo the 
consideration, the decision does not elucidate this point. On tho othei hand, in 
Moults v. Owen, supra, CoZENS-Hajidy, L.J., at p. 756, suggests nr doubt whether 
the decision in Quarrier v. Colston, supra, would now he folhnvod zn view of the 
principle affirmed in Kaufman v. Oerson, [1904] 1 X. B. 591, O. A., and Rousi/lon 
v. Uottsillon (1880), 14 (’h. D. 351, that contracts will not he enforced m this 
country which conflict with what are deemed in England to be tho essential 
moral and public inteiests. The docision in Quarrier v. Colston, supra, was 
expressly followed by Bn ay, J., in Saxby v. Fulton, supra, in which case, how¬ 
ever, it was not found as a fact that tho money was lent for the purposes of 
gaming, so that opinion expressed upon this question was not necessary to tho 
decision. 

(in) Qrizewood v. Wane (1S51), 11 C. B. 526; Barry v. Croskey (1 s<>1^, 2 
John. & H. 1; and see pp 267, 26S, ante ; see also Cooper v. Neil, [1878] W. N. 
128, O. A., and title Stock Exchange. 

(») Re Cronmtre, Ex parte TTum<?, [1898] 2 Q.. B. 383, C. A. 

(o) Thacker v. Hardy (1878), 4 Q. B. D. 685, 0. A. ; Foryet v. Usttyny, [1895] 
A. 0. $18 P. 0. ; Carlill v. Carbolic Smoke Ball Co., [1892] 2 Q. B. 484; 
affirmed, [1893] 1 Q. B. 266, 0. A. 
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able lo recover from his client losses he may have paid, or com¬ 
mission for his services (p). As long, therefore, as the relation 
between the parties is really only that of broker and client, the 
contract between them cannot be a wager, even although the broker 
may know that the client does not expect to be called upon to settle 
the transaction except by the payment of differences ( q). 

578. It is only when persons stand in the relation of principals 
upon the contract impugned that there can be a wager between 
them. The broker is, by the custom of the Stock Exchange, a 
principal on the contract with tho jobber, and may, while ostensibly 
the agent of his client, he buying or selling to his client (/■) as 
principal; so also the jobber is a principal on the contract with the 
client mado through the broker. In any one of those cases the 
principals may expect that the stock will not be taken up, but that 
the account will he settled by the payment of differences. But 
unless that expectation forms a stipulation in the contract between 
them, there is no wager (s). 

On the other hand, if there be such a stipulation either upon tho 
face of the contract or to ho inferred from it, it is immaterial that 
one party or the other by the express terms of it, or !>}' exercising 
an option, can require delivery of tho stock (/). 

Disregard of theso pi ineiples has led to transactions called time 
or difference bargains being consideiod wagers, because they rosulfc 
only in the payment of diffei ences, and not in the actual delivery of 
stock. These bargains are, in fact, the result of two perfectly 
distinct and perfectly legal transactions, namely, iirst, a bargain to 
buy or sell, and, secondly, a subsequent bargain that the first shall 
not he carried out, end iL is only when the first is entered into upon 
the understanding that it is not to he carried out that an unenforce¬ 
able bargain results (a). 


Part II- Games, Gaming, and Gaming¬ 
houses. 

Sect. 1.— Games and Gaming. 

579. At crumnon law all games, except perhaps cock-fighting (ft), 
are lawful, and now, though certain games are by statute unlawful, 

ip) Gaining Act, 1802 (55 & 56 Viet. o 0 ), h. 1 . 

(?) Thorktr v. Ilanh/ (1S78), 4 Q. 15. U. 685, (J. A.; F»ryct v. Ostiyny, [1895] 
A. ( . . 818 , I’. 0. ; lie Royers, Ex parte Royers (1880), 15 Gh. 1). 207, U. A. 

(r) Compare Re Royns, Er, parte Royers, supra 

(s) (irvxwood v. Wane (1S51), 11 C. 15 026; Thacker \. ITartfi/, sign a ; Eoryet 
v. Ostiyny, supra; Philip v. Bennett <t Co. (1901), 18 T. L. It. 129. Ah between 
broker and client, where tho broker has by tho custom of tho Stock Exchange to 
become personally liable to tlie jobber to tuke or deliver tho stock, the 
probabilities against his making a wagmng contract with Ins client aie strong, 

(J) Universal Stock Exchange v. St 1 urban, [1896] A. O. 166; Re Gieve, ri899l 
1 U B. 794, C. A. 

(") Thacker v. Hardy, supra, per Lind LEY, J., at p. 689. , 

ip) See p. 285, post. 
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all games of mere skill, as distinguished from those of chance, sect. i. 
or those of chance and skill combined (e), are lawful, unless they Games and 
are carried on in a common gaming-house (d). Tho games which Gaming, 
are illegal by statute are lotteries (e), ace of hearts, pharaoh, basset, 
hazard (/), passage, and all games invented or to be invented with 
dice or other device of a like nature (backgammon and other 
games then (y) played with backgammon tables excepted), and 
roulet(/?). 

580. Cock-fighting seems to have been an unlawful game at Cock-fighting, 
common law (?). If so, it would be unlawful irrespective of tho 
place where it is earned on. Keeping any place for lighting or Baiting 
hailing lions, hears, badgers, cocks, bulls, dogs, or other animals is anilIul3 ' 
prohibited within the metropolitan police area, and persons found 
upon the premises without lawful excuse are liable to bo arrested 
and lim'd (/.•). Substantially the same provisions are made of 
geneial application by a later statute (l), which also imposes a 
penalty on poisons who encourage, aid, or assist in the fighting or 

(r) B <)., baccarat (JcnLs v Turpin ( 18X4), If! Q 11. I). 505); cheimn-de-frr 
(Fuirtloinjh v. Wlntnioie (I.Sin), hi L. J. (on ) 3S(H 

(<l) (laming Act, 1815 (8 A. 1) Vk t. c, 109), preamble, ami a. 1 , Jnd.i iv Turpin , 
supra. Pnzes for lawful games ,irn by the (launiig Act, 1S15 (S A 9 Vtct o, 109), 

H. IS, exempted irom its operation, and it seems that games winch, aie olhmwibo 
lawful in ih*> sense that 1 lit' playeis do not mi in penalties by placing Hum, aio 
unlawful cvilhui flio meaning of that section, if they are earned on m a common 
gaming-house, ytat. (l.'» 11-12) 33 lien S, c. 9, s. 8, entitled a Ihll foi tho Mam* 
turning A ltd lei v and I lebarringof Unlawful flumes, while not expressly declai in g 
any game unlawful, imposes penalties on those who keep for gain any common 
house or place of, and upon those who them play at, howling, tennis, and cm tain 
other games of mem skill, together with " dicing, tables, carding . . oi any 
unlawlul new game then invented or thoreallei to bo invented.” Tho Gaming 
Act, l.SJo (8 A- 9 Viet, e 10!)), s. 1, repeals so much of this Act as declines 
games of more skill to bo unlawful, but pmsoives tho penalties on those who 
keep, or game m, common gaming-houses. Tho inference! seems to bo that the 
legislatme, in taking games of mere skill out of tho catogoiy of unlawful 
games, intended all others to fall cvithm it, or at any rato assumed that they 
did. Seo Jinks v. Tmpm, supia, at p. 321 

(e) Stat. (1<!9S) 10 Will .‘J, e. 23, n. 1 ; Gaming Act, 1738 (12 Geo.^2, c 2S), 
preamble and s. 2; Gaming Act, 1739 (13 Geo. 2, e. 19), s. 9; and soo p. 301, 
post. 

( f) Gaining Act, 1738 (12 Goo. 2, c. 28), ss. 2, 3. 

(</) That is, at the time of tho passing of the Gaming Act, 1739 (13 Geo. 2, 

Ck 8 ■ 

’ (A) Gaming Act, 1744 (18 Geo. 2, c 34'. f. 2. 

(?) Due. Abr.,tit. Gaming (A) Tho note is “an information against a person 
for using tho game of rock-lighting may be at common law,” and cites 11. v. 

Bowel (1675), 3 Kel) 465, 510. On inference to these citations the indictment, 
howover, seems to have been for keeping a cock-pit. The couit u took their 
measures by stat. (1541-2) 33 Hen. 8, e. 9,” and lined the defendant accordingly. 

(k) Metropolitan Police Act, 1839 (2 & 3 Viet. c. 47), s. 47. On summary 
conviction tho keeper of a cock-pit is liable to a line not exceeding £o, or 
one month’s imprisonment, and those found therein to a fine of 5s. Keeping a 
cock-pit is also punishable at common law (see note (t), supra), and conviction 
under this Act does not exempt the keeper from being so punished. 

(l) Uiueltv to Animals Act, 1819 (12 & 13 Viet. c. 92), s. 3. On summary 
conviction the “ keeper ” is liable to a fine not exceeding £5 for every day on 
which tho place is kept. Por distribution of penalties, see ibid., s. 21. The 
complaint must be made within one month {ibid., s. 14). See also title Animals, 

Vol. 1, p. 412. 
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baiting (m). It could scarcely be contended, in the face at any rate 
of the later statute, that the practices specified were not unlawful 
in themselves. 

581. Games which do not fall within the above-mentioned 
exceptions are lawful, and among them the following games have 
been expressly declared to be so :—Horse racing (?i), steeple¬ 
chasing (o), foot racing (/>), billiards (a), backgammon (b), games 
played with backgammon tables ( b ), and dominoes (c). 

582. Horse racing, although a lawful game (d), is subject to 
restrictions in the case of races within ten miles of London (c). The 
expression “ horse race ” covers any race in which a horse runs 
either against another horse or against time for a prize or a wager 
and at which more tluin twenty persons are presont (/). Any horse 


(m) The penalty is not exceeding £5 for each offenco (Cruelty to Animals 
Act, 1849 (12 & 13 Yiet. c. 92), s. 3). The offence consists m aiding or assisting 
m the fighting ut a place kept or used for the purpose An isolated instance 
of «uch use is not sufficient evidence of the placo in question being kept or used 
for the purpose within the meaning of the section, and those who assist m the 
lighting on the occasion do not commit the offence [('lark Ilaijuc (1859;, 2 
E & E. 281; Mu) In/ v. (Jrfnthah/lt (18(53), 3 15. & S. 374). 

(//) Kraus v. Pratt (1812), 3 Man. it (Jr. 759 ; and seo note {<!), infra, 

(o) l bid. 

(ji) Batty v. Maniott (1818), 5 (\ 15. 818 

(u) Parsons v. Alexander (18.7,7), ,7 E. & 15 2(i.‘5; and see title Theatres and 
Other Pjaces of Entertainmen r. 

(b) The Gaming Act, 1739 (13 Goo. 2, c. 19), s. 9, making certain games 
illegal, excepts from its opeiation “ backgammon and other games now played 
with backgammon tables ” 

(c) R v. Ashton (18.72), 1 E. & 15. 28G. 

(d) As the emancipation of horse racing was biought about by a tortuous 
course of legislation, and not by any single or diieo.t enactment, it may bo useful 
to point out the steps by which it cijme about. The stilt (1(501) 10 Oar. 2, c. 7, 
piohibitod the loss of more than £100 on credit by playing at, among other 
games, horse racing. The Gaining Act, 1710 ^9 Aim. c. 19), imposed a penalty 
on persons who won more than £10 at a time by plaiing at games which woio 
held to include hoiso racing (Apylegarth v. trolley (1842), 10 M. & W. 723 ; and 
see (toodbnrn v. Marlei / (1741), 2 Stra. 1159). Tho result was, inferentially, to 
make horse races foi stakes greater than £10 illegal, and consequently numbers 
of races took placo for small stakes, which tended, according to the preamble 
to tho Gaming Act, 1739 (13 Goo. 2, c. 19), to Impoverish the breed of 
horses. As a remedy tho Gaming Act, 1739 (10 Q e o. 2, c. 19), prohibited 
races for a less stake than £50. thus, mfeientially again, legalising those for 
that or a greater stako. This Act also contained provisions as to the 
weights which boises were to carry. Tho piovisions as to the weights were 
repealed by the Gaming Act, 1741 (18 Geo. 2, c. 34), which went oil to enact 
that races, ut any weights, for more thun £50 should be lawful as though 
the Gaming Act, 1710 (9 Ann. c 19), had not been passed. Then was passed 
stat. (1810) 3 & 4 Yiet. c. 5, which repealed the Gaming Act, 1739 (13 Geo. 2, 
«. 19), ss. 1—8._ TLib raised the question whether the net result of this 
legislation, in view of tho lopeal of the provisions which had inferentially 
legalised races for more than £50, was to revive the old illegality ci eated by the 
statute of Anne or to remove all restrictions, and in Evans v. Pratt (1842), 3 
Man. & G. 759, it was held that at any rate the express provision of the Gaming 
Act, 1744 (18 Geo. 2, c. 34), aut.hoiising races for more than £50, was lolt 
unaffected. Finally, the provisions of the Gaming Aid, 1710 (9 Ann. c. 19), 
above referred to, were repealed by the Gaming Act, 1845 (.8 & 9 Yiet. o. 109). 

(e) Racecourses Licensing Act, 1879 (42 & 43 Yiet. c. 18) 

(/) Ibid., s. 1. 
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race afc any place within a radius of ten miles of Charing Cross, shot. i. 

unless in a place licensed for the purpose, is prohibited ( g ). But Games and 

the owner, lessee, or occupier of any open or enclosed place can Gaming. 

apply to the justices for a licence (/;)• A penalty is imposed on any 

person who shall take part in any horse race in any unlicensed 

place (i), and it is a misdemeanour to be the owner, or lessee, or in 

possession or occupation of any unlicensed place upon which a 

horse race is held(A'). Persons injured or inconvenienced bv a 

race which contravenes the Act are given the common law remedies 

as for a nuisance against those taking part in the race and the 

owners, lessees, and occupiers of the place w'lioro it is held (/). 

583. Gaming, which is playing a game, whether of skill or naming, 
chance, for stakes (»/), is not in itself an offence, and at common 

law playing in a common gaming-house does not seom to have 
been an offence (»). But gaming at any unlawful games is unlawful 
gaming (o), and those who do so are liable to penalties (}>), whilo 
those who play or game at any games in a common gaming-house 
are also liable to penalties ( 7 ). 

Shot. 2.— damimj-houses. 

Sub-Sect 1. What constitutes a Common Gaininy-hou c. 

584. A common gaming-house is one in which a large number Definition, 
of persons are invited habitually to congregate for tlie purpose of 
gaming (r). 

It is not necessary that the bouse should he open to the public 


( 7 ) Ihmocourses Licensing Act, 1879 (42 & 43 Viet. c. 18), s. 2. 

(/p Ibid., b. 3. 

(/) Ibid., fl. 5. The penalty is a line not exceeding £10, or two months’ 
impiisoumont, on summary eeniidion. 

(/,-) 1 bid., s. 6. The penally is a fine of from £5 to £25, or imprisonment for 
ono to threo months, on indictment. 

(I) 7 bid., s. 7 

(ml It- V. Ashton (1852), 1 Ii. & 1> 280; Fatten v Rhymer (1800), 3 17. & E 1; 
Jhnijord v. Taylor (1809), 20 L. T. 483 ; JScui v. llarAon (1878), 3 Q li. 1). 4 51; 
Jh/wu v. Mason (1889), 22 Q. 11. D. 351 ; Loch wood v. Ooojnr, [19033*2 K. 11. 
428. 

(n) 4 111 . Lom. 171, speaks of gaming as an offence, but compare Hheibon v. 

('olrba< h (1090), 2 Tent. 175. Theie does not seem to be anv lepoited case uf 
an indictment of a player in a common gaming-house at common law. 

(o) That is, witbm the meaning of too Gaming Houses Act, 1854 (17 & 18 
Viet. o. 38), as to which, see p 290, post. 

(p) The peualty imposed by tho respective Acts which create the offences is a 
fine not exceeding £50. Those setting up the gamos in question are liable 
to a fine not exceeding £200 (Gaming Act, 1738 (12 Geo. 2, c. 28), ss. 2, 3 ; 
Gaming Act, 1739(13 Uoo. 2, c. 19), s. 9; Gaming Act, 1744 (18 Goo. 2, c. 34), 
ss. 1, 2). Tho games mentioned in the Gaining Act, 1738 (12 Geo. 2, c. 28), and 
the Gaming Act, 1739 (13 Geo 2 , c. 19), arc by those Acts made lotteries, and 
all pecuniary penalties for offences concerning lotteries aie recoverable onlv at 
the suit of the Attorney-General (Lotteries Act, 1806 (46 Geo. 3, c. 148). s. 59b 

(q) Stat. (1541-2) 33 Hen. 8 , c. 9, ss. 11 , 12 . Proceedings must be taken within 
one year from the offence (t bid., s. 12). Tho penalty is a fine of Os. 8 c/., 
and offenders, without further evidence of “ haunting, resorting or playing ” 
within the meaning of the statute than that they were found in the gaming¬ 
house, are liable to be bound over ( Murphy v. Arrow, [1897] 2 Q. B. 627). 

(»■) Jenlcn v. Turpin (1881), 13 Q,. B. X). 605, per Hawkins, J. 
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Seot. 2 . in general. What is aimed at is a common gaming-house. It may 
Gaming- be common to all who choose to go there or only to the members of 

bouses. a particular class, so that a club may be a common gaming¬ 

house^). Since the offence is based upon an injury to the public 
morals, it would seem to follow that any house kept so as to 
occasion such an injury will be a common gaming-house, oven 
though the number of persons who frequent it is not large (f). 
Whether it does or does not occasion such an injury must be 
a question of fact, and the number of porsons who use it, 
and the extent to which they game there, are elements to be 
considered (?/). 

Evidence. 585. In default of other evidence proving a house to be a 
common gaming-house, it is sufficient to prove that such house is 
kept or used for playing at any unlawful games (v), and that a bank 
is kept there by one or more of the players, or that the chances of 
the game are not alike favourable to all the players, including 
among the players the banker or person against whom the others 
play (a-). That constables engaged in searching the premises are 
obstructed in their search also affords such pnmti fane evidence (y). 
Those who give evidence are immune from prosecution (z). 

Although playing for stakes is that which constitutes gaming («), 
it is not necessary, on an indictment for gaming or permitting 
gaining in a common gaming-house, or for certain other offences 
connected with gaming-houses, to prove that money was played 
for (/')■ Proof of certain facts, such as that instruments of gaming 

(s) Jrnka v. Turpin (188 i\ 1,‘J Q. Jj. D. 505. And though kept for the double 
pui pose of un oidinan social club and a gaming-house, it is none the loss a 
gsumng-houHO. See title Huiis, Vol. IV., p. 405. 

(t) The houso may he a mnsaiwu because it brings together largo numbeis of 
diMirdoily poisons, which cannot ]»ut bo inconvenient to the neighbourhood 
(2 Hawk r. C. ('ll. 32, s. 4, sub-a. 6 (sth ed., p 603)); but, it is also a 
nuisance jici sc (ilnd, sub-a. 7); and see Li. v. line and Widton (I860), L. It l 
(’ V I, 1 . 21. 

(u) A. v. Rvnur (1S23), 2 I)ow A By. (k. B ) 431; It. v. Taylor (1821), 3 
15 &(’. ,502; ./< nl,s v. Tnrjun, sujira, and see title NUISANCE. 

(e) Seep 285, anir. The expression “ unlawful games ” also occurs in the 
Gaming Houses Act, 1351 (t7 A 18 Viet. c. 38), s. 4, and its meaning is 
considered p. 200, ]aul 

(t) The operation ot an automatic machine which by ooinpiessing and icloas- 
ing a spring, .pi ok . b d ponnies put in it into one or other of seven compart¬ 
ments, the penn\ being lofnmed if it landed in one of two, the operator being 
only entitled to a prize if the penny landed in tlio centre compartment, was 
belli to bo such a game, inasmuch as the propnetoi of it backed his chances 
against tho pbvein and the chances were in his favour. The use of this 
m-iohine m a bhop was evidence of the shop being kept as a common gaming¬ 
house, and the proprietor was convicted accordingly ( Fitblim / v. Turner [1003] 
1 1\ V>. 867 , Thompson v. (1004), 00 L. T. 049 ; Robots v. Ham son fl««i‘0 

101 L. T. 540). ' " 

(: y) Gaming Houses Ai t, 1854 (17 & 18 Viet. c. 38), s. 2. As to the offence of 
obstructing the seal oh, see p. 201, past. 

00 Gaming Act, 1815 (8 & 9 Viet. c. 109), s. 9, Gaming Houses Act 1854 
(17 & 18 Viet c. 33), ss. 5, 6. 

(°) ^- ( 1!sr, “)> 1 D & B. 286; and compnr e Lockwood v. Cooper, 

11903] 2 -k. L. 428, wheie the players competed for prizes provided by non- 
pln vers, and the transaction was held not to be gaming; seep 267 Ante 

(M Gaming Act, 1815 (8 A- 9 Viet. c. 109), s. 5. But play for money must be 
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or the means of concealing them were found upon the premises, 
affords presumptive evidence that the house is a common gaming¬ 
house (c). 

Sub-Sect. 2 . —Offences couneded with Oamuvj-ltovs/s (d). 

586. Any person, being the owner, occupier, or having the use 
of any house, room, or place (e), who opens, ln eps, or uses the 
same for the purpose of unlawful gaming, or any person who, 
being the owner or occupier of any house or room, knowingly 
and wilfully permits the same to be opened, kept, or used by any 
other person for the purpose aforesaid, and any person having 
the care or management of or in any way assisting in con¬ 
ducting the business of any house, room, or jilaee, opened, ke|ifc, 
or used for the purpose aforesaid, and any person who advancos 
or furnishes any money for the purpose of gaming with persons 
frequenting such house, room, or place, may he convicted and lined 
or imprisoned (/). 

587. The first offence, therefore, is the keeping or using any 
place for the purpose of unlawful gaming. An isolated instance of 
gaming at an unlawful game upon premises is not sufficient evidence 
of the premises being kept and used for the purpose (;/). Any 
person wlio appears or behaves himself as the master or as one 
having tho caro or management of such a place is deemed to he the 
keeper thereof (/i). Tho ollenee of keeping or using a gaming¬ 
house can only be committed bv one who is the owner, occupier, or 
person having the use of it, which means one who lias the use, as 
a licensee to carry on the business, and does not include a person 
who uses the place in tho sense of merely going in to avail himself 

proved whole tlie offence charged is that of permitting gaming upon licensed 
premises (Lockwood v. Coop/r, [1903] 2 K. 428). 

(c) Gaming Act, 1815 (8 & 9 Yict. o. 109), s. 8; Gaming Houses Act, 1854 
(17 & 18 Yict. 0 . 38), s. 2. 

(d) Soe also title Criminal Law and Procedure, Yol IX., p. 515. 

(r) Similar words are to be found 111 tho Letting Act, 1858(10 & 17 Viet. 
0 . 119), 8. 1; and the cases upon the meaning of a “place ” wiil he .found ut 
p. 295, post. As to gaming in clubs, &oe title Clubs, Vol. IY , p 435. 

(/) Gaming Houses Act, 1851 (17 & IS Yict. c. 38), s. 4 Tho penalty on 
pummaiy conviction is a hno not exceeding JL'500, or twoh e months’ imprisonment 
with or without hard labour. An appeal lies to quarter sessions (ibid , s. 10). As 
to application of the penalty, see ibid., r. 8 , and I Vrtnj v. EUia (1858>, 5 Jur. (N. s.) 
024, and as to application in quarter sessions boroughs, see Municipal Corpoia- 
tions Act, 1882 (45 & 46 Viet. e. 50), s. 221. With ono exception, that of playing 
or gaming m a common gaming-house, all offences connected with gaming¬ 
houses which are dealt with by earlier statutes are covered by this statute. The 
earlier statutes, though not repealed, are therefore not refoned to m detail. 
They are stat. (1541-2) 33 Hen. 8, c. 9, ss. 11, 12, as amended by the Gaming 
Act, 1845 (8 & 9 Viet. c. 109), s. 1 (for the effect of the amendment, see Jenka v. 
Turpin (1884), 13 Q. 11. D. 505, and pp. 281 et setj., ante, imposing penalties on 
keepers and frequenters of gaming-houses; Gaming Act, 1738 (12 Geo. 2, c. 28), 
s. 2; Gaming Act, 1739 (13 Geo. 2, c. 19), s. 9; and Gaming Act, 1744 (18 
Geo. 2, c. 34), s. 1, which impose penalties upon the maintained of the games 
therein mentioned; the last-mentioned statute also makes it an offence to 
permit play at the garneB mentioned in it. 

fa) R. v. Davies, [1897] 2 Q, B. 199, 0. 0. B.; compare Jayes v. Harris (1908), 
99 L. T.*56; and see title Intoxicating Liquors. 

(ft) Hisordoily Houses Act, 1751 (25 Geo. 2, c. 36), s. 8. 
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houses. 
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Managing the 
business. 


of the business which happens to be carried on there (i). Therefore 
the* players cannot be convicted under this section (j). 

588. The house must be kept for the purpose of “ unlawful 
gaming.” There is no statement in the Act (k) itself as to what is 
intended by this expression, but it seems that keeping a house for 
unlawful gaming means keeping it for gaming at games unlawful 
ill themselves or as a common gaming-house (l). 

589. The next oiTenco is that of permitting a house to be kept 
or used by a liccnseo as a common gaming-house, and can be com¬ 
mitted only by the owner or occupier, the person having the use of 
it as a licensee to carry on the business not being mentioned (m). 

590. The third offence is that of managing, or assisting in 
conducting the business of, a gaming-house. The committee of a 
gambling club, baling tiie usual powers of club committees over 
the admission of mem hers, and o*f making rules for tho conduct of 
the club, assist m the management of it (a), while those who merely 
play do not (n). 


(h Jail.a v. Tmpin (1S8l\ IS Q 11 1). 505, )<r A. K Smith. J. Presumably 
tho woid *' use ” is employ oil in this sumo sense lluougbout tlio sootum Per 
tho meaning of similar wands contained in the Bolting Act, 1853 (10 & 17 Viet. 

o. 119), see p. 29.'), pod. 

( i) Jen/s v. Turpin, mpiu. 

(/.•) Gaming IFou'-cs Aol, 1 sfi 1 (17 & IS Virt c OS). 

(I) See. len/sv. Turpin, supra. Tin* hi ops by which this Jesuit is reached appear 
to ho those : (laming at unlawful games is itself unlawful. Games may he 
unlawful oithcr in themselves or hy icaton lliul, though lawful in themselves, 
1)n’v mo being played in a common gaming-house. U tuning at ganicH unlawful 
in themselves is cl*>arly unlawful gaming within iho section, hut in oidcr to say 
that gaming at other games is unlawful ono must fitst ascertain that they are 
homg plaiod m a common gaming-homo, Having done so, tho gaming is found 
to bo unlawful. ]f thosoitmn bad imposed penalties upon persons who unlaw¬ 
fully kept ti house etc. loi the pmpo'-cs of gaming, tho necessity for this some¬ 
what circuitous lino of reasoning would have been avoided, and it is submit led 
that that is tho real intention of tho section. A. L. SMITH, J., was,however, of 
opinion u-ouipniohis ludgment in Jen/,a v Turpin , supra, with thutof Uawicins, 
.1 ) that, in addition to tho reasons given ubo\<>, gaining was also unlawful if 
excessive stakes woio played ior. Hawkins, J., was of opinion (i bid., at pp. 
622, 62*1) that, since the lopoal of tlio statutory provisions expressly directed 
against excessive earning (in tho stat. (1601) 10 Gar. 2, e. 7 ; tho Gaming Act, 
1710 (9 Ann. c 19); and tho Gaming Act, 174-1 (18 Goo. 2, e. 34) Y it was no 
longer an offence, notwithstanding the opinion of Abbott, O.J. (alteiwards 
Loid Thnthkoen), in 1L v. A’< , 1cr (1823), 2 flow*. <X r fly. (K. B.) 431, expressed 
before the partial lepeal of the Gaming Act, 1710 (9 Anil. e. 19). So far as the 
section under discussion is concerned, tho question seems to be of little importance, 
because if the illegality of the gaining in a particular case lios only in its excess, it 
would ho difficult if not impossible, to prove that such illegality was the purpose 
fm which the house was kept. It is suggested that the practical relation of ex¬ 
cessive gaming to this section is that the excess affords evidence of a nuisance at 
common law; see observations of Hawkins, J., in Jenin v. Turpin , supra, at 

p, 526. 

(«0 Compare tho Belting Act, 1853 (10 & 17 Yict. c. 119), ss. 1, 3, and the 
cases decided upon its construction cited at pp. 295, 290, past; and the Cruelty 
to Animals Act, 1849 (12 & 13 Viet. c. 92); see note (?//), p. 286, ante, and cases 
thoro cited. 

(n) Jcnks v. Turpin, supra. 

(o) Hid. ; compare, however, Derby v. Bloomfield (1904), 68 J. P. 391, where 
one who bought a bank at an unlawful game was convicted of assisting in’ the 
management. 
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Irrespective of the foregoing provisions, for a licensed person to Seot - 2. 
suffer any gaming or any unlawful game to be carried on on his Gaming- 
premises is an offence (p); and money lent by him for the purpose h ouse s, 
cannot be recovered (a). To constitute the offence of “ suffering ” Licensed 
gaming there must be actual knowledge or connivance on the part of houses, 
the licensee or on the part of a servant in charge of the premises { b ). 

But suffering bets to be made on the liceused premises is not within 
the prohibition ( c). 

Sub-Sect, 3 .—Search Hu? rants . 

591. Justices, on the sworn testimony of an informer that he lias Search 
reason to suspect that a place is used as a common gaming-house, warrant*, 
or in the metropolis ( d ) the Commissioners of 1'ulice, on the report 
in writing of a superintendent of the Metropolitan Police to a 
similar effect, have power to issije a warrant or order authorising 
constables to search the suspected place and an eat po; sons found 
therein (c). The order of the Commissioners may also authorise 
the seizure of instruments of gaming ( f), and money and sec tin lies 
found on the premises. Those who obstruct the search commit an 
offence (y). 


Part III.—Betting and Betting-houses. 

Sect. 1.— Offences connected mill Jl, limit. 

592. Every person playing or hotting by way of gaming or Reding in a 
wagering in any street, road, highway, or other open and public i ,uljhc P uce * 
place, or in any open place to which the public have or are per¬ 
mitted to have access, at or with any table or instrument of gaming, 
or any coin, card, token, or other article used as an instrument or 
means of such gaming or wagering, r*t any game or pretended game 
of chance ( h), is punishable as a rogue and vagabond, or by lino (?.). 

(/)) Licensing (Consolidation) Act, 1U10 (10 Edw. 7 A i G. u 5, r. 21), a. 70; 

UlllI at'O titlo INTOXIOATIMI LlOUOltP. 

(«) Foot v. Baker (18 IS), 5 Mail. & G. 335. 

(b) Bosley v. Paries (IfSio), 1 Q. 11.1). 84 ; Somerset v. Tltni (188J), 12Q. 11 D. 

360; Jtedyate v. Haynes (1876), 1 Q. B. I). 89; Bond v. Frans (1888), 21 
Q. B. D. 249. 

(r) Keep v. Storms (1909), 100 L. T. 491. 

(d) As to tho practice in tho city of London, see title Metkovoijs. 

(i) Gaining Acl, 1843 (S & 9 Yict. c. 109), as. 3, 6, 7. Poisons found theioin, 
without full her evidence that they were “ haunting, reselling, or playing ” 
within tho meaning of slat. (1511-2) 33 Hen. 8, c. 9, s. 14, inuv bo bound o\or 
“ no more to play, haunt or exeieiso from thcucofoitli ” in any gaming-lioiiso 
(Murphy V. Arrow, [1897] 2 U B. 527). As to tho meaning of “ found therein,” 
seo Baris v. Sly (1910), 26 T. L. 11. 460. 

(/“) It seems that betting blips and books aio not insliumenlrt of gaming 
within tho meaning of tins station (It. v. Wdlcocl: (1889), 54 J. P. 9, and set) tho 
n port of a prosecution at l’>nw Street Police Court (1899), 63 J. P. 38, and 
compare Letter v. Quested (19ol), 85 L. T. 487). 

(^Gaining Houses Act, 1854 (17 A IS Viet. c. 38), s. 1. Tho penalty on 
summary conviction is not oxceeding £100, or six months’ imprisonment, with 
or without hard labour. Eor the application of penalties, see ibid., s. 8. 

(h) It,must bo alleged and proved that tho gaining was at a game or pie- 
tended game of chance (liidyeway v. Farndaie, [1892] 2 Q. B. 309). 

(t) Vugiaut Act Amendment Act, 1873 (36 & 37 Viet. c. 38 ), s. 3. The 
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uf gaming. 


Hi King in 
libraries ele. 
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A railway carriage, while used and travelling upon the hue for 
the conveyance of passengers, is such a public place ( k ); but not 
it the carriage is not being so used (/). In the case of a highway 
it is sufficient to allege the offence to have taken place upon the 
highway without alleging that a vehicle in which it took place was 
a public vehicle (???) ; and private property to which tho public 
are in the habit of resorting, although not as of right, is a public 
place (??)• 

593. Neither money passing as a deposit on a bet (oj nor betting 
slips accompanying it are “ used as instruments or means of 
gaming” (p). But a machine operated by persons desirous of 
betting, which records the amount staked on each particular horse 
iu a race, and tho total of all bets made, in order that such total, 
less a percentage, may bo distributed among those who had betted 
upon the winning horse, is such an instrument. Further, inasmuch 
as the sum received by any winner is dependent upon the number 
who share with him and upon the number of bettors who have 
proved unsuccessful, tho game is a game of chanco (?/). 

594. Betting in public binaries (?) and certain other public 
institutions (s) to the annoyance or disturbance of any person using 
them is also punishable. 

595. Persons frequenting (/) or loitering in streets or public 
places on behalf either of themselves or of any other person, for 
the pm pose of bookmaking, or betting, or wageiing. or agreeing Io 
bet or wager (a), or paying, or receiving, or settling bets, are liable 

offender is liable to be committed, .io a jogim ,iml vagabond, before tho justice 
t'oi not exceeding fouitoen days with haul labour, or by two justices for not 
exceeding thioo calendar months, with hard labour, and to forfeiture of tho 
im-tniments of gaming (Vagrancy Act, 1821 (a Geo 4, e. 83), s. 4, as modihed 
by tho Bummaiy Junsdiction Act,*1879 (43 & 43 Yict. o. 49), s. 20), or to a 
fine not exceeding £28. But he is also liable under the Vagrant Act Amend¬ 
ment Act, 1873 (3d & 87 Ymt. e. 38), a 3, to a fine not exceeding 40s. for a first 
offence and not exceeding £8 for subsequent offences. As to highways and 
stieofs generally, see title IIiguvvays, .Streets, and Bkidges. 

(/.■) iufln/rish v. Archer (1882), 10 U. B. D. A 1. 

(/) Re Freestone (1850), 1 IT. & N. 93. 

[in) Ex varle Grant (1887), o VV. It. 2S9. Tho question arose under the 
Vagrancy Act, 1824 (3 Geo. 4, c. 38), 6. 3, which, so lai as is mutenal, is in tho 
same terms. 

(«) Turnbull v. Ajijihtun (1881), 48 J. P. 4(19. 

(u) lliret v. Mtlesbury (1870), L. It 0 Q. B. 130. 

(]>) Lester v. Quested (1901), 88 L. T. 487. 

(?) JoUett v., Thomas (1871), L. It. G Q B. 811. The machine is known as a 
‘pari mutual, and is m common use on racecoiuves in France and some of 
tho British Colonies. 

(r) Libraries Offences Act, 1898 (61 & G2 Viet. o. S3), a. 2. Penalty, on 
■ummaiy conviction, a fine not exceeding 40s. 

W Public Libranus Act, 1901 (1 Edw. 7,c. 19), s. 4. 

y). construing a local bye-law which prohibited persons from frequenting a 
public place lor the purpose of betting, it was hold that being in the place m 
yU^ « R ( 1909 ) iloo'j ' e ^ Cut P UT P 0rie constituted frequenting (Airton 

(a) frequenting a stioec for the purpose of doing that which is a substantial 
Btop ni any of the transactions named is sufficient to constitute the offence, 
i bus, distributing handbills to tho public, containing the terms on which another 
olloi- to bot, is within the statute (Dunning v. Swetman, [1909] 1 K. B. 774). 
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to punishment (6), and when it is proved that an\ person while Sect, i, 

committing the offence had any betting transaction ‘with a person Offences 

under the age of sixteen years a severer punishment is imposed (c). connected 

The word “ streot ” includes any highway and any public bridge, 
road, lane, footway, square, court, alloy, or passage, whether a Betting, 
thoroughfare or not; and the words “jmblic place” include any «street"” 
public park, garden, or sea beach, and any unineloscd ground to « Publlo ’ 
which the public for the time boing have unrestricted access, and place.” 
also includes every inclosed place (not being a public park or 
garden) to which the public have a restricted right of access, 
whether on payment or otherwise, if at or near every public 
entrance there is conspicuously exhibited by the owners or persons 
having the control of the place a notice prohibiting belting 
therein (d), but do not extend to any ground, used for the purpose 
of a racecourse for racing with horses, or adjacent thereto, on the 
days on which races take place {<•). 

Betting in streets and public places may also be prohibited by Prohibition 
bye-law’s made in that behalf by local authorities, and such bye- by bye-law. 
laws are valid (_/). 

In the metropolis, three or more persons assembled together for Metropolitan 
the purpose of betting in any street are deemed to bo obstructing stmeti 
it, and can be dealt with accordingly (*/). 

596. Sending circulars to infants inviting them to bet with any Sending 
person, or to apply for information to any person as to any wager or betting 
as to any contingency upon which betting commonly takes place, is infants 
a misdemeanour. The onus of proving that the circular was sent 
without his knowledge is put upon the person indicated in Iho 
circular as offering to bet or give information, and jn und facie.\ 

{}>) Street Batting Act, 1906 (IS Edw. 7, e. 4Si), s. 1 (1). Penalty for a first 
offence, a fine not exceeding £10, iceovor&l^e summaiily; for a second offence, 
a fine not exceeding £20, recoverable summarily ; for a thiol or subsequent 
offence, on indictment, a lino not exceeding £60, or imprisonment, with or 
without hard labour, for a teim not exceeding six months without the option 
of a fine, or on summary conviction a fine not exceeding £30, or imprisonment, 
with or without hard labour, for a teim not exceeding tlueo mouths* without 
the option of a fine. For an offence to ho a second offence, the fust offence 
must have been under this Act (fit v. Stone, Ex parte Scion (1908), 99 L. T. 88). 

See also t'tle Criminal Law and I'iioceuvre, Yol IX., p .751. 

(c) Stioot Betting Act, 1906 (6 Edw. 7, c. *13), s. 1 (1) (c). The penalty is as 
for a third offence, see note (5), supra. 

{J) Street Betting Act, 1908 (6 Edw. 7, c. 43), s. 1 (4) It has been held in 
Scotland that it is linmateiial that the right of access is restricted or, semb/e, 
uon-existout, if access in fact is unrestricted (lireshn v. Thomson, [1910 j 
S 0. (J ) 5). As to the meaning of “ public place,” compaio Woods v. Lindsay 
(1910), 47 Sc. L. B. 774. The expressions “street” and “public place” aio 
alternative, and a person cannot be convicted generally upon an information for 
loitering in a “ street ” or “ public place ” {Lang v. Walker (1909), 47 Sc. L. It. 

162); compare Queen v. Wilson, [1910] S. 0. (J.) 62; aud see Val/ance v. 

Campbell, [1909] S. 0. (J.) 9; Hasson v. Neilson, [1908] S. 0. (J.) 67. 

(<) Streot Betting Act, 1906 (6 Edw. 7, c. 43), s. 2. As to when ground is 
used for the purpose of a racecourse, see Stead v. Aykroyd, [1911] 1 Iv. B. 57; 
and title TnBATB.ES and Other Places of Entertainment. 

(/) Burnett v. Berry, [lh96] 1 Q. B. 641; White v. Morley, [1699J 2 Cl. B. 

34 ; Jones v. Walters (1898), 78 L. T. 167. As to bye-laws of local authorities, 
see title Local Government. 

( : g ) Metropolitan Streets Act, 1867 (30 & 31 Viet. e. 131), s. 23. The penalty 
is a fine not exceeding £5, recoverable as provided in s. 27 {ibid.). 
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Sect. 1. 
Offences 
connected 
with 
Betting. 

Prohibition 
against 
opening or 
keeping a 
place used lor 
betting. 


Penalties. 


evidence that he knew the recipient to be a minor is afforded by 
the circular being addressed to a university ( h) or other place of 
education (i). 

Sect. 2.— IieUimj-lwuses. 

597. No house, office, loom, or other place (,/) may be opened, 
kept, or used for the purpose of the owner, occupier, or keeper 
thereof, or any person using the same, or any person procured or 
employed by or acting for or on bell all’ of such owner, occupier, or 
keeper, or person using the same, or of any person having the care 
or management or in any manner conducting the business thereof, 
betting with persons resorting thereto ; or for the purpose of any 
money or valuable thing being received by or on behalf of such 
owner, occupier, keeper, or person as aforesaid as or for the 
consideration for any assurance, ( undertaking, promise or agree¬ 
ment, expiess or implied, to pay or give thereafter any money or 
valuable thing on any event or contingency oE or relating to any 
horse race, or other race, fight, game, sport, or exercise, or as or for 
the consideration for securing the paving or giving by some other 
person of any money or valuable thing on any such event or 
contingency as aforesaid, and every house, office, room, or other 
place opened, kept, or used for the purposes aforesaid, or any of 
them, is a common nuisance and conti arv to law (/.). 

Plata •s so kept or used, which may for the sake of brevity be 
described as betting-houses, are declared to be common gaming¬ 
houses (/). 

598. A penalty (wi) is imposed upon the owner or occupier or 
person using abetting-house, and upon the owner or occupier who 

(/i) "Wlicrcthe address used is one which nun iu may not Tin w illim (lie unn-ei - 
tity, t.y , the addiessoL licensed lodgin'v, them is no piosumpl no e\ ulenue tint 
1 he person charged know tho addressee to lie .in inI'ant, unlesslln-ie iipi oof that lie 
knew the addiessto Ijo wil lun the nmv'ifiity i 1/i/aie v Stmlit, [1910] 2 X 15 Us). 

(i) Betting mid Loans (Infants) At, 1892 (of) A 50 Viet c 4); see also title 
Giuminai, Law and Pkocjoiuke, Yol IX., p 552. Ah to minors, geneiully, see 
title INFANTS AND CjJII/DlirN. 

( j) As to wluit constitutes a “ phiee,” see p 295, pod. 

(/.) Betting Act., 185 5 (l(i & 17 A'ict c. 11!'), s 1. Nee v. Mortimer , [1911] 
1 Iv. B 70, 0 0. A., for the evidence of user that will sullice to support a 
conviction. In this case postal orrieis were deeim d to he money or valuable 
tilings. Places contravening the Betting Ait, 1853 (1G A 17 Viet. c. 119), ,s. I, 
an> by s. 2 {ibid.) deemed to he common gaming-houses within tho meaning of 
the (taming Act, 1815 (8 & 9 Viet, o 109). The Betting Act, 1855 (1G & 17 Yiet. 
c. 119), as. 11, 12, contains provisions as to ihe issue and execution of search 
warrants similar to those in the Gaming Act, 1815 (8 & 9 Viet. c. 109) (as to 
which see p. 291, ante). The warrants nndei this Act may authorise the seizure 
ol race cards and all other documents relating to racing or betting, but not 
money tound on the ]>i onuses, and if money is taken it can bo recovered (Gordon 
v. Metropolitan J’„!„r < hot Com missiomr, [1910] 2 K. B. 1080, 0. A.). All 
penalties under Lins A et me summarily eufoi eeuble, and a right of appeal is pro- 
tided under both Acts ; sou also titlo Giiiminal Law and Pkoi edukr, Yol. IX., 
pn. 518—550. As to hotting in clubs, see titlo Oi.uns, Yol. IY., p. •135. 

(1) The Betting Act, 185.5 (16 & 17 Yict. c. 119), s. 2, makes betting-houses 
subject to the provision-, of tho Gaming Act, 1815 (8 & 9 Yict. c. 109). For 
gaming-houses, see p. 2S7, ante. 

t 1 ") A penalty of not exceeding £100, or six months’ imprisonment, with or 
without hard labour (Betting Act, 1858 (16 & 17 Viet. c. 119), s 3), is imposed 
on tin owner, occupier c ; c., atid a penalty of not exceeding £50, oi three months’ 
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knowingly permits the use of it as a betting-house, ami also upon Sect. 2. 
the person having tho care or management of or in any way Betting- 
assisting in conducting the unlawful business cariied on there (v), houses, 
or receiving deposits upon bets (0). - 

599. The “ placo and the “use” to which it is put are The “place" 
conceptions very closely connected, for the localisation of tho and “use” 
business of betting underlies thorn both. Once it is established lntcn(lcd - 
that a business of betting is carried on, if then it is found that the 
business is localised so that people may fairly he said to resort to 

the place where it is carried oti, the place is sufficiently defined (p). 

And as tho “ localisation ” is brought about by tho kind of use to 
which the place is put, its presence is a question of fact (7). 

600. But the use is not of the kind prohibited unless it imports «ubo’ must 
some measure of possession or control, for the “ person using ” is one import 
who, although the designations “owner,” “ occupier,” or “ keeper” Jj^ntroi 
do not apply to him, is nevertheless some other person who is ° r con r °' 
analogous to, and is of the same genus as, the owner, occupier, or 

keeper, and who bets or is willing to bet with persons who resort to 
his “place.” He is, therefore, also a different person from those 
who merely resoit to the place (/•), so that members of a club who 

jmpnsouinont, with or without hard labour, is imposed on ono who lookoa 
deposits. One-half of any pecumaiy penally adpidgcd to ho paid unde r tho 
Act is payable to an infoimei (Betting Act, 1853 (1G & 17 Viet, c 110), s 9), 
but tho mo gist into has a discretion to depiive him of his share (IJnuLe. v. 

Mmkenzw. (No. 0), [1902] 2 Jv. Ji. 234). 

(?<) Bulling Act, 1853 (10 & 17 Yict. c. 119), s. 3. The wonl “unlawful" does 
not appom m tlio section, but tho manager cannot ho convicted, oven though the 
place of which ho is man a go i is kept in coiilr.tvnfmn of tho section, unless ho is 
manager of the unlawful business (11. v. <\>ok (188-1), 13 tj B. T). 377). In tho 
light of later decisions tho placo in that case decs not seem to have been “used" 
lor tho prohibited purposes, hut this, it is submitted, docs not atl'oct tho decision. 

A sepmato penalty is imposed by tho Bnehsing (Consolidation) Act, 19JO (10 
Fidw. 7 & 1 Geo. 5, o. 21), a. 79, upon any licensed person who opens, keeps, or 
uses, or suffois his house to bo opened, kept, or used in contiavention of tho 
Betting Act, 1853 (10 & 17 Viet. c. 119). Although tho offender is liable to 
prosecution under either of these Acts, the penalties aro not concurrent (tiwis 
v Pm/ (1889), 58 L. J (m. C.) 39). 

(o) Betting Act, 1853 (IG & 17 Yiot. c. 119), s. 1. 

(]>) Powell v. Kcmplou Path Rauumr'-e Go., [1899] A. C. 143 

pi) Ibid.; Brown v. Patch, [1899] 1 Q. B. 892. If the placo m question is a 
house, office, or room, ouo olomont of localisation, namely, a dqfinod area, is 
present, but the question remains whether the use of it is such that not only 
can the business he said to be localised there, but some sort of possession or 
control over it inferred. If, on tho other hand, tho placo in question is not 
physically defined, the use of a stool, a conspicuous umbrella, or other 
apparatus, affords evidonco of localisation ; so, if the proper inference from the 
kind of use is that it indicates a place at which betting is carried on, as 
distinguished from a person who is prepaiod to bet with anyono, the place m 
question is a betting-house ( per Giiannell, J., ibid., at p. 899). 

(>•) Powell v. Kewpion Park Racecourse Co., supra. Thus, when a person 
occupies in fact, though not of right or by permission, a place to the exclusion 
of others, as by planting a stool or other structure upon it ( Bows v. Fenwick 
(1874), L. It. 9 (J. P. 339; Callaway v. Mm tea (1881), 8 Q. B. D. 275), or by 
the habitual use of it ( Mclnaney v. Uddrdh, [1897] 1 Q.. B. GOO, 605; Liddell v. 

Lofthouse , [1896] 1 Q. B. 295 ; R. v. Humphrey, [1898] 1 Q. B. 875, 0. 0. E.; 

R. v. Corne and Watson (1901), 08 J. P. 294, 0. 0. E.; R. y. Russell (1905), 

69 J. P. 247, 0. 0. E.), the very nature of his acta may import some sort of 
possession in, or control over, the particular place which'he occupies ( Brown V, 
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SJSOX. 2. 

Betting- 

houses. 


Tbe kind of 

betting 

intended. 


Coupon 

competitions. 


resort to it for the purpose of betting among themselves do not 
thereby make the club premises a betting-house (s). 

But if the use to which a person puts a place apparently differs 
from tlxat which those who resort to it enjoy only in its purpose 
and not its kind (/.), it is necessary, in order to prove the offonce of 
using a placo, to show that tbe particular use of it was made by the 
permission of the owner Or), or of someone who assists in the 
management of the place in question (h). 

601. The kind of betting which is prohibited is betting, on 
sporting contingencies, either with persons resoi ting to the placo in 
question, or betting by receiving deposits there (<•)■ if betting of the 
former kind is alleged, physical resort must be proved (d), although 
the betting need not bo for ready money (e). If, on the other hand, 
tho receipt of deposits is relied upon, tliero need be no physical 
resorting (/), nor is it necessary to prove the receipt of the deposit 
at the house itself. It is sufficient if any material step towards the 
ultimate receipt of the deposit is taken at, the place in question. 
It is upon this principle that offices, from which coupons for coupon 
competitions are issued, are said to be used for tho purpose of 
receiving deposits, which are made when receiving the coupons, 


Patch, [ISO!)] 1 Q. B. 892; R. v Itnirille (Albeit), It. v. Peamlle (Jehu), It. y. 
Simpson, [1908] 1 K. B. 40S, 0. 0. Seent, if theio in only un isolated 

instance of betting (Jayrs v. Harm (1908), 99 L. T 56 ; and sec M 'Connell y. 
Brennan, [1908] 2 ( It *111). On llm other Land, although lie may have 
localised tho busmens, in tho sonso (hat ho has identified it with a particular 
locality, and jet cannot he said lo have possessed himself of or to exercise 
control over the locality, <>i any paitioular place withm it, ho docs not use it 
within tho meaning of the Act (llrown v. Patch, supra . II. v. Peardle (Albert), 
It. v. Peavdle (John), 11 v. Simpson, su/ua, Anew y. Hill (1880), 14 Q. U. L>. 
CSS). 

(s) Uhlham v. RumsJcn (1875), 4 4 L. J. (c. r ) 809; Downes v. Johnson , 
[1895] 2 (1. B. 202. (Vitain members may, however, liavo that kind of 
exclusive contiol of part of the picnnses wluih constitutes a use which is 
analogous to occupation. 3n such a case they arc liable for using a bettmg- 
hon&o, and those members who icsoit to it aie liable to the consequences of 
fiequentilig a common gaming-house (It. v. Dome and Watson (1904), 68 J. 1\ 
291, C. B.; Murphy v. .1 now, [1897] 2 Q. B. 527); as to which, see note(g), 
p 287, ante. 

( t ) As in Whiti’hui st v Pun her (1890), (52 L. T. 483. 

(a) Hornsby y. Jlayqett, [1892J 1 Q. B. 20, Dillon y. Husky, [1899] 2 Q. B. 
380; Tioivans'y. llotlkinson, [1903J 1 X. B. 80; II. y. Pear die (Albert), It. v. 
Pea mile (John), R. y. Simpson, supra. This latter decision, winch is expressly 
based upon J'owill v. Kemp/on Park Racecourse Co., [1899] A 0. 148, must 
not, it is submitted, bo taken to laydown any wider proposition than that, mtho 
ubsenco of other sutiiciont evidence of the*kind of use contemplated by the 
statute, pet mission by the owner must be proved. 

(b) Buxton v. Scott (1909), 100 L. T. 890. Though the knowledge, from 
which tho peimission may ho inferred, is that of the manager only, the “ person 
using ” can bo convicted. The manager for this purpose need not, it seems, be 
the manager of the unlawful business; compare, however, R. y. Cook (1884), 
13 Q. B. B. 377, and noto (n), p, 295, ante. 

(c) Betting Act, 1858 (16 & 17 Yict. c. 119), a 1. 

(a) It. v. Brown, [1895] I Q. B. 119, 0. O. 11., so that, if resorting is relied 
upon in proof that the place is kept for a prohibited purpose, it is not enough 
to prove the receipt there of letters relating to bets, 

y) Rond v. Plumb, [1894] 1 Q, B. 169. 

\J i R, v. Brown, supra, 
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although the deposits are actually received elsewhere, even out of the 
jurisdiction; the issue of the coupons being a material step towards 
the ultimate receipt of the deposits (g). But though neither 
“ resorting ” nor “deposit” is alleged, the purpose for which the 
place is kept may be Bhown by other factH (/*). 

The deposit must be received by or on behalf of the owner, 
occupier, keeper, or person using the place (i), and the use must be a 
physical use (lc), so that where the use relied upon is the issue of 
coupons, or of a newspaper containing coupons or advertisements 
of coujion competitions, the person who is alleged to have used must, 
it seems, be shown to have a closer connection with the newspaper 
in which the coupons or advertisements are issued than a mere 
advertiser would liavo (/). But if the paper is issued solely or sub¬ 
stantially with the object of Blithering the coupon competitions,its 
issue constitutes a use, by the pei'&on managing the competition, of 
the office from which the paper is issued, and the owner or occupier 
of the office permits the use of the office, and also opens, keeps, and 
uses it for the purpose of an illegal use (/»)• 

602. On the other hand, merely using a place for the purpose of 
paying bets which have been made elsewhere is not using it tor any 
of the prohibited purposes (n), nor is it an offence for the owner or 
occupier of a place to receive money which has been deposited with 
another elsewhere, as the consideration for that otlior's promise to 
pay on a contingency ( u ). So also one who organises a sweepstake 
and receives the subscriptions at tlio house which he occupies, but 
wlm does not bimsolf subscribe, does not use the bouse for a pro¬ 
hibited purpose (p). 


( 7 ) Stoddnrt v. Hitwke, [1902] 1 Iv. 13. 353; *Lennox v. Stoddui t, Davis v. Sloddai t, 
[1902] it K. 13. 21 , 0. A. 

(/i) R.<f., by showing that it was advertised as a betting-house (It. v. Brown. 
[1895] 1 U. 13. 119, U. C. It.). 

(t) Betting Act, 1853 (16 & 17 Viet. c. 119), as. 1, 3. 

(k) Mackenzie v. Hawke, [1902] 2 If. 13. ‘216, per OirAtstfELL, ,T., atp. 22-1. 

(/) 7 bid. 

(in) S tod dart v. Hawke, supra ; Mackenzie v. Hawke, supra. 

(«) 1U ad fold v. Dawson, [1897] 1 Q. 13. .‘307. 

(o) Davis v. Stephenson (1890), 24 (2. 13. 1) 529. • 

(p) It. v. 1 labia, [1898] 2 Q. 13. 617, 0. It. The defendant was not a 

subscriber to the sweepstake, and there was no contract between him and the 
subscribers in the nature of a wager ■ it was further decided that the contin¬ 
gency upon which the prizes were to bo distributed was not the result of a taco, 
but of tlie drawing, which might equally well have taken place after the race 
hud been run (couipuro, however, It. v. Sloddart, [1901] 1 lv. T3. 177, 0. 0. 11, 
whoie prizes weie distributed among those who filled in coupons with the 
names of the winning horses in races) : tho competitors could procure one 
coupon by purchasing a uowspaper containing it, and further coupons at one 
shilling apieco, the money so paid being alleged to be tho competitor’s 
stake. Held, that even if the transaction was not strictly a bet, it fell within 
the latter part of the Betting Act, 1853 (16 & 17 Yict. c. 119), s. 1, and further 
that the contingency was a horse race, though skill in guessing entered into 
it (compare also Caminadu v. Button (1891), 60 L. J. (m. o.) 11 G; distin¬ 
guished in R. v. Stoddart, supra, upon the ground that tho promise of 
a prize was not the only consideration for the payment in ado by the 
competitor). It seems difficult to distinguish upon principle the event iu 
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Sect. 2 . 603. It is an offence for tlie owner or occupier of a betting- 

* Betting- bouse, or any person acting on bis bebalf, or anyone having tho 

houses, management of or assisting in the business of a betting-house, 

rr~ directly or indirectly to receive a deposit on a bet of the kind pro- 

depositTon hibited, or to give any acknowledgment, note, security, or draft, on 

bets. tlie receipt of the deposit, as security for tho payment of the bet (q). 

Such deposit is deemed to heave been received to the use of the 
person making it (?•). 

Advertising 604. When any placard or advertisement is exhibited or published 
a betting- whereby it is made to appear that any house, office, room, or place is 
pept or used for the purpose of betting with persons resorting thereto 
or of exhibiting bolting lists, or is exhibited or published with intent 
to induce persons to resort thereto for tlie purpose of betting (s) ; 
and also (/) when any letter, telegram, circular, placard, or adver¬ 
tisement is sent, exhibited, or published, whereby it is made to 
appear that any person, either in tho United Kingdom or elsewhere, 
will on application give informalion or advice for the purpose of or 
with respect to any bet or wager lo be made in a betting-honso upon 
sporting events (</), or will make on behalf of any other person any 


v. JJobb i, [1898] 2 Q 13 047, 0. 0. It., fiom that in It. v. Htnddurf, [1901] 
1 K. 13. 177, 0. C It. If in the l'minci 1 tlie (hawing had in fact taken place 
after tho race, tho chawing and not tho luce would lia\e boon tho determining 
factor; but since it precoded tho race it is difficult to soo how tho drawing was 
the ovont by which tho winner was m fact ascertained. In It. v. Hfoddatt, supra, 
the exorci.so of 6kill in filling in tho namo of a probable winner seems parallel 
to the drawing in It. v. Hobbs, supra. Both operations put the competitor in a 

f lotation to win u piize, subject ulwaysto the uncertainty of tho itico. ft was m 
>oth cases by tho determination of this unceitninty that tho winner was to bo 
ascertained. It is submitted that the two cases are not reconcilable upon tins 
point, and that ft. v. Stoddart, siq>ta, is to be piefeiml. 

(i/) Penalty not exceeding jL'oOj or thieo calendar months’ imprisonment 
(lletfing Act, 1653 (1G <S 17 Viet. c. 119), s. 4). A deposit against Lets still to 
bo made is within the statute (Jt. v. M<>rtn»a\ [1911] 1 Tv. 1> 70, (’. (J. A ). 

(y) Betting Act, I 860 (1G A 17 Viet. e. 119), 8. 5. It is to be observed that 
tho "pi^snn using” the place is not mentioned m the preceding section asm 
tho earlier sections, an omission which lenders anibiguons tho expulsion “ anv 
Mich person afoiesaid ” occuning in this section (see p. 273, antt) The million- 
ties are in conflict ns to whet bet “ tho person using ” comes within s. 5, but the 
balance appears to bo in favour of tho view that he does not {I h <;///, It v <\t 1 h / »s 
(18G5), 19 O.B, (ns) 765, Ex. Ch., as explained in Jt. v I'rudij (18SS), 17 
(lex, (J. 0. 433, Hawke v. Hum), [1897] 1 U. lb 579; M< htanci/v. Hildreth, 
[1897] 1 Q B. GOO, per llAWXINS, J, ; Liddell v. I n/t house. [189G] 1 <1 B. 295, 
jjtr LlNliLliV, L J., at p 297; Powell v. Kempiou /‘ark Itaccoai*e Co., [18971 
2 U. B. 212, 0. A., ptr A. L. Smith, L.J., at p. 281 ; /-o-Buiby, L.J., at p. 291; 
compare, however, Powell v. Kcmpiuu I'ark /to recourse Co., [1899] A. Lb 14;*, 
per Lord Halsuttuy, L.C., at p. 105; and Vo ,// v. Mortimer (1900;, 22 T. J*. 11. 
7G3; and see It. v. II Wen, [1895] 1 U. B. 227. 

(a) Betting Act, 903 (16 & 17 Viet. e. 119), n. 7. 
it) Belting Act, 1874 (37 & 38 Yict. c. 15), a. 3. 

(a) Ibid. The woids of the statute are . with respect to any such bet 
or wager or any sucji ovont or contingency as is mentioned in ” the Betting 
Act, 1853 (lb A 17 \ id. c. 119), and does not prohibit the advertisement of any 
other kind of betting (Cox v. Anditws (1883), 12Q. B. I). 12G). In Scotland, how¬ 
ever, it has been held that the bets referred to in tho Betting Aot, 1874 (37 & 38 
Viet. c. 15), are not confined to those to be made in a betting-house, «so long as 
thev are bets upon the contingencies named in the Betting Act, 1853 (16 & 17 Viet, 
c. 119). But neither flu Betting Act, 1853 (16 & 17 Yiot. e. H9), s. 7, nor the 
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Bueh bet or wager, or with intent to induce any person to apply td 
any house, office, room, or place, or to any person, with the view of 
obtaining any information or advice for the purpose of such bet or 
wager, or with respect to any such event; or inviting any person to 
take any share in or in connection with any meh bet or wagor, the 
person sending, exhibiting, or publishing, or causing the same to 
lie sent, exhibited, or published, is subjected to a penalty {b). But it 
must appear, by reasonable intendment from the advertisement 
itself, that tho betting which is advertised is of the prohibited 
kind (<■). 

Any person who on behalf of tho owner or occupier of a betting- 
house invites other persons to resort to it for the purpose of betting 
is also subjected to a penalty (</). 


Sect. Z, 
Betting' 
houses. 


Inviting 
persons to 
resort to a 
betting- 
house. 


Part IV.—Lotteries. 

Shot. 1.— Ih'finitian. 

605. A lottery lias been doscribod as a scheme for distributing PiBtribntioa 
prises by lot or chance (c). In its simplest form tho adventurers ot Ptakes 
contribute to a fund which they agree among themselves shall be b * v lol ‘ 
unequally divided upon the happening of an agreed event(/). A 
stranger to this contract does not, by acquiring from a contributor 
the contributor’s chances of a prize, establish any privity of 
contract between himself and the oilier contributors or the stake¬ 
holder (;/). He who organises such a scheme may or may not 
be a party to the agreement between the adventurers, so that 
in considering whether a lottery is set up or maintained it ia 
unneeessaiy to consider whether or not the organiser is to make a 


Betting Act, 1 874 (."7 & 68 Yict. c. 1.1), are confined to advei tisements of bets to be 
made with persona resorting to betting-houses, but cover the transactions by 
deno-it aimed at by the lattoi part of tho Betting Act, 1868 (16 & 17 Viet. c. 110), 
B 1 (Fla ale v. Mivlciuie (Nos. 1 and 11), [19012J 11 K. B. 12H.>), and would there- 
fnio cover cases where the deposit, is only constructively made at the hottiug- 
bouso, aa in Sfaddait v. UnwJcr. [ 10012J 1 Jv. B 666 ; compute R. v. Andrews, 
,s ,hotz and Luyyar (1910), 74 J. P. 1265; see also Aqncw v. Wvthy, [1909] S fj. 


(J Ml. 

(/,) Betting Act, 1671 (67 & 38 Yict. c. 1.1), e. 3 ; Betting Act; 1853 (16 & 17 
Yict. o 119), s. 7. Tin; j cnally is not exceeding £60, or two months’ jnipii; on- 
jiif'nt, with or without, hard labour. 

(,■) Ashln / amt Rntilh, Ltd. v. IfmvJct (1906), 89 L. T. <168. It loema to follow 
that if tho betting which is advertised, though of the same kunl as that 
prohibited, is carried on wholly beyond tlio jurisdiction, the publication of tho 
advertisement, would not bo an otlence. But see p. 1296, ante, as to a material 
step towaids the receipt, of the deposit taking place within the jmlsdiction, 

(d) Betting Act, 1866 (16 & 17 Yict. c. 119\ 8. 7. Tlie penalty is not 
exceeding i'60, oi two months’ imprisonment, with or without hard labour. 

(0 Taylor Smetien ( 1S86), 11 Q. B. 1). 207; Barclay y. 1‘carsnn, [1896 J 2 


v ii. J in • 

( f) This is tho form of an ordinary sweepstake, wdiich is a lottery (Al/yort y. 
Nutt (18-16), 1 O. B. 971 ; Hatty v. Field (1816), 9 Q. B. 461 , ,1 Fanny y. 
Jldlinqa (1815), 14 M. & W. 711 ; /?. v. Uobbs , [1898] 2 Q. B. 617, 0. 0. B» ; 
Hardwire y. Lane , [1904] 1 K. TL 201). 
ty) Junes v. farter (1815), 8 Q B. 164. 
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s«ot. l. [unfit out of the subscriptions (h). The agreement between the 
Definition, adventurers, when the lottery takes this simple form, seems to be 

- a wager between them, for all stand to lose the amount of their sub- 

The element scriptions in favour of the winner. But though this element of 
of wager. wager does not appear ever to be whollyjabsent (t), .yet it need not 

be common to all the adventurers ; it is enough that some of them 
stand to lose (k). Tlierefoie, if some of the adventurers have, how¬ 
ever indirectly, contributed to the fund out of which the prizes are 
to be paid, they risk the amount of their contributions, and in such 
a case it is immaterial that otheis who have contributed nothing 
may win the prize (I). 

Conversely, it is not essential that the fund out of which the 
prizes are provided should consist only of sums contributed by the 
adventurers (m). Nor does the fact that every adventurer in any 
event obtains some or even full (n) value for bis subscription 
prevent the scheme from being a lottery (/>). But it seems that 
when the chances of a prize are obtained wholly gratuitously, and 
when, therefore, none of the adventurers risks anything, the scheme 
would not be a lottery (p). 

The distribution must depend wholly upon chance, and if the 
exercise of skill on the part of tho competitors can, and docs, con¬ 
tribute to success, the scheme is not a lottery, although chance 
may play a part in it (</). 

(/i) Allport v. Yutt (18I5), 1 0. B. 974; Gulf;/ v. Fold (lfilti), 9 Q B. 131 ; 
Hardwick v. Lane, [1901] 1 K B. 201. 

(i) lit spite oi' the fact that the courts have adopted as a definition the 
description of a lottery guen above, m winch tho wagering element is not men¬ 
tioned, there is no reported case m which the element, has been wholly absent. 
Indeed, the courts have gone out of their way to discover its presence, i 
Willis v. Yount,] and Stembridge, [1907] 1 K. B. 418, wlioio Darling, J., 
expressed a doubt whether if tho distribution had been wholly giatuifous the 
scheme under discussion would have been a wager ; and compaie the observa¬ 
tions of Bold SELEORNE, Bt\, lluft the statutes have reference to gambling 
transactions only ( Wallingford v. Mutual Society (1880), 5 App t'as 08,j). 

(k) Willis v. Yount/ and Siemhndge, supra. 

(l) 1 bid. 

(w) Ibid. 

\n) Taylor v Smelt en (1883). 11 Q B. I). 207 , and compare .l/i.rm v. Black¬ 
man (1864), 2 H. & <3. 912. It is submitted that “ full value" must ho under¬ 
stood as meaning that nothing is added to tho puce of tho article for the chance. 
But the chance, by offering an inducement to otheis to purchase, so increases 
the sale of the article that it becomes possible to provide the prizes out of the 
piofits it is only in this indirect way that tlm pm chin era contribute to the 
juJ/es ; but this contribution is sufficient to make the scheme a lottery [Hunt v. 
Williams (1888), 52 J. P. 821 : Hall v. Me Will mm (1901), 85 L. T. 239; and 
compare Willis v. Young and Sleiubiidge, supra) 

(o) Taylor v. Smctten, tupra; Jl. v. Flams (1866), 10 fox, C. C. 352. 

(}>) Wilhsv. Youny and Stembridye, supra, per Darling, J. 

(</) ('uminada v. Hullvn (1891), 00 L. d. (M. c.) 116; Hall v. Cor, [1899] 1 
Q. B. 198, U. A.; Stmldart v. Sugar, Sugar v. Sloddart, [1895] 2 Q B. 474 ; 
compare, however, Blyth v. Ilulton <{ Go., Ltd. (1908), 24 T. L. It. 719, 0. A., a 
case in which a “ last line ” or “ limerick ” competition was hold to be a lottery. 
It is suggested that m view of the finding that, upon its true construction, the 
contract provided that the editor should have “an arbitrary unfettered choice 
as to who Bhould be dei iared the winner of the competition, and that the winner 
should bo selected not accenting to merit, but according to fancy, or according to 
lu mo temporary rule which the editor might choose to adopt," this case-is not in 
conflict with the statement in the text. But the view taken by Buckley, L. J , of 
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It seems that the substantial object of the whole scheme will be Sect - T * 
looked at in order to ascertain whether it is a lottery. Where the Definition, 
scheme has for its object the carrying on of a legitimate business, 
the fact that it provides for the distribution of its profits in certain 
events by lot will not vitiate the scheme (r). Hales by lottery are 
void(s), and also promises, either with or without consideration, 
conditioned upon the result of a lottery (/) ; but joint tenants, tenants 
in common, and part owners of real property can validly divide their 
property by lot, and obtain a good title to their shares by such 
division (u). 

606. Art Unious are also exempted, on contain conditions (a), Art Unions, 
from Iho operation of the Lottery Acts (A>, and are made lawful 
associations, and the members of, and subscribers and contributors 
to them, and their agents, arc exempted from penalties (cb 

Heot. 2. — Ojjrnccs. 


607. Lotte lies are common nuisances (<?■), and poisons setting 
them uj) are liable to he indicted at common law accordingly (<’). 

tho duties of th'- cditoi, nukes lus decision dillicult fo iei "ncilo with earlier 
decisions, paitieulnily with Had v. Cox, [1890] 1 Q. B. 198, 0 A., wlncli, 
however, was not cited. A similar conclusion was arrived at upon the facts 
in Smith's Advntisua/ A</mn/ v. Ltcds LahoraUay (hi. (1910), 20 T. L. l!. 99,1. 
t ! . A An instance wliem skill could have, blit did not, contribute to tho insult 
occunod in Scotland Au automatic machine, ha,villi' scvoial compartments 
into which a coin could bn piojocted by the opeiator by means of a spiing, a 
pn/e being obtained by lodging the coni m certain of the compart men ts, wheie 
skill, if acquned by the operator, would have contributed to success, hut, whore 
tho in cumstances were such that if was piucticullv impossible fo ucquiio it, w’as 
hold to bo a lottery [Soiitmii/fti v. A'nlnn (1900), 3 Eraser (Justicuuy Cases), 10). 
Similar mn< hums have, in England, boon held to bo unlawful games (Fieldmy 
v. Tin nr,r, [1909] 1 K B 807 , Thmupom v. (1901), 90 1,. T 049) It 

theiefoio seems unnceo",sui y to consider whether they aio also loPonc 0 

(r) Wallingford v. Mutual Soiutg (188'#), 5 App C.is. 085, and compare 
O'Connor v. Bradshaw (1850), 5 Exeli. 882. In Syh& v. Bt-tden (1879), 11 
<’h. D. 170, Jessel, M.R., expressed tho opinion that a scheme for investment, 
which included a division of profits by lot, contravened the Lottery Acts, as to 
which, see p. 301, pod. Tho case, however, was not decided upon this point, 
and was overruled by Smith v. Andeison (1880), 15 Cli. J >. 217, 0. A.*, without 
mention being made of the question of lottery. 

(s) Gaming Act, 179S (12 Geo. 2, c. 28), s. 4 Tho subject-matter of the sale 
is alboforfeitable [ibid.); the Lotteiies Act, 1721 (8 Geo l,c. 2), s 36, also imposes 
a penalty upon persons selling by lot. See also Fisher v. Bridges (l8oi), 3 
B & B 642, Ex (’b. 

(f) Gaming Act, 1802 (42 Geo. 3, c. 119), s. 5. 

(u) Gaming Act, 1738 (12 Geo. 2, c. 28), s. 11, excepts from tho operation of 
the Act partitions by lot between “ part-owners, joint tenants, and tenants in 
common ” of ‘‘manors, honouts, royalties, lands, tenements, advowsoiis, 
piescntations, rents, services, and heieditaments.” 

(u) Art Unions Act, 1846 (9 & 10 Viet. c. 48), s. 1. The conditions of 
exemption arc--that a rojal charter of incorporation shull have been first 
obtained, or that the instrument of association and the iuIor and regulations 
of the association shall be appioved by tho Privy Council ; also, that tho 
charter or instrument of association 1 e expressed to be revocable on the report 
of the Privy Council that tho association has been perverted from its objects. 

(6) As to these Acts, see p. 302, post. 

(c ) Art Unions Act, 1846 (9 & 10 Viet. c. 48), s. 1. 

(d) Stat. (1698) 10 Will. 3, c. 23, s. 1 ; Gaming Aot, 1802 (42 Geo. 3, c. 119), 

e. 1. 

(e) Ii. v. Cravthaw (1860), Bell, 0. 0. 303. 
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Setting up or maintaining a lottery is also a statutory offence (f), 
anti none the less so because set up under a grant from a foreign 
government (g). So also is selling by lot, or setting up or maintain< 
mg any place for the purpose (/<)■ But the temporary use of a room, 
on one occasion only, for the purpose of drawing a lottery is not 
within the prohibition ( i ). The woul “ place ” extends to any place 
in or outside an inclosed building, whether on laud or water (k). 

Making proposals or schemes for lotteries dependent upon the 
chances of a public lottery authorised by Act of Parliament is also 
an offence (/). Belling tickets, chances, or shares in any English or 
foreign lottery (hi), or delivering them or causing them to bo 
delivered (it), or procuring or delivering any tickets in any foreign 
or any protended foreign lottery, or in any undertaking in the 
naturo of a lottery, or in any dupheato or pretended duplicate of 
any foreign or pretended foreign lottery; or receiving money for 
such tickets or in consideration of any money to be repaid in case 
any ticket in any foreign or protended fueign lottery, or part 
thereof, proves fortunate («), are offences. 

Persons who aid, abet, counsel, or piocme the commission of 
an offonco are thomselves guilty of an offence (p). 


(/) Slut. (1098) 10 Will, 3, c. 20, h 2 ; penalty £100 and prosecution of 
offender as a i minion rogue (ihiti .): (.laming Act, 1802 (12 < loo 3, c. 110), p. 2; 
penalty £.100, ur oiTondni pum,-liable as a rogue (t bid., ss 2, 0), 

((/) Butteries Act, 1722 (9 Geo. 1, c. 19), s. 4; penalty £200 and imprison¬ 
ment for one year (?/??</.). The statute pi ovules for au appeal. The lotteiies 
winch are foibidden aie tlio'-e set up m this country, bo that a company incur- 
poiated in this countiy for tlio puipose ot operating lotteries abioad eommits no 
ollciieo (Mamie v. /Vjmci?? Inrcbtinmt I'm potation (1890), 44 Ch. 1\ 300). 

(A) Lotteiies Act, 1721 (8 Guo 1, e 2), s. 30; Gaming Act, 1738 (12 Geo 2, 
c 28), s. 1 (which piovnlo a right of appeal). The penalty under the former 
A<t is £o00, and also impugnment for one year, and under the latter Act 
£200: Gaming Act, 1M>2 pi 2 Geo. 3, <t 119), s. 2; see note (/), supra. Proceedings 
must be taken within tinee mouths (Gaming Act, 1738 (12 Geo. 2, c. 28), 
6 . 12 ). 

(?) Mcniin v. Jlenjnmin, [1907] 1 I\ 11 01. 

(/.) Lotteries Act, 1823 (t Geo. 4, c 00), s. 00 

(!) Lotteiies Act, 1721 (8 Goo. 1, e. 2), k. 30; Gaming Act, 1738 (12 Goo. 2, 
c. 28), s. 1. For penalty and appeal, see note (h), supra. 

(???) Lotteries Act, 1721 (8 Geo. 1, c. 2), s. 30 ; for penalty, see note (/?\ 
sujira : Lotteiies Act, 1722 (9 Geo. 1, c It*), s. 4; for penalty, see note (?/), 

su)>ra: Lotteries Act, 1732 (0 Geo. 2, c. 3,'?), s, 29; the penalty is £200 ami 

nnpiisonment’for one year, and a right of appeal is given (Und., 8. 30) : Lottu ios 
A ct, 1823 (4 Geo. 1, c. 00), s. 11 ; the penalty is not exceeding £50, audoJTondeia 
are to bo d*-cmeJ to ho logucs and vagabonds, and may he iinpnsonod for fiom 
..no to six months, and in easo of a second offence may, in addition, bo whipped. 
Under the .Summaiv Juii«dielmn Act, 1879 (12 & 43 Viet. e. 49), 8. 4, a fine of 
£25 maj be imposed m lieu of imprisonment. A limited company cannot be 
convu ted ol‘ an offence under this section (Hawke v. E. Hutton & Co., Ltd., [19091 
2K. li. 93). 

(??) Lotteiies Act, 1721 (8 Geo. 1, c. 2), s. 36; for penalty, see noto (/?’ 
supra: Lotteiies Act, 1722 (9 Geo. 1, c. 19), s. 4; foi poualty, see note (g 

supra: Gaming Act, 1738 (12 Geo. 2, c. 28), b. 1; for penalty, see note (h\ 

supra. 

{o) Lotteiies Act, 1732 [6 Geo. 2, c. 35), s. 29; for penalties, see note (m), 
supra. See also title Uiuminal Law and Procedure, Vol. IX., p. 517. 

(?) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. o. A wholesale 
<Wlor who pressed his goods upon a retailer, such goods containing, in some 
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608. Any person who prints or publishes or causes to be printed 
or published any advertisement or other notice of, or relating to, 
a drawing or intended drawing of any foreign lottery, or of any 
lottery or lotteries not authorised by Act of Parliament, or who 
prints. or publishes or causes to be printed or published any 
advertisement or other notico of, or for sale of, any ticket or tickets, 
chance or chances, or any share or shares of any ticket or tickets, 
chance or chances, of or in any such lottery, or any advertisement 
or notice concerning or in any manner relating to any such lottorv, 
or any ticket, chance, or share, tickets, chances, or shares, thereof 
or therein, is subjected to a penalty (</). It seems that the adver¬ 
tisements or notices contemplated are such as invite subscription to 
lotteries (>), and that persons who distribute such notices publish 
them (»). 

• 

609. Magistrates have power, in certain cases, to authorise the 
seaich of any house, of which complaint of offences connected with 
lotteries having been committed has been made to thorn, and offenders 
and persons who are found there and who have know'ingly aided or 
assisted, or have been concerned with any offender in carrying on 
any transactions respecting lotteries, and all persons, not discovered 
in the house, hut employing others in any such transactions or m 
assisting such others, are liable to lie dealt with as roguos and 
vagabonds. Persons forcibly obstructing the search are liable to 
line, imprisonment, and public whipping at tho discretion of tho 
court (t). 


casus, money piizes, with a view to resale to the public, was convicted under 
this section (Hwratt v. Harden (ISOS), 03 L J. (m u.) 33). 

(</) Lotteries Act, 1830 (G & 7 "Will./I, o. G(!); penally £.70. Tlio offences 
covered by this Act me separately dealt* with by several earlier Acta winch 
lemam in force. It is an ofienco by writing or pi luting to publish tho 
Mating up of a lottoiv with intent to have such lottery drawn (Lotteries Act, 
1710 (9 Ann. c. G), a. 37) ; ponalty £100: to make, joint, advertise or publish, 
or cniiso to bo made, jointed, adveitisod or published, jirnjiosulu or schemes for 
lotteries dependent upon tho chances of an authoused lotteiy (Lotteries Art, 
1721 (S Goo. 1, e. 2), s. 3G; Gaming Act, 1738 (12 Geo. 2, e 28), s. 1; for 
lt'Hjieehve penalties, see note (/<), p. 302, ante ): to make, punt or publish, or to 
cause to bn made, printed or published, any proposal or stlieum for any lottery 
set up by virtue of a grant of u forenrn government, oi any uudcitaking m tho 
natuio of a lottery (Lotteries Act, 1722 (9 Geo. 1, c. 19), e. 4 ; fer penalties, sou 
note (</), p. 302, ante): to publish proposals for sale of tukets m any lotteiy, 
foreigu or otherwise (Lotteries Act, 1823 (4 Geo. 4, e GO), s 41; soe uoto (in), 
j) 302, ante). A limited company cannot ho convicted under this section (Hawke 
v. E. Llulton & Co, Ltd., [1909] 2 X. R 93). The impoitation of notices or 
udveitisements of lotteries, intended tor disti ibution in this country, is prohibited 
by the Revenue Act, 1898 (G1 & G2 Viet. c. 4G), s. 1 (2). 

(r) Macnee v. Persian Investment Corporation (1890), 44 Ch. D. 30G. A pio- 
spectus inviting suhscujitions to a company formed for the jmrpose of carrying 
on foreign lotteries is not such a notico or adveitisement (i bid.). 

(s) Lotteiios Act, 1823 (4 Goo. 4, c. GO), s. 59 ; Gaming Act, 1802 (42 Geo. 3, 
c 119), s. 4; King v. tfmith (1791), 4 Term lleji. 414, per Lord Kenyon. (' J , 
at p. 419. The Act under which tho action was brought to lecover jienaltios was 
stat. (1782) 22 Geo. 3, c. 47, s. 13 (now repealed), which forbade persons “ u» 
publish.any proposal ” for u lottery. 

(f) Lotteries Ait, 1823 (4 Geo. 4, c. GO), as. 59, 61; Gaming Act, 1803 
(42 Geo. 3, c. 119), a. 4. 
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610. Those who take part in lotteries, or sales by lotteries, a8 
adventurers, players, or contributors, also commit an offence (a); 
and since lotteries are unlawful games (b), places where they are 
carried on would seem to be common gaming-houses (<•), and persons 
frequenting such places liable accordingly (d). The pecuniary 
penalties provided for any offence concerning lotteries are recover¬ 
able only at the suit of the Attorney-General ( c). 

(a) Stnt. (1698) 10 Will 3, c 23, hh, 2, 3 ; penally £2o • Lotteries Act, 
1721 (8 Geo. 1, c. 2), b 36 ; penalty, double thoir contnbution : Gaming Act, 
1738 (12 Geo. 2, c. 2s), r. 3 : penalty £30. 

(b) See pp. 28 J, 28 o, ante. 

M See p. 2.88, ante. 

{(/) See pp 287, 201, ante. 

(r) Lotteries Act, 1806 (46 Goo. 3, c. 118), a. 59; lotteries Act, 1845 (8 & 9 
Vut. c. 74), ss. 3,1. 


GANGMASTERS. 

See Agriculture. 


GAOL AND GAOLER. 
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Part I.—Powers to Carry on a Gas 
Undertaking. 

Sect. 1. — Undertakings without Stutulori / Powers. g Efrr j 

611. Gas is supplied for general use in a number of places by Under¬ 
persons or companies who have no special statutory authority and taking 
whose rights and liabilities are governed by the general law (or). without 
They have no right to interfere with streets or highways for the Statutory 
purposo of laying their mains or pipes, and aro liable to bo indicted Powers, 
for a nuisance for such interference, even when it has been done Liabilities 
with the consent of the road authority (l>). They are also liable under the 
in damages in respect of any injuries thereby occasioned (c). Tho e^rai law. 
courts, howevor, will not restrain them by injunction from oponing 

the streets to lay pipes, provided the annoyance to the public is 
temporary and not serious ( <1 ), though they are subject to the rights 
of the owners of the soil through winch their pipes may be laid, and 
an injunction restraining the unauthorised laying of such pipes will 
be granted at the instance of an owner (e). 

Sect. 2 .—-Vo tiers under Geneial Statutes. 

Si'H-bni'T. 1.— Under Lighting and Watching Ad. 

612. Certain local authorities have power under general statutes Rural dm- 
to light or cause their streets and roads to be lighted with gas, and tncts, 
for this purpose to erect lamp-posts and lay the necessary pipes. A 
general power of this kind was obtainable in any parish by tho adop¬ 
tion of the Lighting and Watching Act, 18:13 (/). The operation 

of tho Act is now confined to rural districts, and to those only 
which have not obtained urban powers of lighting (g). It might, 

(a) Thus for tho recovery of their charges they have no summary remedy 
and must sue in contract; they have nothing in tho nature of a monopoly, and 
lack other privileges which aiu granted to statutoiy companies. At tho same 
time they are free from many restrictions, and are under no obligation to supply 
gas to anyone [iloddcsdon Una and Cohe Co. v. Jlus/lwood. (1859), 6 (A B. (iff R ) 

235)). As to the compulsoiy puichase of noil-statutory undertakings, f oo p. 81! 1, 
post. 

(h) It. v. Slnjflrld (ins Consumers Co. (I859i, IS Jur. 140, n.; It v Longtov 
(ins Co. (iSM)j, 2 JO. & 10 Sal ; and seo J’l rshrn Corporation v. Fid It com I, / or at 
Uotnd (IKS,)), 58 I,. T. 7IS. They may also lie liable to a penalty under the 
Highway Act, 183 "> (5 it 6 Will 4, c. 50 ). h 72, for damaging tho highway 
(Hairhins v Jiohinson (1X72), 37 J. P. 002). Am to damages to highways generally, 
see title IIiumvAys, Sikekts, and Hiuikjes. 

(r) Ellis v. Ehcflidd Gas Consumtrs Co. (1853), 2 JO it 11. 707. 

(d) A.-G. y. hr field (ias Conan mas Co. (IS53), 3 Do Q. M & G. 301 ; A.-G. 
v. Cinnhrtdge Consumers Gas Co. (ISOS), 4 I’ll. App. 71; und sco Goldsmtd v. 

Tunbridge Welts Improvement Commissioners (1800), 1 (’ll App 810,per TuUNEU, 

L.J., ut pp. 351, 355; Edgncarc Highway Board v. Harrow (las Co. (1ST1), 

L. R. 10 U- 13. 92. 

(e) A.-G. v. Cambridge Consumers (ias Do., supra, at pp. 80, 87; Goo, hum v. 

Ihchardsim (1874), 9 Cli. App. 221; and seo Man wit v. Fast Grinstcad Gas 
and Water Co., [15)09] 1 Oh 70. As to suppmt to these pipes, seo A ’ormunton 
Gas Co. v. Pope and l'earson, Ltd. (1883), 52 L J. (q. B.) 629, 0. A. 

(/) 3 & 4 Will. 4, c. 90. As to adoption, see ibid., s. 4. 

(g) It is superseded in urban districts and in rural districts with urban lighting 
powers by the Public Health Act, 1875 (38 & 39 Yict. e. 65), s. 103. In London 
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Gas. 

Sect. 2. anil still may, be adopted for the whole or part of a parish ( h ). 

Powers Before the 5th March, 1894 ( i ), it was administered by inspectors 
under appointed by the ratepayers ; bat as from that date, in cases where 

General it had been adopted for the whole parish, the powers were trans- 

Statutes. forred to the parish council (k). If it had been adopted for part 
only, the parish meeting or the inspectors were authorised to transfer 
tho powers, duties, and liabilities to the parish council subject to 
any conditions with respect to the execution thereof by means of a 
committee (/). The Act may now be adopted for a whole parish by 
the parish meeting (in), or for part of a parish by a parish meeting 
hold for that paii(a), and in either case the parish council, if the 
parish has one, is to bo the authority for tho execution o.' the Act(o). 
If tho parish Inis not a council, the executive uuthonty will be 
appointed by the parish meeting (p). 

Cowers 613. The authorities for tho execution of the Act aro empowered 

luting from time to time to cause such lamp-irons or lamp-posts or other 

r ' ai3s * posts to be put up or fixed upon or against the walls or palisades of 

any bouses, tenements, buildings, or iuclosures (doing as little 
damage ns may be practicable thereto), or to be put up and erected 
in such oilier manner, within all or any of llie roads, streets, and 
places within the aiea for which the Act has been adopted, as they 
shall think proper ; and also to causo such number of lamps of such 
sizes and sorts to be provided and affixed as they shall think neces¬ 
sary for lighting all or tiny of such roads, streets, and places, and 
to cause the same to bo lighted with gas, oil, or otherwise, for such 
number of hours in every twenty-four as they shall think neces- 
Haiv ('/). Gas mains or pipes may not he laid in private land nor 
against or into private houses, muiiufactoiies, or public buildings 
without the consent of the owner (r), and there aro provisions 
diiected against nuisances arising from tho escape ot gas and 
againbt the contamination of Water by gns(a). Land may he pur¬ 
chased or hired by agreement for the purposes of the Acfc(f), and 
the authoiities may contract with persons and companies for the 

it wbs impliedly HupeiM*dPil bv the Metmpolis Man.tapin' nt A<*t, 1855 (IS & 19 
Vi-'t V. 120), es. 90. 911, 1 :*.0 nio. 

(h) Lighting ami Watching Act, IS,'hi (3 & J Will 4, e. 90), t-.i. 1, 73, 77 
Local Government Act, ISOl (f>6 & 57 Viet, c 78 V e. 7 (IV 

0) The date o£ the coming into opoiation of the Local (bn eminent Act, 1891 
(50 & 57 Yict-.c. 78), 

(!■) Jhi'l., p 7 (,5V 
i/) IbuL, p. .%"■ (IV 
(in) l but., s. 7 (1). 

(n) 1 bid.., s. 7 t,4) 

(c) I bid , s. 7 (7). 

(ib Ibid , b, 19(1). As to parish meetings and parish councils, boo title 
LiiCAT CiOVJSllNM KVJ' 

'.'/l Lighting and Watching Act, 1S38 (3 & 4 Will 4, o. 90), s. 45. Tho power 
to light roads includes mam mads (Local Government Act, 188H (51 & 52 Vn t. 
c. 41), B. 11 (11)). 

(r) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 4(i. Lamps 
may not bo fixed against private houses without permission (Merit v. Lanadon 
f IMi‘2), 37 L. T. Jo. 1K1). 

( ) Lighting and Watching Act, 1833 (8 & 4 Will. 4, c. 90), ss. 48-54; seo 
pp. 302 rt eeq., post. • 

[t) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), b. 59. 
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lighting, and for furnishing the lamp-posts and other things nccos- 
sary (a). 

Sub-Sect. 2.— Under Public Health Art. 

614. In urban districts, the borough or district council may 
contract with any person for the supply of gas or other moans of 
lighting the streets, markets, and public buildings in their district, 
and may provide such lamps, lamp-posts, and utlier materials and * 
apparatus as they may think necessary for lighting the same (b). 

They may themselves undertake to supply gas lor public and 
private purposes, provided thore is not any company or person 
(other than themselves) authorised by or in pursuance of any Act 

of Parliament, or any order confirmed by Parliament, to supply gas 
for public and private purposes. It there is any such company or 
person so supplying gas, but the limits of supply of such company 
or person include part, only of the district, the council may them¬ 
selves undertake to supply gas throughout any pint of the district 
not included within such limits of supply (b). In llio above- 
mentioned cases the council may obtain a provisional older 
authorising a gas undertaking under and subject to the provisions 
(if the Gas and Water Workj Facilities Act., 1870(c), ami any Act 
amending the same (b). Ihhan authorities may also acqunu the 
powers of gas companies by purchase of the whole undertaking (d). 

Rural district councils may he invested by the Local Government 
Board with the same powers as regaids lighting and gas supply as 
urban authorities, either in respect of the whole of tbur district or 
of any contributory place therein (e). 

Sub-Kelt. 3 .—In the Metropolis. 

615. In London the city and borough councils are requited lo Mthopniiq 
cause the several streets within their districts to he well and sulk- Mamv'uicnt 
ciently lighted, and for that purpose »lhey are required to maintain 

or set up and maintain a sullicient number of lamps in every such 
street and to cause the same to he lighted with gas or otherwise, and 
to continue lighted at and during ouch times us the council may 
think necessary and proper (/). 

(a) Lighting ami Watching Act, 1*33 ( 3 <.V 1 \\ ill 4, c 90j, s .n 

(b) Public lloallh Act, 1*7.3 (.SN <fc 39 Viet, o 331, e. Hil. Ah m supphing 
outeido areas, see I’udsey ('oal Gas LV>. v. Brad lord Corporal i n (1873), L It 15Lj. 

107. The limitation does nut prevent the local authoulv MinpMnsr electricity 
{Fareharn Local Bum d and Fare ham Electro. Light ('o v '..tilth (1891), 7 T L II. 

413). As to lighting of streets generally, see titles Huoiways, Si iubeis am> 

Bridges; Puinjo Heat.tfi and Locai. Admjnis'i ration. 

(c) 33 & 34 Viet. c. 70, and seo p. 312, pod. 

(d) Public Health Act, 1873 (3H & 89 Viet. c. 55), s 162. It has not yet been 
decided whether they can exorcise these powers after purchase, or whether 
a further Act or piovisional older is necessaiy. As to such purchase, see 

р. 320, i'0d. 

(c) Public Health Act, 1875 (38 & 39 Viet c. 55), s. 276. The effect of Mich 
investment is to supersede the flighting aud Watching Act, 1833 (3 & 4 Will. 4, 

с. 60); see Public Health Act. 1875 (38 & 39 Viet. c. 55), s. 163. Such invest¬ 
ment may bo confined to public lighting only (Lancashiie and Yorhthue Rail. 

Go. y. Button Union Assessment Committee and Great Lever ( Township ) Overseer « 

(1890), 15 App. Cas 323). 

(/) Metropolis Management Act, 1835 (18 & 19 Viet. c. 120), s. 130. ^ As to 
enforcing this duty, see R. y. ht. Mary, Islington , Vestry (1858), E. B. & E. 743 ) 


Sect. 2 
Powers 
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Sect. 3. —Grant of Special Statutory Powers. 

Stjb-Htct. :.— In General. 

616. Parliamentary authority to carry on a gas undertaking, 
and for that purpose to break open the public sireds, may be 
obtained in many eases by means of a provisional order subsequently 
confirmed by Parliament (y), but when that procedure is not 
suitable the necessary authority may be obtained by procuring the 
passing of a local and personal Act (/t). This latter procedure will, 
in general, be necessary wdien the undertakers require to purchase 
land compulsorily (/). 

617. Gas undertakers are commonly authorised to manufacture 
and supply gas for lighting, heating, motive, and other purposes within 
certain limits, and also to provido, produce, sell, dispose of and deal 
in gas, coke, tar, and all othor residual products resulting from the 
manufacture of gas, and generality to carry on the business usually 
carried on by a gas company (/). They ha\o also been authorised 
to soil, let for hire, fix, repair, and remove, and in some cases to 
manufacture, engines, stoves, ranges, pipes, and other fittings for 
lighting, for motive power, for tho warming and ventilating of 
houses and buildings, for tho cooking of food, and for all other 
purposes for which gas can or may he used, and to provide all 
materials and work necessary and proper in that behalf, and w T ith 
respect tlieroto to demand and take such remuneration or rentB 
and charges, and make such terms and conditions, as may he agreed 
upon (k). Some corporations have been authorised to supply 


R. v. I ambitk I'mfry (IS81), 23 J. P. 374. As to obtaining a supply fiomthegas 
companies, anil generally in to tho gas supply of the metropolis, see p. 373, yod. 

(</) Under tho Gas and 'Water Woiks Facilities Act, 1870 (33 & 34 Viet, 
c. 70), as amended by the Gas and Wider Works Facilities Act, 1870, Amend¬ 
ment A et, 1873 (30 & 37 Viet c 8fl); see p. 312, past. 

\h\ For the procedure for obtaining tho passing of a local and personal Act 
and privtte Bill procedure, see title Pakliament. fa cal authorities may also 
in some instances obtain special statutory powers by tin ]> in chase of the lights’ 
and privileges of gas undertakers ; see]) 320 post 

(i) The power to take land rompuLorrly cannot hr obtained under the Gas 
and Water Woiks Facilities Ait, 1870 (33 & 31 Viet. c. 70), see ihn!., ss. 7, 10. 
In the ease of local author, ties the provisions of the Public Health Act, 1873 
(38 & 39 Vi*t c 33), s. 178, may bo available wbeio tho land is irguned for 
one of tho puipo-os of that Act. 

(/) Soo Model Gas Bill, 1910, clause 5. Undoitakeis have nUo been expressly 
authorised, fof tho purpose of the undertaking, to in<|uiie licences or autkniity 
to woik inventions under lettiis patent granted in inspect of gas mnnufactuio 
or supply oi utilisation of patents. 

(k) lln>L, clause 30(1). Jn tho case of local authmitios Parliament has, 
in granting this power, inserted a pioviso to Ihe etfeet that such authority may 
not expend money (except, through a contractor) upon tho provision of such 
fittings, or of labour and mate mis required for tho lixing, lopumng, or 
ioinov ul theroof upon or from tho promises of their eonsumcis oi ])ios]ioctive con¬ 
sumers. They mint aPo adjust tho charges to ho miido fur any such fittings, 
or for tho fixing, n pairing, or removal thereof, so as to meet any expendi¬ 
ture by them under tlu^e powers in connection therewith, including interest 
upon moneys borrowed for those purposes, and all sums ajiplied to sinking 
funds for repayment ot moneys so borrowed. Every sum charged by the local 
authority in respect of tho provision of such fittings, or the fixing, repairing, or 
lomoval thereof, shall be separately statod on every demand note delivered by 
the local authority to tho consumer, Tho total sums expended and received by 
the 1 cal authority in connection with these purposes in each year, including 
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non-illuminating gas at a cheaper rate than the illuminating gas 
supplied to ortliuary consumers (l). Gas companies have at times 
been authorised to apply for provisional orders to obtain electric 
lighting powers (m). 

Sub-Sect. 2. —By Local and 7'tr.j.<n-r/ Ait. 


Sect. 3. 

Grant of 
Special 
Statutory 
Powers. 


618- Any person may petition Parliament for an Act to authorise Persons who 
a gas undertaking, but local authorities who desire to acquire the ,lia - v 
necessary powers at the expense of the local funds or rates under tho 
Borough Funds Acts, 1872 — 11)03 (it), must proceed by provisional 
order, if their object can, for the time being, be so attained (o). 

619. Private or local .Bills which seek powers with reference to standing 
gasworks belong to tho in H of the two classes into which Bills aro ordera 
divided in both Houses of Parliament for the pm poses of the togasmlapr- 
stamhng orders ( j>). In addition to tlie orders generally applicable takings 
to that class, it is lequired, in tho case of Bills for constructing gas¬ 
works or works for the manufacture or conversion of the residual 
products of gas, that the notices shall set forth and specify tho 
lands in and upon which such works are intended t«> ho' con¬ 
structed ( q). It is required also that on or before the lfilh December 
immediately preceding the application for a Bill for constructing 
either uf such works, notice si tall be served upon the owner, lessee, 
and occupier of every dwelling-liouso situated within !K)0 yards of 
the lands in or upon which those works may bo construe!ed (7). 

Tn evory Bill for constructing such works there must also he 
inserted a clause defining the lands in or upon which the woiks 
may be constructed («). A printed copy of every Bill relating to gas 
must he deposited at the of]ice of tho Board of Trade on or before 
the I Btli December, in tho case of Bills before the House of Com¬ 
mons, and tho 21st December in the case of tlioso before the House 
ol Lords (t). » 


mtere-t and anilring fund, nniot he tJiown separately m tho ptibli-hed accounts 
of ilio gas utidcifnking uf the local nulhonty fm that year (Model Gas Bill, 
11)10, cluusu 30 (3) ). 

[1) See Glasgow Ooiporntum Gas Act, 1882 (45 A 40 Vhct c. oxr.), s. 4. lepcsk-d 
by Glasgow Gus Act, 1010 (10 Law. 7 A 1 Geo. 0, c. rxxxi.). Tim corpora¬ 
tion of Glasgow is also hy the latei Act. allowed to charge lower pi ices to huge 
consumer.-of pas than to small consuineis, thus repealing s. 10 of the At tot 
1882 (see Glasgow Gas Act, 1010(10 ICdw. 7 A 1 Geo a, e cxxxi.),ss 25, 27) 
(in) A clause for thin purpose appeared at one tuno in tho Model Gas Bill 
(see that for 1000), but is mm omitted. Bor electric lighting cum]mines, see 
title Electric Lighting and Bower, Vol XIT , pp. 511 tf t-nj ; ami for a form 
of Bill to extend the powers of a gas company to include electric lighting, see 
Encyclopfodni of Bonus and I’lceodents, Vol. IX , p. 201. 

(a) Borough Bunds Act, 1872 (35 A 36 Viet. e. ill), and Boiough Bunds Act, 
1903 (3 Edw. 7, e. 14). The application of the Act of 1872 was extended to 
county councils hy tho Local Goiermncnt Act, 1888 (51 & 52 Viet. c. 41), s. 15, 
and to the metropolitan Loiough councils by the London Government Act, IS99 
(62 & 63 Viet. c. 14), s. 6 (61 ' * 

(o) Borough Bunds Act, 1872 (35 it 36 Viet. c. 91), b. 10. 

(jj) Standing Older 1 of each House. As to procedure generally, sf e Bile 
Parliament. 

(, q ) Staudmg Order 5 of each House. 

(r) Standing Order 15 of each House. 

(«) Sfandmg Order 139 of tho House of Lords and 187 of the House of 
Commons. 

(t) Standing Older 33 of each Houae. 
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Gas. 

620. It is also provided by the standing orders of the House of 
Commons that, in every Bill by which an existing gas company is 
authorised to raise additional capital, provision shall be made for 
the offer of such capital by public auction or tender at the best 
price w'hich can be obtained, unless the committee on the Bill shall 
report that such provision ought not to be required, with the 
reasons on which their opinion is founded (a). It is further provided 
that in the case of every such gas Bill it shall be competent to the 
committee so to regulate the price of gas to bo charged to consumers 
that any reduction of an authorised standard price shall entitle the 
company to malso a proportionate increase ol the authorised divi¬ 
dend, a,nd that any increase above the standard price shall involve a 
proportionate decrease of divideud (ft). The standing orders of the 
IJouse of Commons also provido Unit tho municipal or other local 
authority of any town or district alleging in their petition that 
such town or district may be injuriously affected by the provisions 
of any Bill relating to the lighting thereof, or the raising of capital 
for such purpose, shall be entitled to he heard against such Bill(e). 

Sub-Slit. 3.— By Provisional ( >rder. 

621. lTovisional oiders authorising certain gas undertakings 
may ho obtained in any district other than districts within the 
metropolis by any company, companies, or persons, under the 
authority of the Gas and Water Works Facilities Act, 1870 (d), as 
amended by the Gas and Water Works Facilities Act, 1870, Amend¬ 
ment Act, 1878(c). Urban authorities who may under the Public 
Health Act, 1875 (/), themselves undertake to supply gas for tho 
whole or any part of their district, and rural authorities upon whom 
these urban powers are conferred, may also obtain a provisional 
order under these Acts in respect of such district or part thereof {g). 
The term “undertakers” used'in the two first-mentioned Acts‘is 
deemed to include such company, companies, or person and such 
authorities (//). 

622. •! he gas undertakings in respect of which provisional 
orders may be obtained are those for which powers are required for 
all or any of tlio following purposes—(1) to construct or to main¬ 
tain and continue gasworks and works connected therewith or to 
manufacturo-and supply gas in any district within which there is not 


(«0 Standing Order 188 of the House of Commons. There is a very similar 
I' 1 ’™ 31 m Standing Order 140a of the IIoupo of Lords ; for the form of those 
provisions, sea pp. 370 et seq , post. 

of lhe Ho ” 6 ' ,f A> fori " 

(<) Standing Order 134 a. 

. & ^ 70 : 8 V 15 provides that, tho Act shall not apply to 

1 lT^ 00 de “ by tho Motr °l )oli8 Management Act, 

luSni^li? 8<J ’ T alsi> . H .' 13 aa to exclusion of the 

£«S: “ *’ r ™ onal orders - title Parliament. 

Iff) 1 bid., s. 161; and see p. 300, ante. 

Viut. y. 70)’ a' QaS and Water Works Facilities Act, 1870 (33 & 
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an existing company, corporation, body of commissioners, or person 
empowered by Act of Parliament to construct such works or to 
manufacture and supply gas; (2) to raise additional capital neces¬ 
sary for any of the purposes aforesaid ; (8) to enable two or more 
companies or persons, duly authorised to supply gas in any dis¬ 
trict or in adjoining districts, to enter into agreements jointly to 
furnish such Bupply or to amalgamate their undertakings; (4) to 
authorise two or more companies or persons supplying gas in any 
district or in adjoining districts to manufacture ami supply gas anil 
to enter into agreements jointly to furnish such supply and to 
amalgamate their undertakings (i). Any gas companies tunpoweiod 
as aforesaid may apply for and avail themselves of the facilities of 
this Act within their own districts respectively ( i ). 

623. Where tho undertakers require powers for the purpose of 
constructing gasworks or works connected therewith, within any 
district, tho consent of the local authority of such district is neces¬ 
sary before any provisional order can bo obtained ; and where in 
such district thore is a road authority distinct from the local 
authority, the consent of such road authority is also necessary 
in any case where power is sought to break up any road of such 
road authority,unless the Board of Trade or, in the case of applica¬ 
tions by urban authorities, the Local Government Hoard, in any case 
in which the consent of the local authority or road authority is 
refused, are of opinion, after inquiry, that, ha\ing regard to all the 
circumstances of the case, such eonsont ought to be dispensed with. 
Whon the Board dispense with such consent they are required to 
make a special report stating tho grounds on which they lmvo dis¬ 
pensed with the same (k). Tho local authority, the consent of which 
is required, is in boroughs tho town council, in urban districts the 
district council, and in rural parishes the parish council, or, where 
there is no parish council, tho parish*meeting (/). 

624. The undertakers who intend to make an application for 
a provisional order must on or before tho 1st November next 
beforo their application give notice in wiiting of their intention to 
make the same to every company, corporation, or person fit' any) 
supplying gas within the district to which tho proposed application 
refers (m). In the months of October and November next before 
their application, or in one of these months, they must publish 
notice of their intention to make such application by advertisement 
according to certain rules and regulations («). On or before the 

(j) Gas and Water Works Facilities Act, 1870 (03 &. 34 Yict. c. 70), s. 3. 

(7c) Ibid., e. 4 ; and Public Health Act, 1875 (08 & 39 Yict. c. 55), s. 161, in 
the case of applications by urban authouties. 

(l) Gas and Water Woiks Facilities Act, 1870 (33 & 34 Yict. c. 70), s. 2, and 
Sched. A, as varied by the Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 6 ; 
Local Government Act, 1894 (56 & 57 Viet. c. 73), ss. 6, 19, 21. Tho road 
authority in most cases is the town council in boroughs, and the distiict council 
in urban and rural districts. As regards many main roads, the road authority 
is the county council; see title Highways, Streets, and Bridges. As to local 
authorities m general, see title Local Government. 

(m) Gas and Water Works Facilities Act, 1870 (33 & 34 Viet. c. 70), s. 5 (1). 

(«) Ibid., s. 5 (2). The whole notice must be included in one tub ertisement, 

which is to be headed with a short title, descriptive of the undertaking. Each 
advertisement is to contain the following particulars:—(1) The objects of tha 
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Sect. 3. 80th of the same month of November certain documents (o) must 

Grant of be deposited at the office of the Board of Trade in the case 

Special of applications by companies or persons (p), and at the office of the 
Statutory Local Government Board in the case of applications by local 

Powers. authorities, made pursuant to the Public Health Act, 1876 (q). 

These documents must also be deposited for public inspection in 
the office of the clerk of tho county council or of the peace for 
every county, riding, or division which will bo affected by the pro¬ 
posed undertaking or in which any new work will be made(r). On 
or before the 23rd December in the same year there must lie 

intended apyilicntion; (2) a goneial do'-ciiplion of tho nature of tho proposed 
new waits nf any); (3) tho nanu's of tho town-lands, parishes, townships, and 
oxtiu-paroehiul place, in winch the pi opened new woiks (if any) will he made : 
(4) tho time and places at whmh thy deposit, which has to bo mado before tho 
dUt’h November, will ho mado ; (."») an o/lico, either m London or at iho place to 
which the intended application ielates, at which punted copies of the draft 
provisional order when deposited, uml of the pioyi-nm ,il order when mado, will 
ho obtainable. Tho ndveitisoinent is also, in every case, to he inserted once at 
least in the f.omlou Gazette, and once at least in ea<’h of two miooc-mvo weeks in 
somo ono and tho same newspaper published in the district affected by tlio 
proposed undoit.aking, wheio tho pit posed works (if any) wall ho made; or if 
theie ho no such newspaper, then in somo one ami tho same newspaper 
published in the county in which every such district, or some part theioof, is 
situated; or if them Is none, then in somo one and the same newspaper published 
in some adjoining or neighbuui mg county (sco Gas and Water Works Facilities 
Act, 1870 (33 t 3d Yict. c 70), Sc tied B, I’art T.j. Other notices, and finther 
particulars as to tho notice to he given by advertisements— for example, as to tho 
manner in which olpoetums to the older may bo sent m arc requuod by tho rules 
made by tho Boanl of Ti.ide and Local GouTinncnt Boaid lesppelivnly, under 
powers confcried on tin in by tho Gas and Water Woiks Facilities Act, 1870, 
Amendment Act, 1873 (30 & 37 Yict e. 80), p. 14. For a form of application for 
a provisional order, see Ihiovclopiediaot Forms and Precedents, Yol TX , p. 34.0. 

(o) Those documents include (1) a copy of thy advertisement published by 
them ; (2) a map showing tho kind piopooed to ho used for tho manufacture of 
gas, or of losidiml piodmls aiding in tho manufactuio of gas , (3) apiopor plan 
and section of the proposed new woiks (if any), such plan and section to be 
piopared according to such regulations as may fmm time to timo bo made by tho 
Board of Trade m that, behalf, in the case of companies, and by the Local 
Government Boaid m the case of uiban authorities, and rural autliontieshaving 
urban poweis (see Gas and Water Works Facilities Act, 1870 (33 & 34 Yict. 
c. 70), Sched. B, Fart. IT. (1)), ami the rules made pursuant to the Gas and 
WaterWorks Facilities Act, 1870, Amendment Act, 187,j (30 & 37 Viet. o. 89), 
a 14 ; and the Public HoaLth Act, 1873 (38 & 39 Yict e 33), a. 101. Those rules 
and regulations ha\e been mado and published by the Board of Trade and the 
Local Government Board rosp<'ctn oly, and may bo icsciuded and added to at 
any time. They require, niter alia, compliance with the standing ordeia of 
Parliament ; see pp. 311, 312, ante. For forms of parliamentary documents, see 
Encyclopaedia of Forms and Piecedonts, Yol. IX., pp. 138 tf *n_/. 

( p) Gas and Water Works Facilities Act, 1870 (33 & 34 Yict. c. 70), s. 5 (1), 
and Sched. B, Pait II. 

(q) 38 & 39 Yict. e. 55, s. 161. 

(i) Ghs and Water Woiks Facilities Act, 1870 (33 & 34 Yict. o. 70), Sched. B, 
Part II. (2). The clerk of tho peace acts as clerk to the county council m 
regard to the deposit of plans and documents (see Local Government Act, 1888 
(51 & 52 Viet. c. 41), s.83(6)). All maps, plans, and documents required by the 
Gas and Water Works Facilities Act, 1870 (33 & 34 Viet. c. 70), as amended, to 
he deposited for the purposes of any provisional order, may be deposited with 
tho persons and in tho manner directed by tbe Parliamentary Documents 
Deposit Act, 1837 (7 Will. 4 & 1 Yict. c. 83), and all the provisions of that 
Act apply accordingly (Gas and Water Works Facilities Act., 1870 (33 & 34 Viet, 
c. 70 , e. 5). 
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deposited, according to certain regulations, certain other documents 
at the office of the Hoard of Trade or of the Local Government 
Board, as the case may be (s), and also a sufficient number of 
printed copies of the provisional order as proposed by the under¬ 
takers, with any schedule referred to therein, at tho office namod 
in that behalf in the advertisement, and such copies are to he there 
furnished to all persons applying for them at the price of not rnoro 
than Is. each(f). 

625. The Board of Trade or the Local Government Board, as the s 
caso may he, must consider the application and also any objection H 
that may be lodged with them on or before such day as they from j, 
time to time appoint (a), and must determine whether or not tho 
undertakers may proceed with the application (/>). When such 
Board arc of opinion that it is expedient that an inquiry bo hold in 
relation to any application for a provisional order, they may order 
and direct such inquiry to be held at such time and place as they 
think proper, subject to certain provisions as to tho holding 
thereof (e). When such Board consider it expedient and proper 

i#) Gum tmd Water Winks Facilities Act, 1870 (33 & .‘it Viet. e. 70), 
belied. 11, J’.ut Ill Tim undmiukejs urn, udir aha, loquued to deposit—- 
(1^ a menioml binned l>v tho undeiWkois, headed with it shell, title d'"Miip-. 
tivo of tlio undei taking ^corresponding with that at tho head of tho adver¬ 
tisement), addiessid to tho liouid of Ttudo or tlio Local Government Bund, 
nstho case may ho, and pruning for a pimisional older , (2) u panted draft of 
tho provisional order us proposed by tho undo] takers, with any si hedulo referred 
to therein ; (3) un estimate of the expense of tlio proposed now works (if any), 
signed by tho persons making them (Las und Water Works Facilities Act, 187U 
(;i:[ & ;N Viet. e. 70), Si lied. B, 1'uit 111.) Union mud© respectively hv tho Boiud 
of Trade and tlie Local Government, Board ulso lequiro tho deposit of adilitamul 
documents and contain further regulations l’rooi of compliance with provisions 
of tho Act und ol those rules is required. Tho memoiial of the umlei takers 
n to l.o wiitten on foolscap pupm bookwise, with quarter maigm, and is to he 
m the following form, with such \uriutiens*as circumstance.' require:— 

[AVairf Title of Underlakviy'] 

To tho Board of Tnido (or Loral Government Boaid, as the ease mat/ he). 

Tho memorial ol the undcilakeis of ( short tiUe of undertahnnj) showotli ns 
follows:— • 

1. Your memorialists have published in accordance with tho requirements, of 
tlio Gas and Water Woiks Facilities Act, 1870, the following adveilisenient:- - 

[Here Advertisement to he set iiit veilatunf] 

2. Your memorialists have also deposited, in acemdunce with the requiio 
menta of the said Act,, copies of the said advei tisemout and (here state de/>u~it of 
Berejal matters i c/Hired). 

Your memorialists, therefore, pray that a provisional older may be made in 
the terms of the draft proposed by your memonahsfs or in such other terms as 
mav seem meet. 

AD) 

q" j Undertakers. 

(t) Gas and Water Works Facilities Act, 1870 (33 & 34 Yict. c. 70), Schcd B, 
Part TIL (2). 

(a) The day before which objections must be Bent in and the nmliiud of 
sending them are contained m tho rules referred to in note fa), su/ira. 

(h) Gas and Water Works Facilities Act, 1870 (33 & 34 Viet. c. 70), s 0. 

(c) Ga» and Water Works Facilities Act, 1870, Amendment Act, 1873 
(36 & 37 Yict. c. 89), s. 13. Tlio provisions to which the inquiry is subject are 
contained in the same section, and are—(1) the inquiry is to be hold in public 
before an officer or officers to bo appointed in that behalf by the Board, and 
hereinafter culled the commissioner or commissioners; (2) ten days’ notice at 
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that the application should be granted with or without addition or 
modification, or subject or not to any restriction or condition, and 
it lias been proved to their satisfaction that all the requisitions as 
to notices and deposit of documents and like matters have been in 
all rejects complied with, the Board may settle and make a 
provisional order accordingly (d). 

626- The costs of and connected with the preparation and 
making of each provisional oi tier must be paid by the undertakers, 
and the Board may require the undertakers to give security for 
such costs before they proceed with the provisional order (e). 

627. When Die provisional ordor has been so made and 
delivered fo the unduInkers, they are required loithwilb. to deposit 
and publish the same by advertisement according to certain regu¬ 
lations (/). When it is proved-to the satisfaction of the Board 
of Trade or the Local Government Board, as the case may be, 
that such publication lias been completed (;/), such Board must, 
as soon as they conveniently can after the expiration of seven 
clays from tho completion of such publication in relation to any 

the least must bo given by the commissioner or eommissioneisof the time and place 
at which the inquiry is to be commenced, (11) tho inquiry must be commenced 
at tho time and place so appointed, and the commissioner or commissioner may 
adjourn the inquiry from time to lime as may bo necessary to such tune anil 
place as he or they may think tit, (1) the commissioner or commissioners 
musi, on the application of any party interested m the inquiry, by summons 
require tho attendance before him or them, at a place or lime to ho mentioned 
in the summons, of any person to bn examined as a witness beforolmu or them, 
and every person summoned must attend and answer nil questions touching tho 
matter to bo inquired into, and any p'rson who wilfully dwfficus any such 
summons or refuses to nnswei any questum put to him by tho commissioner 
or commissioners for tho purposes of tho inquiry becomes liable on summary 
conviction before two justices to a penalty not exceeding £5, but no peison 
shall he icquired to attend in obedimico to any such summons unless the reason¬ 
able charges of his attendance shall have been paid or tendered to him, and no 
person shall bo required in any case m obedience to any such summons to tiavel 
inoio than ten miles from his place of abode , (~>) tho commissioner or commis¬ 
sioners am reqniied to make a report to tho 1 m mid in writing, and to deliver 
copies of the report upon request to all or any of tho parlies to the inquiry. 

(d) Gas and Water. Woiks Futilities Act, INTO (38 & 151 Yict. c. 70), s. 7. As 
to the contents ol tho oidei, see pp. .‘{17, 1122, 323, pu&f. 

(c) (las and Walor Works Facilities Act, 1S70 (311 & 31 Yict c. 70), s. 7. 
Provision as to security for cobts is contained in the iule3 issued by tho Hoard 
of Trade. As tho confirmation of the order is by public Act, the piovisions 
of tho Borough Funds Act, 1872 (33 & 30 Viet. c.‘ 01), do not apply to costs of 
orders obtained by local authorities. 

( / ) Gas nnd"Water Woiks Facilities Act, 1870 (33 A 34 Yict. c. 70), s. 8. The 
regulations are contained in Fait IV. of Sehed. E to that Act, and by them it 
is lequired that the undertakers shall deposit printed copies of the provisional 
older >vheu settled and made, for public inspection in the offices of tho clerics 
of the peaco or county council where the documents required to he deposited by 
them oil or before tho 30th November, were deposited (see noto ( r), p. 314, ante). 
They must also deposit a sufficient number of such printed copies at tho office 
named in that behalf m the advertisement, such copies to be then furnished to 
all persons applying for them at a price which the Board of Trade have suggested 
rimuld not be more tlun !*. each. They are also to publish the provisional 
eider as an advertisement once in the local newspaper in which the original 
advertisement of the intended application was published. * 

(v) Tlio rules issued In the board of Trade and the Local Government Board 
piescube the form of prn.d of compliance with tho above regulations. 
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provisional order which, shall have been published as aforesaid, not 
later than the 25tli April in any year, procure a Bill to be intro¬ 
duced into either House of Parliament for an Act to confirm the 
provisional order, which must he set out at length in the schedule 
to the Bill. Until such confirmation by Act of Parliament the 
provisional order has no operation (/j). If while any such Bill is 
pending in either House of Parliament a petition is presented 
against any such provisional order comprised therein, the Bill, so 
far as it relates to the order petitioned against, may bo referred <o 
a select committee, and the petitioner is allowed to appear and 
oppose as in the case of a Bill for a special Act(//). The Act 
confirming the provisional order is deemed a public general 
Act (?). 

628. When the Board oE Trade or the Local Government Board, 
as the case may be, have made ilny such provisional oidir, they 
may from time to time revoko, amend, extend, or vary such order 
by a further provisional order. Every application for such further 
provisional order must be made in like manner and subject to the 
like conditions as the application for the former order, and (ho 
further order must be made and confirmed in like manner iu every 
respect as tho former order (A). 

Sect. 4.— Terms upon which Powers are Granted. 

629. Parliament in granting statutory powers to promoters oF 
gas undertakings at the same time imposes duties and restriction- 
upon them for the benefit of the public. Provisions usually con¬ 
tained in Acts authorising gas undertakings are those of tho 
Gasworks Clauses Act, 1847 (/), as amended and extended by the 
Gasworks Clauses Act, 1871 (hi). The former Act was passed in 
order to consolidate such provisions (a). Hince these Acts wore 
passed it has become the practice of Parliament to insert in gas 
Acts further, and in some cases different, provisions, and those 
commonly inserted are to ho found in the model Bills and clauses 
which are published under the authority of the Chairman qf Com¬ 
mittees of tho House of Lords and are varied from year to year. 

630. The Gasworks Clauses Act, 1817 (l), must he incorporated 
in every provisional order authorising a gas undertaking made 
under the Gas and Water Works Facilities Act, 1870(e); and the 
Gasworks Clauses Act, 1871 (m), applies to every such order, save 

(/,) Gas and Water Works Facilities Act, 1870 (03 & 34 Yict. c. 70), s. 9. 

(t) Ibid. They are printed and published among the local and personal 
Acts. 

(/<■) Gas and Water Works Facilities Act, 1870, Amendment Act, 1878 
(36 & 37 Viet. c. 89), s. 12 There is also a power confenedon the Local 
Government Hoard by the Public Health Act, 1873 (38 & 39 Viet. c. 55), s 308, 
to alter or amend local Acta by means of provisional order, and such powoi has 
been used to vary and amend special Acts relating to gas. 

(l) 10 & 11 Viet. c. 15. 

(m) 34 & 35 Yict. c. 41. 

(«) See title to that Act and preamble. 

(o) 33 & 34 Viet c. 70, s. 10 ; Gasworks Clauses Act, 1871 (34 & 35 Yict. c. 41), 
s. 3 ; and see p. 312, ante. 
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where the provisions of either Act are thereby expressly varied 
or excepted ( p ), and the expression “ the special Act ” used in the 
Gasworks Clauses Acts includes a provisional order (q). 

As regards local Acts, the provisions of the Gasworks Clauses 
Act, 1847 (r), extend only to such gasworks as are authorised by an 
Act passed after the 23rd April, 1817, ami which declares that the 
same are incorporated therewith (s). When incorporated, all the 
clauses of the Act, save so far as they are expressly varied or 
excepted by the local Act, apply to the undertaking authorised 
thereby so far as the same are applicable thereto, and with other 
incorporated clauses form part of such Act, and arc construed 
therewith as forming one Act (t). The term “the special Act” is 
used to describe the incorporating Act (it). 

The Gasworks Clauses Act, 1871 (w), must be construed together 
with the Gasworks Clauses Act, *1847 ( x ), as one Act, and the pro* 
visions of the later Act repeal and supersede those of the earlier 
Act inconsistent therowith (//). It follows, therefore, that the pro¬ 
visions of the later Act apply to undertakings authorised by local 
Acts passed previously to it and which incorporated the earlier Act, 
except in so far as these local Acts contain express variations and 
exceptions ( 2 ). The provisions of the Gasworks Clauses Act, 1871 (a), 
also apply to every gas undertaking authorised by any special Act 
passed after the 13th July, 1871, save where the provisions are 
exprossly varied or excepted by such special Act (b). 

631. The Gasworks Clauses Act, 1847 (c), is divided into groups of 
clauses relating to particular matters in order to facilitate the 
incorporation of parts thereof. The groups are preceded by 

(p) In ciders authoiising urban authorities to carry on gas undertakings it is 
usual to except vuinms clauses which are not applicable to these authorities, 
such as those dealing with profits, reseivo fund, annual accounts, and supply 
to public lamps, other clauses being inserted 
(<]) Gasworks Clauses Act, 1847 (JO A 11 Yiet. c. In), s. 2 ; Gasworks Clauses 
Act, 1S71 (.'it & 35 \iet. c. 41), s. 3, Gas and Water Works Facilities Act, 1870 
(83 & 34 Viet. c. 70), s. 10. 

(r) 10 & 11 Viet c. 15. 

(si Ibid., s. 1. In practice they wore invariably incorporated. 

(i) 1 hid. Tiro clauses of other Acts usually incorporated are those con¬ 
tained m tho Companies Clauses Consolidation Act, 18-15 (s & 9 Vat, e. Id), and 
m tlio Linds-Clavses Consolidation Act, 1815 (8 & 0 Viet. c. 18). 

(u) Gasworks Clauses Art, 18-17 (10 & 11 Viet o. 15), s. 2. 

(/el 34 A 35 Viet. e. 41. 

(cr) 10 11 Viet. c. 16. 

ly) Gasworks Clauses Ait, 1871 (34 & 35 Viet. c. 41), s. 1 ; and see also 
Gasworks Clauses Art, 1847 (10 & 11 Viet. c. 15), s. 40. 

(zl Commercial Gas Go. y. Scott (1875), h. E. 10 Q. if. 400 ; South Metropolitan 
Gas l.u/ht and Cole Co. v. Kocikes (1880), dl L.T. 550; Dudley Gas Co. v. 1 Varnmni- 
ton (1881), 50 I, J. (m. c.) 00; compuro Gaslu/ht and Coke Co \. Hardy (1880), 17 
U. E. 1). 019, O. A. ; Ltuminqlon Driers Gas Co. v. Davis (1880), 18 Q„ E. ]>. 
107. The Metropolis Gas Act, I860 (23 & 24 Viet. c. 125), s. 2, provided that the 
Gusworks Clauses Ad, 1847 (10 & 11 Viet. c. 15), should be applicable to the 
various gas companies mentioned m that Act. 

(a) 34 & 35 Viet c 41. 

(5) Ibid., s. 3. E.rj.. in the Commercial Gas Act, 1875 (38 & 39 Vift. a cc.), 
n. 8, it is exprossly provided that the Gasworks Glauses Act, 1871, shall not apply. 
(C10& 11 Viet. e. 15. 
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headings or words introductory to the enactment with respect to 
each matter (d). For tho purpose of incorporating parts only of 
the Act with any other Act, it is enough to describe the clauses of 
the Gasworks Glauses Act, 1847 (c), respecting any matter, in the 
words introductory to tho enactment respecting such matter, 
and to enact that the clauses so described, or Hurt the Act with the 
exception of the clauses so described, shall be incorporated with 
such other Act, and thereupon all the clauses so incorporated form 
part theroof, savo so far as they are expressly varied or excepted 
thereby, and it is to be construed as if such clauses were set forth 
therein with reference to the matter to which such Act relates (c). 

632. In construing the Gaswoiks Clauses Acts the expression 
“tho uudeitaking” means tho gasworks and tho works commoted 
therewith by the special Act authorised to be constructed, and tho 
expression “ tho undertakers ” m?oans the persons by tho spoeial 
Act authorised to construct the gaswoijks (/), and unless there he 
something in the subject or context repugnant to such construction, 
the expression “ the gasworks ” in tho Gasworks Glauses Acts and 
in the special Act also means the gasworks and the works connected 
therewith by the special Act authorised to he constructed (y). 

Sect. 5.— Access to Special Act. 

633. Parliament commonly requires the insertion in the special 
Act of provisions to enable persons interested and other members 
of the public to have access to the special Aci. For this purpose 
the undertakers are commonly required (A), at all times after the 
expiration of six months of the passing of the special Act, to keep in 
their principal office of business a copy of the special Act printed 
by Ilia Majesty’s printers or some of them, and also within the 
space of such six months to deposit in tho ottico of the clerk of tho 
peace or county council of the comity in which the undertaking is 
situated a copy of the special Act printed as aforesaid, and the said 
clerk must receive, and lie and the undertakers must respectively 
keep, the said copies of the special Act, and permit all persons 
interested to inspect the same and make extracts and conies there¬ 
from in the like manner and upon the like terms, and under tho 

(i/) These groups, with tho mtioduotory boa dings with inspect to euih matter, 
me as follows:—Ks 2, 3, the construction of tho Act and any Act incoiporuted 
therewith ; ps. 4, 5, citing the Act or any pui t thoreof; a*. 0 —12, tho breaking up 
of streots for tho purpose of laying pipes; ss. 13—17, the supply of gas, and 
the recovery of tho rent lo bo paid for tho same; ss. 18—20, waste or misuse of 
tho gas, or injury to tho pipes and othor works ; ss. 21—29, the provisiou for 
guarding against fouling water and other nuisance from the gas; ss. 30—38, 
tho amount of profit to be received by tho undertakers whon the gasworks are 
carried on for thoir benefit; ss. 40, 12—44, the recovery of damages not specially 
provided for, and of penalties, and the determination of any other matter 
referred to justices or to tho sheriff; ss. 45, 46, access to the special Act; ss. 47, 
49 provide that the undertakers are not to he exempted from the provisions of 
certain Acts; and s. 48 saves the rights of the Crown; ss. 39, 41, and 30 have 
been repealed. _ 

(e) Gasworks Clauses Act, 1847 (10 & 11 ^ ict. c. 15), s. 5. 

(/) Ibid., s. 2. 

(a) I Hid., s. 3. As to the term “ the special Act,” see p. 318, ante. 

\h) Gasworks Clauses Act, 1847 (10 & 11 Yict. o. 15), s. 45. 
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like penalty for default, as is provided in the case of certain plans 
and sections by the Parliamentary Documents Deposit Act, 1837 (i). 
If the undertakers fail to keep or deposit any of the said copies of the 
■special Act as above mentioned, they are liable to a penalty of £20 
for every such offence, and alBO £5 for every day afterwards during 
which such copy shall not be so kept and deposited (k). 

Sect, 6.— Cesser of Powers to Construct Works. 

634. Special Acts may contain a provision limiting the time 
within which the statutory powers for the construction of the works 
may bo exorcised. In the case of provisional orders, if the under¬ 
takers empowered by any order to make works do not, within three 
years from tlm date of such order, or within such shorter period as is 
prescribed therein, complete the works ; or if within one year from 
the date of the order, or within such shorter period as is therein pre¬ 
scribed, tho woiks are not substantially commenced ; or if the works 
are commenced, but, whilst tho powers to carry them on exist, are 
suspended without a reason sufficient, in the opinion of the Board 
of Trade or Local Government Board, as the case may be, to 
warrant such suspension, the powers given by the provisional 
order to the undertakers for executing such works or otherwise in 
relation thereto cease to bo exorcised, except as 'to so much of 
the same as is then completed, unless the time be prolonged by the 
special direction of the Board of Trade or Local Government Board, 
as tho case may b e(l). A statement in wiilmg by such respective 
Board to tho effect that such works have not been completed, or 
that tho works havo not been substantially commenced, or that 
they lm\e been suspended without sufficient reason, is conclusive 
evidence for the purposes of this provision of such non-completion, 
non-commencement, or suspension (I). 

Sect. 7.— Sale of Undertaking to Local Authority. 

635. Any urban authority (in) may (with the sanction of 
tho Local Government Board), for tho piupose of supplying gas 
within,their district or any part thereof, either for public or private 
purposes, buy, upon such terms as may he agreed on between such 
authority and tho company, all tho rights, powers, and privileges, 
and all or any of the lands, premises, works, aud other proporty of 
any gas company, hut subject to all liabilities attached to the same 
at the time of such purchase. The directors of any such company 
may likewise sell and transfer the same to such authority in 
pursuance, in the case of a company registered tinder the provisions 
of ihe Companies (Consolidation) Act, 1008 (u), of a special resolution 

0 ) 7 Will. 4 & 1 Viet. c. 83. 

(/*>) Gasworks Clauses Act, 1847 (10 & 11 Viet. o. l.’>), s. 40. As to recovery 
of penalties, see pp. 373 et seq.,post. 

(i) Gas and Water Woiks Facilities Act, 1870 (33 & 34 Yict. c. 70), s. 11; 
Public Health Act,, 1875 (38 & 39 Viet. c. 55), s. 161. 

(??i) This would include a rural authority having the necessary urban 
powers. 

(a) 8 Edw. 7, c. 69, which repeals and consolidates the Companies Act, 
1SS2 (25 & 26 Yict. c. 89). and Acts amending it ; see title Companies, Yol, Y., 
p. 2M>. 



. - Pa Rt I.—Powers to Carry on a Gas Undertaking. 


821 


of the members passed in the manner provided by that Act, and, in the 
case of any other company, of a resolution passed by a majority of 
three-fourths in number and value of the members present, either 
personally or by proxy, at a meeting specially convened with* notice 
of the business to be transacted (<->). 

636. In addition to this power of purehaso by ugrmneul, local 
Acts of Parliament have sanctioned tho compulsory acquisition of 
gas undertakings by local authorities (p), the price'to be lived by 
arbitration to he carried out either under the provisions of the 
Lands Clauses Acts (<j) or the Arbitration Act, I8H1J (i ). 

Where the gas undertaking extends beyond tho district of tho 
council so authorised to pimdiuse, a clause is commonly inserted 
providing that, if the local authority of the dishict so beyond that of 
the purchasing council desire to purchase the gasworks and plant 
in their area, tho purchasing council shall not oppose any application 
to Parliament for that purpose, except in detail, and provision is 
made for fixing the price of such works and plant by agreement or 
arbitration !.s’). In assessing the prieo to bo paid for such gasworks 


Sect. 7. 

Sale of 
Under¬ 
taking to 
Local 
Authority. 


Compulsory 

purchase. 


(o) 1’ublic Health Act, 1ST”) (3>S & 09 Yu t <■ 3.1), k. 102. It would appear 
that tho power conferred by ilns uoctiou is limited to companies wlmso an>a of 
supply is composed witlim the district of the urban authority, and migld imt 
extend to coin names who have poweis and privileges outside as well as msido 
the disfiict. It applies, however, to both statutory and non-statutory under¬ 
takings On tho purchase of these powers and privileges tho nut.hoiity aio 
relieved from the bar against supplying gas contained m tho Public Health 
Act, 1STo (3.3 & 39 Viet. v. 33), s 101, and can then supply gas under that 
section, and they can ptobahly exercise tho Tights, powers, and privileges which 
they puichase. As to the power of tile Local (Jrovoiiunent Hoard by piovision.il 
order to amend and altei a local gas Act alter suili pm chase, soo ibid., s 303. 
It would sooin that an agtoemont to purchase the rights, poweis, and privi¬ 
leges of tho company would include the goodwill of tho undertaking, and its 
value would have to bo considered hv an arbitrator in fixing tho price ; see He 
Hucknall-undcr-Huthwaite Urban Hiatt nt Count tl and South H’ormauton, Illaehicelt 
and Ihtchtall-under-Huthwmle Gas Co. (1903), 69 J. P. 329, ('. A. Reference 
may be made to the cases of Kmqsfon Light, Heat, and Power Co. v. Kingston. 
Corporation (1904), 20 T. L. K 418, P. C. As to the payment of costs vf arbi¬ 
tration under an agreement for sale, see Malvern Urban District Council v. 
Malvern Link Gas Co. (1900), 83 L. T. 320, 0. A.; Hamilton Gas Co., Ltd. v. 
Hamilton Corporation, [1910] A. O. 300, P. C. 

(p) This is commonly done hv a Bill promoted by the local authority, and is 
more commonly sanctioned by Parliament in the case of companies having no 
statutory powers than in tho case of those which havo. In the caso of the 
former, if they apply to Parliament for statutory powers, a clause is not 
uncommonly inserted, at the instance of tho local authority, providing that, if 
the authority promote a Bill for the purchase of tho undertaking, the company 
will not oppose it, except as to the details thereof, and providing that the com¬ 
pany shall not claim any enhanced value by reason of having obtained statutory 
powers. 

(g) 8 & 9 Yict. c. 18, and Acts amending that Act ; see title Compulsory 
Purchase of Land and Compensation, Yol. YI., pp. 1, 78. 

M 52 & 53 Yict. c. 49; see title Arbitration, Yol. I., pp. 437 ef seq. 

(a) See, for example, Model Bills and Clauses, 1910, Miscellaneous Clause, 9. 
The following is the form of clause:—“ If at any time after the passing of this 
Act any local authority whose district is beyond the district of the council, but as 
to the whple or any part thereof within their limits for the supply of gas. shalL 
give not less than six months’ notice in writing to the council of their desire to 
purchase such portion of tho gasworks and plant of the council as is contained 

H.L.—TtY. * W ’f 0 
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Sect. 7. and plant, tho arbitrator ought not, in the absence) of provision in 
Sale of (hr* special icfc, to allow any compensation in respect ol the 
Under- severance of the mains and works in tho outside area from the 
taking to 0 t]ior mains and works, or in respect of tbo loss of revenue caused 
a 1} y ^ ie COf, sati(m of power to snp]>l\ gas within the outside area (l). 

. ° n In special Acts authorising the purchase of gas undertakings a 
clause is sometimes inserted providing that (ho powers in regard to 
the manufacture of gas engines, stows, ranges, pipes, and other 
gas accessories shall not ho tianslerred <w). 


Part II.—Works and Lands. 

Heir. \ — Coiixii art inn nf" irii/.s (b). 

General 637 . U ho special hot or order commonly empowers the undcr- 

gowt-tu. takers upon the land thciein specified to (reel, maintain, alter, 

improve, enlarge, extend, and renew or di. continue gasworks, 
retoi Is, gasometers, mams, pipes, stopcocks, macluneiv, and other 
works and apparatus and conveniences, and to do all n!In r nidi 
acts as may he pioper for making and storing ge-. and for supply¬ 
ing gas wC/iiu the specified limits. It aho empowers them to 
make, hlore, and supply gas accordingly, and to manufacture, sell, 
provide, ami deal in coke, tar, and all other residual products or 
refuse of any materials employe i in or resulting from the manufac¬ 
ture of gas (<■). This power, however, does not authorise them to 
int< rfere with tin 1 , rights of owners of other properly, or to cause 

v, iiliin tho district of nnv suck Iniql authority, and shall obtain the com-mit. of 
till* Local <lovernmont Hoard to such puuh.ise, anil shall apply to I’.nlianicnt 
01 tlio Local lioverninont Doind for junvcr to pm chase such poition of tlio gas- 
v,oiks and plant of tlio council (except tlio mains and pi ]»*>«, or otlior apparatus 
which shall be Dccossarv for supplying with gas any other part of tho limits of 
tho council for tho supply of gas), and to supply pas within such district, thou it 
shall not ho lawful for tho council to oppose such application (except as to tlio 
details tlioioof), and if such powers ot purchase and supply ho granted, tho 
council bhall sell and such local autkontv shall pmohuse tho poitum of tho 
gaswoiks aiul plant of tho council (except as atoicsaul) witlun tho distnet of 
such local autlioniy, at such price, being a sum in gloss, and upon such terms 
and conditions as shall he fixed in default of agreement by aibitration under 
the piovisions of the Lands Clauses Acts, Any such ])uichase shall he deemed 
to ho a pin pose of tho Public Health Act, 1875, except so far as the same may 
he otherwise provided for hv Pailmmeut. Tho couneil shall apply tho proceeds 
of any sale under this section in tho samo manner ns thev are required to apply 
money icceived from sales of land under this Act. Piovided that ufter the 
completion of such purchase all obligations on tlio part of the council to supply 
gas within the distnet of tho purchasing authority shall ceaso and determine.” 

(i) See lit II okt'inioti Vuitnl Urban Distnet Council and iiurslem Corporation 
(1907), 72 J. P. 28 ; and compare Simldon and Middlesboromjh Water Board v. 
Kirldeatham Local Board, [1893] A. C. 414; Dudley Corporation v. Dudley, Stour¬ 
bridge and Distnet Dlcfrn Tradion Co. (1907), 97 L. T. 556, H. L.; hamitton 
Gas Co., Ltd. V. Hamilton Corporation , [1910] A. 0. 300, P. 0. 

(d) Model Bills and Clauses, 1910, Miscel aneous Clauses, 11, 

(M As to the rating of gasworks, see title Baxes ani> Baxino. 

(C Model Gas Bill, 1910, 16. 
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any nuisance (d). _ They may, however, in eertain cases and on Sect. i. 
certain conditions interfere with telegraph lines and works (e) Construc- 

fiOO T tiOIl 

638. In every special Act and provisional order authorising a Works, 
gas undertaking, unless there is express provision to the contrary, B TT 
the land which may be used by undertakers for the purpose of to 

manufacturing gas or any residual products must be specilied, and specified 
the undertakers may not manufacture gas or any residual product landa * 
except upon such land, neither may they store gas except upon land 
described in the spocial Act or order in that behalf without the 
previous consent in writing of the owner, lessee, and occupier of 
every dwelling-house situated within 300 yards of the limits of the 
site where such gas is intended to be stored (/). 


Shot. 2. —Purchase and Taking of hand. 

639. If the undertakers desire to acquire land, whether volun- Powers to 
tarilv or otherwise, for the purposes of the undertaking, 2>rovision ac l uire kind, 
for this purpose must be made in the special Act or provisional 
order (//). 

In special Acts the Lands Clauses Acts, wholly or in part, and iu special 
with or without variations, are commonly incorporated (/<), and AcU * 
provision may be mado for tbo acquisition of the land required for 
the purposes of tho undertaking either compulsorily or by agree¬ 
ment Op In addition to the land authorised to bo acquired other¬ 
wise than by agreement, or in addition to the land winch may be 
used for manufftctuiing gas or residual products, undertakers are 
commonly authorised hy the special Act to purchase, take, and hold 
(bv agreement, but not otherwise) any other lands and heredita¬ 
ments, not exceeding a limited number of acres, which they may 
require for the purposes of their works; but they are piohibited 
from creating or permitting a nuisance on any such lands, and 


(i/) Tima they may not interfere) with ancient lights, nor may they in 
excavating foi their work a cause a sub-idi'ino of adjoining land bv. dunning 
away running hilt ( Jordcson v. S'at ton. South' ont<s and lin/pool Go‘ > Co, [1899] 
2 Oh 217, C. A., approved in Hatch Her v. Tunbridge Wet la Uas Co. (1901), St 
L. T. 707), Ah to nuisances, see Gasworks Claused Act, 1871 (3! & 3.7 Viet, 
e. 11', s 0 ; and pp. 37!) tt se<]., /»■•"£, 

(rl Telegraph Act. 187s (41 A 42 Yiet. c. 7G), s. 7, amending Telegraph Act, 
18(13 (2d A 27 Viet e. 112) s. 8. This applies goneially to statutoiy undertakings; 
see 1 itlo Teleokai'iis axd Tele i> hones. 

[ f ) Gasworks Clames Act, 1871 (34 A 35 Viet, c 41), h. 7, which Act applies 
to < \eiy gas undeituking authonsed hy special Act or provisional ordei passed 
after it, save whcio the provisions are expressly varied. Tho Gas and Water 
Works Facilities Act, 1870 (33 & 31 Viet. c. 70). s. 7, contains like restrictions 
m very similar would, hut these lestih'tions cannot be varied in the order; bee 
nho Model Gas Fill, 1910, clause 17, nnd for tho standing orders relating 

thereto, fee p. 311, 

(_(/) There aio no pun hums in the Gasworks Clauses Acts, 1847 (10 A 11 V a t. 
c. 15) sml 1871 (34 A 35 Yict c. 41), authorising the purchase of land by 
agieciueiit or otherwise. 

(h) See titlo CoxrruLHoiiY Purchase of Land and Conveys vi ion, Voi. VI., 

p. 12. 

(t) Th*e land authorised t<> ho aeqmicd compulsorily is cummoidv specified in 
the schedule to tho special Act 
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Gas. 

these lands must not be used for manufacturing gas or residual 
products (j). 

640. In provisional orders under the Gas and Water Works 
Facilities Act, 1870 ( k ), it is necessary that the Lands Clauses Acts 
be incorporated, save where they are expressly varied or excepted 
by the order, but the provisions with respect to the purchase and 
taking of land otherwise than by agreement ( l ) and with respect 
to the entry upon lands by the promoters of the undertaking 
are excepted ( m ). For the purposes of this incorporation the 
provisional order is deemed the special Act (ft). No such provi¬ 
sional order may contain any provision empowering the undertakers 
or any other person to acquire any lands otherwise than by agree¬ 
ment, or to acquire any lands, even by agreement, except to the 
extent limited in the order (o). 

641. When the Lands Clauses. Acts are incorporated, and the 
Gasworks Clauses Act, 1871 (p), is applicable, persons empowered by 
the Lands Clauses Acts to sell and convey or release lands may, 
subject to the provisions of these Acts, grant to tho undertakers any 
easement, right, or privilege, not being an easement of water, 
required for the purposes of the special Act in, over, or affecting 
any such lands, and the provisions of these Acts with respect to 
lands and rentcharges, so far as the same are applicable, oxtend 
and apply to such grants or to such easements, rights, or 
privileges ( q). 

642. Undertakers are commonly empowered, and in some cases 
are required, to sell and dispose of lands which they have acquired 
for the purposes of the undertaking, and which are no longer 
required for these purposes. These are commonly referred to as 
superfluous lands, and the Lands Clauses Consolidation Act, 184o {r), 
contains a group of clauses dealing with such lands. If all these 
clauses are incorporated, the Undeitakers will be required, at the 
expiration of a prescribed period, to sell all superfluous lands (s). 
The section lequiiing the undertaker to sell such lands is often 
omitted in special Acts and provisional orders. The Gasworks 
Clauses’Act, 1871 ( t ), however, authorises the undertakers to sell 

(f) Model Gas Bill, 1910, clause 17. As to dealing with such lands, see titlo 
Compulsory Pun quasi: of Laud and Compensation, Vol. VI, pp. 26—31 ; 
and see also title Water Supply ; as to the liability of the undertakers to 
proceedings for nuisance, see p. 322, ante, and pp. 309 et aeq., not>t. 

(k) 33 & 34 ViCt. c. 70. 

(l) Lands Clauses Consolidation Act, 1813 [8 & 9 Viet. c. 18), ss. 16—G3. 

(vn) 1 bid., ss. 84—89. 

(»') Gas and Water Works Facilities Act, 1870 (33 & 34 Viet. c. 70), s. 10. 

(<?) Ibid., s. 7. A provisional order authorising the compulsory purchase and 
taking of lands may, however, bo obtained by local authorities under the Public 
Health Act, 1870 (38 A 39 Viet. c. 50), e. 176, for the purposes of that Act, and 
gas supply may bo one of such piuposes [ibid., s. 161); and see p. 320, ante. 

(j>) 34 & 35 Yirt. c. 41. 

(q) Ibid., s, 10. 

(r) 8 & 9 Viet. c. In, ss. 127—132. 

(«) Ibid., e. 12 1 ; and see Model Gas Bill, 1908, clause 18, and title Com¬ 
pulsory Purchase of Land and Compensation, Vol. VI., pp. 26 ct teg. 

(<) 31 & 35 Viet. c. 41, s 6. As to the undertakings to which the Act is 
Applicable see pp. 309, 310, 318, ante. 
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and dispose of any lands which are vested in them, or which they 
are authorised to purchase, or which they may thereafter acquire, 
and which shall not be required for the purposes of the under¬ 
taking ; and it makes certain sections of the Lands Clauses 
Consolidation Act, 1845 (u), applicable to any such salo. It also 
empowers the undertakers from time to time to sell and dispose of 
any works, buildings, or elections on any lands belonging to them 
which shall not be required for the purpo&es of the undertaking (r). 

643. In all cases where land charged with rentcharge in lieu 
of tithes is taken for the construction of gasworks, the undertakers 
must, as soon as they are in possession of the land, and before it 
is applied to such construction, apply to the Tithe Commissioners 
to order the redemption of the rentchargo for a sum of money 
equal to twenty-five times the amount thereof (a). 

» 

Boot. 3.— L<tytnrf <>f l'.pca. 

Suit- Suer. L —Li (!< ih hil. 

644. The power to lay pipes in streets and highways mny bo 
conferred expiessly by special or other Act, or it mny he implied 
from a general power conferred by statute to light the streets {<>). 
It is usually grauted expressly by incorporating in the special Act 
the clauses of the Gasworks Clauses Act, 1817 (O, entitled '‘with 
respect to the breaking up of streets for the purpose of laying 
pipes.” In modern Acts the powers therein have been extended 
by a clause authorising the undertakers in certain events to lay 
pipes in private roads for the supply of gas to houses abutting 
thereon (d). When gas undertakers are authorised to supply gas 
in bulk outside their authorised area, a proviso is commonly 

(«) I.f , Lands Clausen Consolidation Aid, LSI.', (S & 9 Viet. <>. LSI, ss. 128-- 
10‘2. In provisional orders b. 127 [Uml) will be incorporated unless expiessly 
excluded; see Gas and Water Works Facilities A t, INTO (00 & 01 Vint <■ 70), 
s. 10. It is commonly excluded in the case of provisional ordors gianted 1o 
local authorities 

(y) See p. 321, ante. • 

(a) Tithe Act, 1878 (41 & 42 Viet. c. 42), s. 1. The redemption monev, with 
the expenses incident to the redemption, is to he paid io the CoimniHs’ontis, 
within a time to ho fixed by them, and is applied by them ( ibid .); see also title 
Ecclesiastical. Law, Vol XI., p. 730. 

(/)) Thus, by the Public Health Act, 187", (38 & 3!) Viet. c. 53\ s. 161, urban 
authorities are authorised to con tract for the supply of ops for Inditing sheets 
and to provide lamps and lamp-posts and other apparatus necessary for lighting 
tbo smno, but no express power to break up the shoots to lav the pipes is 
conferred. See also Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. HO), 
B. ill, and p. 309, ante. 

(c) 10 & 11 Viet. c. 13, ss. 6—12 ; see pp 318, 319, ante. For forms of licence 
to break up roads, see Encyclopedia of Forms and Precedents, Vol. VI., 
pp. 421, 426. 

(d) See note (n), p. 327, post. A clause lias also been inserted in some special 
Acts authorising tho undertakers to lay down pipes for the purpose of procuring, 
conducting, or disposing of any oil or other materials used by them in or 
resulting from any manufuetuio of gas or any residual produots, and for this 
purpose the above-mentioned sections of tho Gasworks Glauses Act, 1847 (10 & 
11 Vicfc. c. 10), are made applicable; see, fur example, Pontefract Corporation 
Act, 1906 (6 Edw. 7, c. cxe.). 
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inserted preventing them from laying pipes or interfering with 
streets beyond such area ( e ). 

Sub-Seot. 2 .—Under Gasworks Clauses Acts. 

645. When the Gasworks Clauses Act, 1847 (/), is incorporated 
in any special Act or order, the undertakers, by viitue of its 
provisions, may, subject to certain superintendence, open and break 
up the soil and pavement of the several streets and bridges (<j) 
within the limits of such special Act or order ( h ). The term 
“ street ” includes any square, court or alley, highway, l&ne, road, 
thoroughfare or public passage, or place within these limits (<)• 
They may also open and break up any sewers, drains, or tunnels 
within or under such streets and bridges, and lay down and place 
within the same limits pipes, conduits, service pipes, and other 
works, and from time to time jupair, alter, or remove the same, 
and also make any sewers that may be necessary for carrying off 
the washings and waste liquids which may arise in the making of 
the gas, ami for these purposes they may remove and use all earth 
and materials m and under such streets and bridges (h). They may 
also in such streets erect any pillars, lamps, and other works, and 
do all other acts which they shall from time to time deem necessaiy 
for supplying gas to the inhabitants of the district within the same 
limits (/>). 

646. In the execution of those pow r ors and of the powers 
granted to the undertakers by the special Act, they must do as 
littlo damage as may ho, and make compensation for any damage 
which may bo done in the execution of such powers (/,). 

(ft) Model Giib Bill, 11)10, clause da. 

(/) 10 & 11 Viet. c. 15. 

(tl) This includes an iron bnduo of a railway company c.urying a pul die 
load ovm tlio railway, but the undoilahiiH may not cut into tlm gndeis (Tuff 
Yale Rail. Ho. v. Cardiff Uas Light and Cuke < '<> (1007). 71 J. I’. 350; 
mid compare Glasgow Coronation v. Glasgow aial South U'c.4<rn Jlail. Co., 
[lsf)5] A. (\ 370). Ah to the validity of an agreement entered into between a 
gas and railway company, in connection with laying a gas muni over a lnidgo 
and inndi in ignoiitrico of the law, see Gas Light and Coke Co. v. Metropolitan 
llail. Co. (1892), 9 T. L. It. S)S 

( It) Gasworks Clauses Act, 1817 (10 & 11 Viet. c. 15), s. (i. Ah to Miporiu- 
toudence, see p 327, gust. Ah to tlio liability of companies foi breaking up 
streets without these powers,.see p. 307, aide. In Rome ga-i Acts th“ consent 
of the road authority is inquired before breaking up the sheets, but if once 
given tho gas company may by the terms of tlio Act have power to break up 
tho streets lbr the purpose of laying down other japes or doing other works 
required by tho Act ( Dover Gas Light Co v. hover (' organatiou (1855), 7 Do 
(J. M. & G. 515, 0. A.). 

(») Gasworks Clauses Act, 1817 (10 & 11 Viet. c. 15), s. 3. An uninclosed 
tract of land by tho seashore abovo mean lugli-water mark, and used by 
the inhabitants of adjoining villa iron for walking, but by no defined track, 
is not a street within tlio meaning of this definition (MuddoGc v. lYallasei/ Local 
Board (188(3), 55 L J. (q. b.) 2(37). As to definition of “ street ” in other con¬ 
nections, see title IIiutiways, Streets and Bridges. 

(k) Such damage includes the breakage of a window by stones flying up 
during the breaking up of the street ( Hornby v. Liverpool United Gas Light 
Go. (18S3), 47 3. P. 231). In that easo an action was brought to lecover the 
compensation. Tho compensation will usually be recoverable under the Lands 
Clauses Acts if incorporated. The undertakers may also be liable 'for the 
negligent acts of their servants in laying the pipes [lhid.; Scott v. Manchester 
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647. The undertakers are neither authorised nor empowered by bmt. 8. 
the Gasworks Clauses Act, 1847 ( l), to lay down or place any pipe Laying of 
or other works into, through, or a, gainst any building (m), or in any Pipes, 
land not dedicated to public use, without the consent of the owners pipes'^ to 
and occupiers thereof (??). They may, however, at any time enter be laid in 
upon and lay or place any new pipe in the place of an existing private land, 
pipe in any land wheroiu any pipe has been already lawfully laid 

down or placed in pursuance of any statutory powors, and may 
repair or alter any pipe so laid down (<>). 

648. Before the undertakers proceed under those powers to open Notice before 
or break up any street, bridge, sewer, drain, or tunnel, they opening 
must give to tho persons under whoso control or management the strcets ct0 * 
saino may bo, or to their clerk, surveyor, or other officer, notice 

in writing of their intention to open or break up tho same, not less 
than three clear days before beginning such work, except m ease of 
emergency arising from defects in any of the pipes or other works, 
and then as soon as possible after the beginning of the work or the 
necessity for the same shall havo arisen (p). 

649. No street, bridge, sewer, drain, or tunnel may, except Superin- 
in such case of emergency, be opened or broken up except under tcndenccof 
the superintendence of the poisons having the control or manage- gt^ 1116 up 
mont thereof, or of their officer, and according to such plan as shall 

be approved of by these persons or their officer, or in tho case of 

Corporation (1850), 1 JL & N. 50 ; affirmed (1857) 2 IT & N 204, Ex. Oil.). 
lJumg as little damage as may bo does not mean doing the work without any 
damage, but moans that in doing tho work they must take oare to do us little 
damage as possible ; compare A' v AW and West India Docks and Birmingham 
Junction Had. Co (1853), 2 E. & ii. ■!(!(>, 174 , Fenwuk v. Fast London Had. Co. 

(1875), L. It. 20 Iiq 54 1, ]<er Jesse L, Id It, at p. 549. 

(0 10 & 11 Viet. c. 15. s. 7. 

[m) Arches under a stieet used as 'cellars in connection with adjoining 
premises are such buildings (Thompson v*. SunJc>land Gas Co. (1877), 2 Ex. 1). 

■129, O. A,), and ho would bo the structure of a railway hi idgo ns distinct 
from its surface ( J'aff Vale Had. Co y. Cardiff Gas Light and Coke f'o. (1907), 

71 J. P. 050; Glasgow Coiyoiation v. Glasgow and Couth Western Ilail. Cm, 

[1895] A. O. 070) ; see also Meek y. Langdou (1802), 07 L. T Jo. 181 (a ease 
umlor tho Lighting and Watching Act, 1800 (0 & 4 Will. 4, c. 90)), and p. 329, 
post. 

(n) As, for example, a private pas-age belonging to tho owners of adjoining 
houses (Bellamy v. Liverpool United Gas Light■ Co. (1901), 08 J. I*. 510). Wlieio 
the occupiers of houses along a puvuto road wero to have tho full use of tho 
road as if it wero a public road, it was held that the undertakers might lay gas 
pipes along such road to supply gas to some of the oceupieia who desired them 
to do so (Celia/ v. Crystal Pa/aee Distriet Gas Co. (1802), 31 L. J. (oir.) 595, C. A.). 

In modem Acts a elauso is commonly inserted providing that the undertakers 
may, on the application of tho owner or occupier of any premises witlun the 
limits of tho Act abutting on or being erected m any street laid out but not 
dedicated to public use, supply such promises with gas, and may lay down, 
take up, alter, relay, or renew in, across, or along such street, such pipes and 
apparatus as may be requisite or proper for furnishing such supply, (\nnpaie 
Model Water Bill, 1910, clause 23). As to restraining the laying or continuance 
of pipes in private streets, see Goodson y. Richardson (A 874), 9 Ch. App. 221 ; and 
see title Easements and Profits a Prendre, Vol. XX, p. 233 , and for a form 
of agreement authorising the laying of pipes, see Encyclopedia of Borina and 
Precedents, Yol. XV., p. 2G0. Compare also p. 308, aide. 

(6) Gasworks Clauses Act, 1847 (10 & 11 Viet. c. 15), s. 7. 

( p ) Ihd., e. 8, For definition of “ street,” see p. 32G, ante. 
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Saw, 8. any difference respecting such plan, then according to a plan to bo 
Laging of settled by two justices ( q ). The plan should show the intended 
Pipes. position of the pipes in the road both as regards depth and lateral 
position (r). The justices may, on the application of the persons 
having the control or management of any such sewer or drain, or 
of their officer, require the undertakers to make such temporary 
or other works as they may think necessary for guarding against 
any interruption of tho drainage during the execution of any works 
which interfere with the sewer or drain. If the persons having 
such control or management as aforesaid and their officer fail to 
attend at the time fixed for the opening of any such street, sewer, 
drain, or tunnel, after having had notice of the undertake'"s’ inten¬ 
tion as aforesaid, or shall not propose any plan for breaking up or 
opening tho same, or shall refuse or neglect to superintend the opera¬ 
tion, the undertakers may perforin the work specified in the notice 
without the superintendence of such persons or their officer (?■). 


Reinstate¬ 
ment of 
street! eta 


650. "When the underfakers open or break up the road or pave¬ 
ment of any street or bridge, or any sewer, drain, or tunnel, they 
must with all convenient speed complete the work for which the same 
shall be broken up and fill in the ground, and reinstate and make 
good the road or pavement, or the sewer, drain, or tunnel so opened 
or broken up, and carry away the rubbish thereby occasioned. 
They must al all times, whilst tho road or pavement shall lie so 
opened or broken up, cause the same to be fenced or guarded, and 
cause a light sufficient for tho warning of passengers to bo set up 
and maintained against or near such road or pavement where the 
same shall be open or broken up every night during which the same 
shall be continued or broken up. They must also keep the road or 
pavement which has been so broken up in good repair for three 
months after replacing' and making good the same, and for such 
further time, if any, not being*moro than twelve months in the 
whole, as the soil so broken up shall continue to subside (s). 


Penalties. 651. If the undertakers open or break up any street or bridge, or 
any sewcK, drain, or tunnel, without giving the prescribed notice, 
or in a manner different from that which shall have been approved 
of or determined as afoicsaid, or without making such temporary or 
other works as aforesaid when so required, except in the cases in 
which the undertakers are authorised to perform these works 
without any superintendence or notice, or if the undertakers make 
any delayin completing any such work, or in filling in the ground, or 


(7) Gasworks Clauses Act, 1847 (10 & 11 Tick c. 15), 8. 9. For definition oI 
“ 6tieet,” see p. 3116, ante. 

(r) Ea it Molesvy Local Board v. Lambeth Waterworks Co, [1S92] 3 Ch. 289, 
0. A.; Edgwarr High it ay Board y. Colne Valley Water Co. (1877), 46 L. J. (ch.) 
889. These decisions were given upon the meaning tho Waterworks Clauses 
Act, 1847 (10 & 11 Viet. c. 17), s. 31, which is iu the same terms as the Gas¬ 
works Clauses Act, 18-17 (10 & 11 Viet. c. 15), 8. 9. In these cases it was 
also decided that a difference does not arise until the road authority has 
itself proposed a modification of the plan. If it merely disapproves the under¬ 
takers may proceed. As to orders of justices generally, see title Magistrates. 

(«) Gasworks Clauses Act, 1847 (10 & 11 Yict. c. 15), s. 10; compare Towns 
Improvement Clauses Act. 1847 (10 & 11 Viet. c. 31), *s. 79—83. 
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in reinstating and making good the road or pavement, or the sewer, 8ect - 3- 

drain, or tunnel so opened or broken up, or in carrying away the Laying of 

rubbish occasioned thereby, or if they neglect to cause the place Pipes. 

where the road or pavement has been broken up to be fenced, 

guarded, and lighted, or neglect to keep the road or pavement in 

repair for the space of three months next after the same is made 

good, or such further time as aforesaid, they are liable to forfeit 

to the persons having the control or management of the street, 

bridge, sewer, drain, or tunnel in respect of which such default 

is made a Bum not exceeding £5 for every offence, and an 

additional sum of £5 for each day during which any such 

delay as aforesaid shall continue after they shall have received 

notice thereof (i). In addition to this penalty, they are liable Common law 

at common law in respect of special damage occasioned to any liability. 

person by reason of their failure? properly to replace and make good 

the road where such failure causes a public nuisnuce on the 

highway (it). Further, if any such delay or omission takes place, 

the persons having the control or management of the street, bridge, 

sewer, drain, or tunnel in respect of which the delay or omission 

takes place may cause the work so delayed or omitted to he executed, 

and the undertakers must repay them the expenses of executing the 

same (a). These exponses are recoverable in the same manner as 

damages are recoverable before two justices under the Gasworks 

Clauses Act, 1817, or the special Act (b). 

Sub-Sect. 3.— Under Lighting and Watching Act. 

652. The Lighting and Watching Act, 1833 (c), does not in Powers as to 
express terms empower the authorities having the execution of tho lay mg pipes. 
Act to break up the roads and streets in order to lay gas pipes and 
mains, hut the power to do so > is clearly implied (d). Those 
authorities or persons who supply gas under this Act for lighting 
any highway, street or place, or any house, manufactory, building 
or other premises within the limits of any parish adopting tho pro¬ 
visions of the Act, are expressly empowered to lay iron pipes, 
of such breadth, depth and dimensions, and in such manner * 
as they shall think expedient under the roads, streets, and other 
public places within the said limits for the purpose of carrying off To carry off 
the washings or waste liquids which may arise in the prosecution of 6™ washing*, 
the said works, and these authorities or persons must do as little 

(«) Gasworks Clauses Act, 1817 (10 & 11 Viol. c. 15), s. 11. As to cases where 
tho local authority undertake to reinstate, see Commercial (las Co. v Poplar 
Borough Cornell (1906), 70 J. P. 178; Cressy v. South Metropolitan Gas Co. 

(190G), 70 J. P. 403; Hartley v. Rochdale Corporation, [190SJ 2 K. i». .391. As 
to recovery of penalties, see pp. 337 et seq., post. 

(u) Good son v. Sunbury Gas Consumers' Co. (1896), 73 L. T. 231; and see 
Gasworks Clauses Act, 1817 (10 & 11 Yict. c. 13), s. 29. 

(a) Ibid., s. 12 . 

\b) Ibid., ss. 12, 40; and see pp. 373 et seq., post. 

(c) 3 & 4 Will. 4, c. 90. 

(d) Ab to these authorities and their powers generally, see pp. 307, 308, ante, 
ana compare p. 313, ante. They have power to put up lamps and cause the 
same tube lighted with gas, and there are also restrictions and i emulations as 
to laying pipes (see Lighting and Watching Act, 1833 (3 & 4 Will. 4, o. 90), 
ss. 46, 47, and 51). 
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QaS. 

damage as may be in laying such pipes and immediately ropair, 
at their own expense, all such damage (Y). 

Nothing in the Act empowers tho authorities having the execution 
of the Act, or persons contracting with them for lighting with gas 
such roads, streets, and public places, to carry or lay any pipes, cocks, 
or branches from any mains or pipes, against, into, or through any 
dwelling-house, manufactory, public or private building, or to con¬ 
tinue the same, without the consent in writing of the respective 
owner or occupier thereof for the time being, and nothing enablos 
these authorities or persons to enter into or upon any private lands 
or grounds without the consent in writing of the owner or occupier 
of such lands or grounds for that purpose lirst had and obtained (./). 
It is also provided that in case the soil, pitching, or pavoment of any 
road or way, for the purposo of laying any gas main or pipe along, 
under or across the same, lie broken up, with the consent of tho 
owner of tho soil for the time being, and aftei tho same shall have 
been so laid and placed such owner desires to have the same 
removed, he may at any time or times, at his own cost, alter and 
vary the position of the main or pipe and relay the same, so that 
no damage be done thereby to authorities or persons contracting 
with them, and they be not thereby prevented from or obstructed 
in lighting any public or private lamp, unless such damage or 
obstruction be unavoidable Ui). 

653. Pipes or other conduits used or laid for tho conveyance of 
gas in any road, street, or other place must lie laid at tho greatest 
practical distance, and when the width of the caruugeway will allow 
thereof, at the distance of at least four feet from the nearest part of 
any water pipe laid down for the conveyance of water in any such 
road, street, or place, except in cases where it shall he unavoidably 
necessary to lay the gas pipes fftiross any of the said water pipes, in 
which cases the gas pipes must he laid over the said water pipes 
at the greatest practical distance therefrom and must form there¬ 
with a right angle, and in such cases the gas pipe must be at 
least nifle feet in length, so that no joint of any of tho gas pipes 
shall be nearer to any part of the said water pipes than four feet at 
least (/()• In laying down gas pipes, the contractors or other persons 
supplying gas may in no case join tw T o or more gas pipes together 
previous to their being laid in tlio trench, but must lay each 
pipe as near as may be in its place in tho trench, and in the 
trench properly form the jointing with the other pipes to bo added 
thereto with proper and sufficient materials, and mako and 
keep eyery such pipe and all pipes connected or communicating 
therewith and all screws, joints, inlets, apertures or openings therein 
airtight, and in every respect prevent the gas from escaping there¬ 
from, upon pain of forfeiting for every offence the sum of £5 (h). 

(f) Lighting an<l Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 49. Such pipes 
must not be laid so as t> alfoet wells, sowers, or drains, or without the consent 
of the authority administering the Act {ibid., and see pp. 3.39 et ueq., post). 

'/) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 40. 

'y) Ibid., s. 47. • 

h) Ibid., b. .31. Aa to the leccwery of other penalties under this Aot, see 
pp. 373 et seq., post. 
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Sect. 4. — Support to Works and Pipes. 

654. There are no general provisions in the Gasworks Clauses 
Acts, 1847 (i) and 1871 (Jc), relating to support from mines and 
minerals. In the absence of special provisions, the right of support 
to the authorised works is deemed to be confet rod on the undertakers 
as a necessary consequence of the right to make and maintain these 
works, at least in cases where the owner of the land is, by virtue 
of the special Act, entitled to compensation for the burden so 
imposed upon him (/.). 

655. Where a local authority within the meaning of the Public 
Health Act, 1875 (in ), constructs works for lighting under the powers 
of that Act or of any general or local Act or provisional order, they 
will he entitled to lateral and, vertical support from mines and 
minerals, in respect of such works and all fixtures, pipes, fittings, 
or apparatus connected therewith, but subject to payment of com¬ 
pensation and to tho other restrictions contained in tho Public 
Health Act, 1875 (Support of Sewers), Amendment Act, 1883 (h)* 
the provisions of which apply whether the land on, in, over, or 
under which such works, fixtures, pipes etc. are situated, is or is not 
vested in or occupied by the local autkmity, and is or is not wholly 
or paitially dedicated to the public as a street, highway, or public 
place (<>). 


(fi 10 & 11 Viet o 1 5 

(A) o-l & !35 Viet c. 41. 

(l) Xormantrn tins Co. v. Pape and Pearson, I ftl (1888), 52 L. J. (q. n) G29, 
0. A.; and compare Hr Dndln/ Cor pin at ion (1SS1), 8 Q l’>. ]). 80, (’ A ; 
Mnl mu! h\tst Caller Gas-J.iqht <'<>. V (hihbank Oil (\>, Ltd. (18D1), 18 11. (I’t. 
(if Sr-s ) 788 , uml HOG title CuJMTULSORY PURCHASE of Land and Compensa¬ 
tion, Vol. YJ , pp. 55, 5(». As to tlio*law minting to mines and minerals 
geneially. wo tnlo Mines, Minerals, and Quarries. 

(m) 8s A 69 Yn t r 55. As to local siuthoi it ies, compare pp 800, 318, aid". 

(n) 40 iSL 47 Viet c. 87. Tins Act mcorpoiatcs, with adaptations, tho Water¬ 
works Clauses Act, 1847 (10 & 11 f let. c. 17), ss. IS—27, being tho clauses 
which relate to mines, but tliero is a saving in inspect of rights acqidied before 
tho passing of tho Act (seo dan/ v. Harnslei/ (\irp oral ion, [1007] 2 Ch. GOO); 
and common law lights acquired by local authorities are not affected (New Moss 
Colhcn/, 111 v. Manchester Cotporalion, [1908]A (’.117). Pee, generally, titles 
Comiutlsory Purchase of Land and Compensation, Yol. Y1 , pp. 1 et sc/.; 
Easements and Profits A Prendre, Yol. XI , pp 810 et seq.; .Sewers and 
Drains; Water Svitly. 

(o) Public Health Act, 1875 (Support of Sewer-) Amendment Act, 1888 (4C & 
47 Viet. c. 87), s. 8. Tho effect of tins is that in case of gas mains and pipes 
laid m highways, tho local authority inay, if willing to pay compensation, 
prevent the owner of the minerals from working them so as to injure such 
mains and pipes, hut tho preparation of a map or plan as provided by the Act 
iu a condition precedent to tho light, of Lhe.undeitakers to recover damages for 
injuries to such mains and pipes (South Staffordshire Waterworks Co. v. Mason 
& Sons (1SSG1, 56 L. J. (a. is.) 255). As to dedication of streets and highways, 
see title Highways, Streets and Bridges. 
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Part III—The Supply of Gas. 

Sect. 1. —General Powers and Duties. 

656. The special Act or order defines Hie area within which 
such Act or order shall be in force and have effect, and the area is 
commonly referred to as the limits of the Act or the limits of supply. 
Defore the passing of the Gasworks Clauses Act, 1871 (p), under¬ 
takers were not in general compelled to supply gas to persons 
within that area (q), but by the provisions'of that Act a duty to do 
so, subject to ccilaiu conditions, is imposed upon those undertakers 
to whom that Act applies (/ ). They may bo relieved from this obli¬ 
gation in certain events. In cases where a supply of electricity is 
authorised in any area by any licence, order, or special Act, and 
within such area or part thereof gas undertakers by their Act or 
order arc under any general or limited obligation to supply gas on 
demand, the Hoard of Trade may, upon the application of the gas 
undertakers, iuuuiie into the circumslaucos of the case, and, if they 
are satisfied that any specified part of that area is sufficiently 
supplied with electric light, and that the supply of gas in such 
specified par* has ceased to he remunerative to the gas undertakers, 
and that it is just that they should be relieved from the obligation 
to supply gas upon demand as aforesaid, may, in their discretion, 
make an ordri relieving the gas undoi takers from their obligation 
within the specified part of such area, either wholly or in part, 
and upon such terms and conditions as they may think proper, and 
from and after the date of such order the gas undertakers will be 
so relieved accordingly (s). t 

657. Undertakers are also frequently authorised by their special 
Act or order to contract with any local authority, company, or 
person beyond the limits of supply for a supply to them of gas in 
bulk ; but only with the consent in writing of any local authority, 
company, or person supplying gas under parliamentary powers in 
that district, and such contiacfs are huiitud to a period of seven 
years (tj. 


(/') 34 & 35 Viet. c. 41. The Act was passed on tho 13th July, 1871, As to 
tlio term “ Special Act,” sec pp. 318, 319, ante 
('/) There was no compulsory supply required under the provisions of the 
Gasworks Clauses Act, 1817 (10 & U Viet. c. 15). 

(r) Gasworks Clauses Act, 1871 (34 & 35 Yict. c, 41), ss. 11, 24. As to when 
it is applicable, see p. 317, ante. 

(a) Electric Lighting Act, 1882 (45 & 46 Yict. c. 56), s. 29, which also provides 
that the expenses of tho Hoard of Trade in connection with any such inquiry or 
order are to be home and paid by the gas undertakers upon whose application 
the inquiry or order wa> made; and see title Electric Lighting and Power, 
Yol. XII., pp. 557, 551, f>45. 

(0 See Model Gas Bill, 1910, clause 35. As to the supply of apparatus, 
■ea p. 310, ante ** 
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Sect. 2. —Supply for Private Purposes . 

Sub-Sect. 1. —Rights of Owners and Otcujnere. 

658. Under the Gasworks Glauses Act, 18 ±7 (■»«), undertakers are 
empowered from time to time to enter into any contract with any 
person for lighting or supplying with gas any private building, and 
for providing any person with pipes, burners, meters, and lamps, 
and for the repair thereof (a). Where tho Gasworks Clauses Act* 
1871, is also applicable (b) the undertakers must, upon being 
required so to do by the owner or occupier of any premises situated 
within twenty-five yards from any main of the undertakers or within 
such other distance as maybe prescribed by the special Act or order, 
give and continue to give a supply of gas for theso premises, under 
such pressure in the main as may be so proscribed, and they must 
furnish and lay any pipe that may be necessary for that purpose, 
subject, however, to tho following conditions—namely, the cost of so 
much of any pipe for the supply of gas to any owner or occupier 
as may be laid upon the property of such owner or in the possession 
of such occupier, and of so much of any such pipe as may be laid 
for a greater distance than thirty feet from any pipe of the under¬ 
takers, although not on such property, shall be defrayed by such 
owner or occupier. 

Every owner or occupier of premises so requiring a supply of gas 
must serve a notice upon the undertakers, at their office, specifying 
the premises in respect of which it is required and the day upon 
which it is required to commence, which must not be an earlier 
day than a reasonable time after the date of the service of the 
notico. He must also enter into a written contract with the under¬ 
takers (if so required by thorn), to continue to receive and pay 
for a supply of gas, for a period of at least two years, of such an 
amount that tho rent payable for the same shall not be less than 
20 per cent, per annum on the outlay incurred by the undertakers 
in providing any pipe to lie provided by them for the purpose of the 
supply. He must also give to the undertakers (if so required) 
security for the payment to (horn of all moneys which may become 
due to them from him in respect of any pipe to ho furnished by the 
undertakers and in respect of gas to be supplied by them (<■). 


Sect. 2. 

Supply for 
Private 
Purposes. 

Compulsory 

supply. 


659. Whenever the undertakers neglect or refuse to give a l’emdty for 
supply of gas to any owner or occupier of premises within the 
limits of the special Act entitled to the same, either at all or under upp 
such pressure as is prescribed, they become liable to a penalty 
not exceeding 40s. for each day during which such default 


(u) 10 & 11 Yict. c 10. 

(a) Ibid., s. 13. In recent special Acts this section has been amended by the 
insertion of the words “ or any promises ” after the words “ private building,” 
and also by tho insertion of a proviso that every such contract entered into by 
the undertakers shall be aliko in terms and amount under like circumstances to 
all consumers ; see Model Gas Bill, 1910, olauses 1, 21. For forms of agreement, 
see Encyclopaedia of Forms and Precedents, Yol. XV., pp. 256—2.19. 

(b) As to the applicability of the Gasworks Clauses Act, 1871 (34 & 35 Yict. 
c. 41), see p. 317, ante. 

(c) Gasworks Clauses Act, 1871 (34 & 35 Yict. c. 41), s. 11. As to pressure, 
see p. 351, post. 
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continues (d), but breach of their statutory duty to supply gas does 
not give the owner or occupier of premises any right to recover 
damages in respect of any loss he may thereby suffer (<’). In modern 
special Acts a clause is commonly inserted empowering the under¬ 
takers to refuse to furnish a supply of gas to a person at new 
premises if he has previously quitted promises at which gas was 
supplied to him by the undertakers until he has paid all gas 
charges and meter rents due to them from him(/). 

660. The quality of tho gas supplied must, with respect to its 
illuminating power, be such as to produce, at the testing place 
prescribed in tho special Act or order if/), a light equal in intensity 
to that produced by tho proscribed number of sperm candles of six 
to the pound (//), and as to its purity, such gas must not exhibit 
any trace of sulphuretted hydrogen when tested according to the 
proscribed rules (?). A standard of heating power has been inserted 
in some of tho latest Acts (/,). 

SlTli-SlSeT. 2.— Consumption by Mihr. 

661. Every consumer of gas supplied by the undertakers must, 
if required to do so by thorn, consume the gas by a meter duly 
stamped (?), being a legal meter as defined by statute (m). The under¬ 
takers must supply to any o\\nor or occupier of premises within the 
limits of the special Act requiring the same a meter for registering 
gas supplied by them; but such owner or occupier is required, 
previous to receiving the meter, to give the undertakers security 
for payment to them of the price of the meter if he desires to pur¬ 
chase the same, or of the rent of the meter if ho desires to hire the 
Famo (n). The undertakers are empowered to let on hire any meter 

( d ) Giwvm']^ I’laut-es Act, 1H71 Oil & 35 Viet. c. 41), s. 30. Thus tho com¬ 
pany are liable to a penalty fur improperly cutting off the supply (Communal 
(las Co. v. .Scuff (1ST')), L. U. Ill Q. 15. 400). As to the m’nveiy of penalties, 
see pp 373 rt srq., post. 

(p) C/eyy, I’aikmson it <\i. v. 1'arbq das Co., [185)0] 1 Q 13. 692, decided on 
tho piinciplo that where n general obligation is created by statute and a specific 
remedy is provided, that statutory remedy is the onlv one ; and m o Johnston a>nl 
Toronto 1'ijpe Found);/ Co. v. Consumers' Can Co. of Toronto, [ISilH] A. 0. 417, P. C. 

(/) Soo Model Gas liill, 1910, clause 32. 

(</) Gasworks Clauses Ait, 1871 (34 & 36 Viet. c. 41), s. 12. As to tc-ting 
generally, see p. .361, post. As to the term “special Act,’’ soo pp. 318, 319, 
ante. 

(h) The number of candles prescribed usually varies from fourteen to sixteen. 

(%) Gasworks Glauses Act, 1871 (31 & 36 Viet. c. 41), s. 12; for tho rules 
as to testing, eie ibid , Scbcd. A, Part II. In the ease of the metropolitan and 
othei gas companies there were also imposed restrictions as to sulphur and other 
sulphur compounds. The^o restrictions have in most instances boon removed ; 
see, for example, tlie Gas Companies (Hein oval of Sulphur Kestiiotions) Act, 
15)07 (7 Edw. 7, c. v.). Tho special Act usually proscribes a minimum pressure 
at which the gas must bo supplied; see Model Gas Hill, 1910, clause 20. 

(IT) Gas Light and Coke Company’s Act, 1909 (9 Edw. 7, c. lxxxvii.), s. 39. 

(l) After the 13th Oclober, 1870, all meters used for sale of gas are required 
to be Btamped (Sale of Gas Act , 1859 (22 & 23 Viet. c. 00), s. 17), us amended 
by the Sale of Gas Act, 18G0 (23 & 24 Viet. c. 140), s. 1) 

(m) Gasworks Clauses Act, 1871 (34 & 35 Viet. c. 41), s 13. 

(") Ibid., s. 14. For a form of agreement, seo Encyclopedia of FormB and 
Precedents, Yol. XY., p. 255. 
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for ascertaining the quantity of gas consumed or supplied, and any Sect. 2 . 
fittings theroto, for such remuneration in money, and on such terms Supply for 
with respect to the repair of such meter and fittings, and for securing Private 
the safety and return of the meter, as may be agreed upon between Purposes, 

the hirer and the undertakers (o). Such remuneration is recoverable 
in the same manner as the rents and sums due to the undertakers 
for gas (p). 

These meters and fittings are not subject to distress, nor to the Not liable to 
landlord’s remedy for rent of the premises where the same may ho distress, 
used, nor to bo taken in execution under any process of a court of 
law or equity or any proceedings in bankruptcy against the poisons 
in -whose possession the same may he (o). 

662. The undertakers must at all times, at thoir own expense, Repair of 
keep all motors let for hire by thorn to any consumer in proper h ire d maters, 
order for correctly registering gars, and in default of their so doing 

the consumer is not liable to pay rent for the same during such 
time as such default continues. The undertakers, for this purpose, 
are entitled to have access to, and are at liberty to remove, test, 
inspect, and replace any such meter at all reasonable times (q). 

663. A consumer renders himself liable to a penalty not exceeding Consumer’s 
40s. for each oll’ence if he connects any meter with any pipe through duties a * to 
which gas is supplied by the undertakers to the meter, or chs- nicter * 
connects any meter from anj' such pipe, without giving to the 
undertakers not less than twenty-four hours’ notice in writing of 

his intention so todo(/) Every consumer must at all times, at 
his own expense, keep every meter which belongs to him, whereby 

pi) Gasworks Clauses Act, 1371 (31 it 33 Viet e, 41), 8. 18. The Guswoika 
Clausen Act, 18J7 (10 it 11 Viet. c. 15b s 14, contains tho following similar 
piousion '—“ The undertakers may lot tor him any motor foi ascertaining 
the quantity of gas consumed or supplied and any fittings for tho gas, for 
such remuneration in money as shall ho agieed upon between the under¬ 
taker,-, and any poison to whom tho same maybe so lot, and such reiuuneia- 
tion shall bo recoverable in tho same manner as the rents or sums duo 
to tho undertakers for gas, and such meters and fittings shall not ho subject 
to distiess, or to tho landlord’s hypothec for rent of tho promises wheio 
the same may be used, uor to bo taken in execution under any process of a 
court of law or equity or anv fiat or sequesfiatmii in bankruptcy against Ihu 
poison in whose pos.-e-don the same may be.” This proiision is repealed by 
tho Statute Law Revision Act, 1875 (38 & 3!* Viet. c. GO), except so far as in<-nr- 
poiatod in special A< ts to whuh the Gasworks Clauses Act, 1871 (34 & 35 Viet, 
c. 41), does not apply. As to such application, see p. 317, tilth. The words 
"any fittings lor tho gas” aro wider than those used in the later Act, uud 
would include a gas stove, which would, therefoio, bo protected from distiess 
((las l.njht and Coke Co. v. Ilurdi / (18,S(i), 17 Q. Ji. Jb (519, (J. A. ; Gas Lxfiit 
and <'oke Cu. v. Smith d- Co. (188(5), 3 T. L. Tt. 15). In cases whore the Gas¬ 
works Clauses Act, 1871 (34 & 35 Vrct. c. 41), is incorporated, it would serm 
that tho Gasworks Clauses Act, 1817 (10 & 11 Viet. c. 15), s. 14, is not 
applicable. When that is so, special power is required to enable the under 
takers to supply gas sto\es, engines, and such like apparatus ; seo p. 310, ante. 

The clause giving that power usually exempts the apparatus from distress. A 
piovision has also been inserted in some cases that gas engines shall not become 
iivtures, but shall remain tho property of the company (compare Crosden Brothers , 

Ltd. v. Lee, [1908] 1 ,K. B. 8(5). See also titlo Distress, Vol .XI., pp. 132 et seq. 

( p) As to such recovery, seo p. 339, post. 

iu) Gasworks Clauses Act, 1871 (34 & 35 Viet. c. 41), s. 19 ; and see Gasworks 
Clauses Act, 1847 (10 & 11 Viet. c. 15), s. 15, pp. 33(5, 337, post; and compare 
pp. 347 et seq-.post. 

(r) Gasworks ClauseB Act. 1871 (34 & 36 Yict. c. 41), s. 16, 
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any gas of the undertakers is registered, in proper order for correctly 
registering such gas, and in default of his so doing the undertakers 
may cease to supply gas through that meter. The undertakers are 
entitled to have access to, and to be at liberty to take off, remove, 
test, inspect, and replace any such meter at all reasonable times, 
the same to be done at the expense of the undertakers if the meter 
be found in proper order, but otherwise at the expense of the 
consumer (s). 

664. Undertakers have also been authorised to supply gas by 
means of a prepayment meter, at a charge not greater than for gas 
supplied through any other kind of meter or by any other method 
of supply. The charge for the hire of any prepayment meter and 
fittings to be used therewith is based on the quantity of gas supplied 
through the meter, and a maximum rate per 1,000 cubic feet is 
prescribed, such charge to include 1 the providing, letting, living, and 
maintenance of the meter and littings, cost of collection, and all 
other costa ( t). If the meter is hired without fittings a maximum 
charge is also prescribed (ft). 

665. The register of the meter is pnmd facie evidence of the 
quantity of gas consumed, and in respect of which any rent is 
charged and sought to be recovered by the undertakers ; hut if the 
undertakers and'the consumer differ as to the quantity consumed, 
such difference may be determined, on the application of either 
party, by two justices, who may also order by which of the parties 
the costs of the proceedings heforo them shall be paid : the 
decision of the justices is final and binding on all parties (/;). Pro¬ 
vision has been made in modern special Acts lixinfj: a period within 
which the erroneous registration shall be deemed to have first 
arisen (c). 

666. Any officer appointed by the undertakers may at all 
reasonable times enter any building or land lighted with gas 
snjiplied by the undertakers in order to inspect the meters, fittings, 


M Gasworks (’lauses Act, 1871 (34 & So Viet o 41\ s. 17. 

(/) Model Gas Bill, 1910, clause 22 , compaio Metiopulis Gas (Prepayment 
Meter) Act, 1900 (OS & 01 Viet. c. eelxxii ), and seo p. .'ISO, jwst. A prepayment 
meter means any nieler or appliance l>y which the quantity oi gas supplied is 
regulated according to the amount of money prepaid. Bor a form of hiring 
agreement, see Jincyclopiediu of Bonus and Precedents, Yol. XV., p. 257. 

(a) In the Model Gas Bill this is 10 poi cent, per annum on the cost of the 
meter. 

(/i) Gasworks Clauses Act, 1871 (34 & 35 Viet o. 41), ,s. 20 ; for an example 
of such proceedings, seo Orewrcll v. Gas Light and Coke Co. (1897), 61 J. P. 6.99. 
As to penalties for altering or injuring rueteis, see ibid., s. 38, and p. 356, poet; 
and compare p. 350, post. As to recovery of penalties, see pp. 373 et scq., post. 
As to orders of justices, generally, seo title Magistrates. 

(r) The Model Gas Bill, 1910, olauso 34, provides that in the event of any 
motor used by a consumer of gas being tested in manner provided by the Sale 
of Gas Act, 1859 (22 & 23 Viet. c. 66 ), and being proved to register erroneously 
within the meaning of the said Act, such erroneous registration shall be deemed 
to have first ausen during the then last preceding quarter of the year, unlnaa it 
he found to have first arisen during the then current quarter. The amount of 
the allowance to be mado to or of the surcharge to be made upon the consumer 
by the company shall ho paid by or to the company to or by the consumer as 
the ci, so may be, and shall be recoverable in the like manner as gas charges are- 
recoveiahlr by the company. 
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and works for the supply of gas, and for the purpose of ascertaining Sect. 2 . 
the quantity of gas consumed or supplied; and any person who Supply for 
hinders such officer from entering and making such inspection at any Private 
reasonable time becomes liable for every such offence to forfeit to P urpos es, 
the undertakers a sum not exceeding £5 (< 1 ). """ 

Sub-Sect. 3.— Pipes bet went Mains and M'hrt. 

667. Modern special Acts contain additional provisions in regard Tower to 

to the laying of pipes between tho gas mains and meters for the s l >cci£ y P'P 08 - 
purpose of enabling the undertakers to ensure a satisfactory supply 
of gas to their consumers. These provisions enable the under¬ 
takers to specify the size and material of the pipes, with the fittings 
thereof, which are to be laid by the consumer between the mains of 
the undertakers and the meter and (so far as the same are intended 
to bo covered over) on the consumer’s premises. Different classes 
of specification may bo made, and a method for tho publication of 
these specifications is provided. The position of the meter in now 
premises, or in connection with a new pipe, is required by such pro¬ 
visions to be as near as reasonably piuelicaldo to the main, but 
within tin; outside wall of tile building, and power is given to the 
officer of the midei takers to inspect the pipes and meter, and if the 
pipes are not according to the specification, or the meter not placed 
in manner abovo mentioned, the undei takers may refuse to supply 
gas to the premises. In the ovont of a dispute on these matters, 
the person w'ho is refused a supply has a right of appeal to a petty 
sessional court against the refusal, and the court is empowered to 
make such order as seoms to them proper in the circumstances, and 
also to order which party is to pay the costs of tho appeal(c). 

Sub-Sect. 4 — Price of Qas supplied. 

668. The price to he charged for the gas supplied is regulated Price of gun 

by the special Act or provisional order (/’). I 11 some cases the 

special Act merely prescribes a price per 1,000 cubic leet of gas 
supplied, which price tho undertakers may not exceed (</). In 
the case of companies, as an alternative, a sliding scale may be 


(d) Gasworks Clauses Act, 1871 (34 & 35 Yict. c. 41), s 21. By the Gas¬ 
works Clauses Act, 1847 (10 & 11 Viet. c. 15), s. 15, the clerk, engineoi, or 
other officer duly appointed for the purpose by the undortakors jnav at all 
reasonable times enter any building: or place lighted with gas supphod by the 
undertaken, m order to inspect the meters, fittings, and works foi regulating 
the supply of gas, and for tho purpose of ascertaining the quantity of gus 
consumed or supplied; and if any person hinders such officer from entering or 
making such inspei tion at any reasonable time, ho is liable, for every such 
offence, to forfeit to the undertakers a sum not excooding £b. This provision 
has been repealed by tho Statute Law Revision Act, 1875 (38 & 39 Yict. c. <>6), 
except so far as incorporated in special Acts to which the Gasworks Clauses Act, 
1871 (34 & 35 Yict. c. 41), docs not apply. 

(e) Model Gas Bill, 1910, clause 28. As to petty sessional courts, see title 

Magistrates. ^ 

( f) In the case of provisional orders, the Gas and Water Works Facilities 
Act, 1870 (33 & 34 Yict. c. 70), s. 12, provides that the rents and rates shall not 
exceed the sums specified in the order and shall be subject to the regulations 
therein specified. 

C?) Model Gas Bill, 1910, clause 19. 
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prescribed. In such a case the Act fixes a standard price, which the 
company may increase or reduce according as the dividend payable 
by tho company on the ordinary share capital or stock is reduced 
or increased above a fixed standard dividend (7i). In the case of 
prepayment meters, it is commonly provided that the price charged 
for the gas must not be greater than for gas supplied to other private 
consumers (i). 


Sub-Slot. 5.— Htuinti/ for Gas Charges. 

669. In addition to the right of tho undertakers to require 
security for the payment of gas chaiges as a condition of giving a 
compulsory supply (k), they have power, after they liavo given a 
supply of gas for any promisos, by notieo in writing, to require the 
owner or occupier of these promises, within seven (lays after tho 
dato of the service of such notice* to give to them security for the 
payment of all moneys which may iron) time to time become 
duo to them in respect of such supply, if the owner or occupier 
has not aheady given security, or if any security given lias become 
invalid or insufficient. In case any such owner or occupier fails to 
comply with the terms of the notice, the imderl ikers mav, if they 
please, discontinue the supply of gas to such premises so long as 
the failure continues (l). 

670. 'When any owner or occupier is required by the special Act 
to give security to the undertakers, the security mav be by way of 
deposit or otherwise, and of such amount as lie and the undertakers 
agree on, or ns, in default of agreement, maybe determined, on tho 
application of cither party, by two justices, who may also order by 
which of the parties the costs of tho proceedings before them shall 
be paid, and such decision is final and binding on all parties (hi). 

671. In modern special Afcts a clause is commonly inserted 
requiring the undei takers to pay interest on securiiies made by 
way of deposit (/0. 

(/< i Mydel Gas Ilill, l!MO, clause 20 ; and see ]> 371, j/a.s t; and generally, as to 
limitation of protits, pp. 1105 et saj., post. A common d.iuso onublos the i umpany 
to allow discounts or rebates foi piouipt payment or to lai go consumers, provided 
all discounts or rebates shall lie ot equal amounts in like ciicumstam es to 
all consumers, and notice of the effect of tho provisions is iudoiiod on every 
demand note for gas charges. 

(i) Seo p. 33(>, aide. 

(/’) As to which, sec p. 333, ante. 

yi Gasworks Clauses Act, 1ST! (34 & 33 Viet. c. 41), h. 11. As to when this 
A’t applies, see p. 317, anti. As to l'oim of security, see infra. 

f '• Gasworks Clause,^ Act, 1S71 (31 & 35 Viet. c. 11), s. 1G. (Security may 
also be inquired for the hire or purchase price of a met cr(ihnl., s 11 ; and soo 
p. 334, ante), and probably also for the price or hue of gas fittings such as 
stoves, langes, and engines, which such companies anil corporations uro autho¬ 
rised to sell, hire, or othei wise deal in (see p 310, ante). As to orders of justices 
in general, see title Mauistuatkb. 

(n) The Model Gm- Ihll, 1910, clause 29, provides that if any person is 
required by the company to give to them security for any supply of gas or for 
the payment of the pin e or rent of a meter, and such security is made by way 
of deposit, the company shall pay interest after the rate of £l per $ent. per 
annum on every sum of 10*. deposited by way of security for every six months 
during which the same icuuuus m thou hands. 
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Sub-Sect. 6.— Recovery of Qas Rent* and Charges. 

672. The undertakers have various powers coufe> red upon them 
for the recovery of g:ts renin and charges. These arc—(1) cutting 
off the supply; (2) proceedings before a justice for a warrant to 
recover the sum due by distress; or (8) proceedings before a court 
of summary jurisdiction to recover the sum due as a penalty ; and 
(4) proceedings before any court of competent jurisdiction. 

673. By tho Gasworks Glauses Act, 1847, it is provided Unit if 
any person supplied with gas neglects to pay tho rent duo lor tho 
same to the undertakers, the undertakers may stop the gas from 
entering the premises of such person by cutting oil the service pipe, 
or by such means as they shall think lit(o). 

674. By the Gasworks Glauses Act, 18” J, it is piovidcd I hat in 
case any person who shall have been supplied with gas neglects or 
refuses to pay the amount due in respect ol the supply, any justice 
may issue his summons to such person requiring him to appear at 
a time and place named the rein to show cause why the sum so 
demanded should not bo paid; and if, on tho appearance of such 
person, or in default of appearance, after proof of the service of tho 
summons, oil her personally or at the last known place of abode or 
of business of such person, no sufficient cause can be shown to tho 
contrary, any justice may issue his warrant of distress for the 
seizure and sale of the goods and chattels of such person for tho 
recovery of the amount which may he proved before the justico to 
he due fiom such person, together with such costs, including the 
costs of cut!ingulf (ho gas if the same shall have been cut off by the 
undertakers, as to tho justice Hhall s r, <*m just and reasonable (p). 

(o) Gaswoiks Clauses Act, 1S17 (10 u 11 Yu t. c. 10), k 10. It would appear 

that the right to cut oil' the supply n not'lainltoil to tho particular picniis-cs in 
respect of which the default arises, hut that? tho undei takers may stop the gas 
from entering any premises of a consumer who is in default in respect of one 
set of premises (compare Mndrml (las Co v. <Uuiieuv, A. 0. ASS, V C, 

a case decided under a similar clause in a Canadian (las Act; and see p. dud, 
post). Undertakers will be liable foi damages caused by negligence in cutting oil’ 
tho supply (t’ahrsun v. IShuhburn Car pin at wu (lSf)2), 9T. L. It. 53, 0. A ). 

(p) Uaswoiks I Tituses Act., 1S71 (.'Jl & 35 Viet c. 11), s. I’d. This section 
comes under tho lieadma “Supply of (las to Owners and Ore > Yrsnf Ihemisc.-.” 
The right of distress under this s“dion o\erndes the wpn'able rivhO of deben¬ 
ture-holders; a company on obtaining a justice’s wan ant may odium leave to 
distrain notwithstanding that a rocoi\ or lias been appointed (Re Crosiue (Adolph), 
Ltd., Johnson and Hughes v. Crosbie (Adolph), Ltd. (1009), 71 J. 1’. 25, upjdving 
the principle laid down as regnids poor rates in Re Marriage, Niave <£ Co , Earth 
of England Truster, In-bent arc and Assets Corporation r. Marriage, Eeaee <k 
f Vi,, [1890] 2 Oh. Odd, O. A. ; and compare (lasting v. Oas/.ell, [ 1897] A. C. 575). 
The Gasworks Clauses Act, 1817 (10 & 11 Viet. e. 15), s. 10, also piovidou that 
the undertakers may recover tho lent duo, if less than£20. together with 
the oxpense of cutting olf tho gas, and the costs of recovering the rent, in the 
same manner as any damages, for tho lecovery of which no special provision 
is made, are recoverable under this or the special Act, or, if the rent so due 
amount to £20 oi upwards, tho undertakers may recover the same, together 
with tho expenses ol‘ cutting olf the gas, by action in any court of competent 
jurisdiction. This provision has been repealed by the Statute Law Revision 
Act, 1875 (38 & 39 Yict. o. 661, except so far as incorporated in special Acts 
to which tho Gasworks Clauses Act, 1871 (34 & 33 Yict. c. 41), does not apply. 
Damages are recoverable summarily before two justices; see pp. 373 ctseg., post). 
As to proceedings before justices generally, see title Maqistuajes. 
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675. By the Gasworks Clauses Act, 1871, it is also provided that 
if any person supplied with gas, or with any gas meter or littings, 
by the undertakers neglects to pay to the undertakers the rent due 
for the gas, or the rent due to the undertakers for the hire or fixing 
of the meter, or any expenses lawfully incurred by the undertakers 
in cutting off the gas from the premises of such person, the under¬ 
takers may recover the sum due as a penally under the Act—that 
is, by summary proceedings before two justices (q). 

676. It is further provided by the same Act, that whenever any 
person neglects to pay any rent or sum due and payable by him 
to the undertakers, the undertakers may recover the same, with 
full costs of suit, in any court of competent jurisdiction, and this 
remedy is in addition to their other remedies for the recovery of 
such rent or sum (r). 

677. The power to recover gas rents by distress does not give 
the undertakers tho rights of a landlord in the event of tho con¬ 
sumer’s bankruptcy, but certain special Acts allow' the undertakers 
to recovor sums duo for gas by the same means as landlords may 
recover rent in arrear, and such a provision places them, as regards 
distress, in the same position as a landlord (s). 

678. In the case of prepayment meters, the undertakers commonly 
contract to supply a certain quantity of gas when a certain sum is 
placed in a leceplacle attached thereto, of which they retain tho 
key. If the money so placed in such receptacle is stolen, without 
negligence on the pat t of the consumer, the undertakers cannot 
recover from such consumer any sum for the gas so supplied to 
him (l). 

679. If any consumer of g;js supplied by the undertakers leaves 
the premises where the gas has been supplied to him without paj T - 
ing tho gas rent or meter rent due from him, the undertakers are 
not entitled to require from tho next tenant of tho same premises 
the payment of the arrears left unpaid by the former tenant, uuless 
the incoming tenant has undertaken with the former tenant to 
pay or exonerate him from the payment of such arrears (a). A 

{'[) Gasworks Clauses Act, 1S71 gM & 35 Viet c\ 411, s. 40. This section 
comes under tho heading m that. Act, “ Kocovery of Gas Kents.” As to recover¬ 
ing penalties, see pp 3 To ct sr</., j>ost. As to summary proceedings generally, 
6eo title Magistrates. 

(r) Gasworks Clauses Act, 1871 (34 <S 35 Viet, c 41), s. 41. This section also 
comes under tho heading “ llecoveiy of Gas Kents.” 

(a) lie Roberts, Ex parte Hill (1877), <> Ch. J>. 63, C. A.; lie Fanshuw and 
Ynrstim, Ex parte Birmingham and Staffordshire (las Light Co. (1871), L. K. 11 
Eq. fit5; Re Adams, Ex parte Birmingham (laslight and Coke Co. (1870). L. E. 
11 Eq. 204; Re Peake, Er parte Hamsun (1884), 13 Q. 15. D. 753, 0. A.; and see 
title Bankruptcy and Insolvency, Vol. II., p. 294. 

(t) Edmundson v. Longton Corporation (1902), 19 T. L. K. 15. 

(a) Gasworks Clauses Act, 1871 (34 & 35 Yict. c. 41), s. 39. As to payment 
of such arrears before supplying the new premises of the defaulting consumer, 
see p. 334, ante. In certain metropolitan Acts there ib a further proviso, 
namely, ** or unless the incoming tenant shall continue the trade or busiuoss of 
the outgoing tenant, and shall have paid to the owner, lessee or mortgagee in 
possession or to the outgoing tenant of such premises a consideration for so 
doing,” It has been held that the section so extended does not enable the 
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receiver appointed in the case of a debtor, or limited company, Is 
not such an incoming tenant (b). 

Sue-Sect. 7 .—Discontinuation of Supply and Demoral of Fittings. 

680. In most modern special Acts provision is made requiring 
consumers to give notice to the undertakers before quitting 
premises supplied with gas by meter by the undertakers, such 
notice to bo in writing and signed by or on behalf of the con¬ 
sumer, and to bo left or sent by post to the office of the company (c). 
In default of such notice the consumer is, by this provision, made 
liable to pay the undertakers the money accruing due in respect 
of such supply up to the next usual period for ascertaining the 
register of the meter on the premises suppliod, or the date from 
which any subsequent occupier of such premises shall require the 
undertakers to supply gas to these* premises, whichever shall first 
occur (</). 

681. In all cases in which a consumer of gas supplied hy the 
undertakers ceases to require a supply of such gas, and in all cases 
in which the undertakers are authorised to take away and cut off 
the supply of gas from any premises, the undertakers, tlieir agents 
or workmen, may, after giving certain notice, enter such premises, 
between the hours of nine in the morning and four in the evening, 
for the purpose of removing aud to remove the pipes, meters, 
fittings, or apparatus, repairing all damage caused by such entry 
or removal (e). The notice required is a twenty-four hours’ 
notice in writing under the hand of the secretary or other properly 
authorised officer of the undertakers to the occupier, or, if the 
premises are unoccupied, then to the owner or lessee, or to the 
agent of the owner or lessee, of any premises in which any pipes, 
meters, fittings, or apparatus belonging to the undertakers are laid 
or fixed, and through or in which the supply of gas is from any 
such cause discontinued (e). 

company to recover the arrears from the now tenant who carries on the busi¬ 
ness, but only that they may make the payment of thn arrears a condition of 
supplying tko new tenant with gas (Cannon lire urn/ Co. v. Gas Light and Coke 
Co., [1901] A. 0. 331, approving Gas Light and Coke Co. v. Mead (1876), 45 
L J. (m. c.)71). 

(6) lie Smith, Hr, pai te Mason, [1893] 1 Q. B. 323 (a case in which a receiving 
order was mado against the debtor, and the undertakers wore held entitled to 
icfuse to continue the supply unless the arrears were paid); Falerson y. Gas 
Jjiqht and Voice Co , [1K9G] 2 Ch. 476, 0. A.; llusey y. Gas Light and Coke Co. 
(1902), 1ST. L. 11. 299 (cases where a reccivor-manager for debenture-holders 
was appc'nted). A trustee in bankruptcy who takes possession of the premises 
is an mcoiu’ng tenant (see lie Flack, Ex parte Derry, [1900] 2 Q. B. 32, a case 
decided under a similar provision in a water Act). 

(c) Model Gas Bill, 1910, clauses 31, 33. 

\d) 1 hid., clause 31. The clause also requires that notice of this provision 
shall he indojreod upon every demand note for gas charges payable to the 
company. 

(e) Gasworks Clauses Act, 1871 (34 & 35 Viet. c. 41), s. 22. In the Gasworks 
Clauses Act, 1847 (10 & 11 Viet. c. 15), s. 17, it is provided that in all cases in 
which the undertakers are authorised to cut off and take away the supply of 
gas from toy house or building or premises under the provisions of this or the 
special Act, the undertakers, their agents or workmen, after giving twenty-four 
hours’ previous notice to the occupier, may enter into any such house, building. 
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Sect. 3. —Supply to Public Lamps. 

682. Undertakers must by the Gasworks Clauses Act, 1871, 
supply gas to any public lamps within tho distance of fifty yards 
from any of the mains of the undertakers, in such quantities as 
any road authority within the limits of the special Act may requiro 
to be supplied (/). The price to be charged by the undertakers 
and to be paid to them for nil gas so supplied is to he settled by 
agreement between the local authorities and the undertakers, and 
in ease of difference by arbitration, regard being had to tho circum¬ 
stances of the case and the prices charged to private consumers in 
the district (a). If the undertakers neglect or refuse to supply gas to 
nil or any of the public lamps in accordance with these provisions, 
they become liable to a penalty not exceeding -lO-sx for each default (/<). 

683. Tho gas supplied to tli'e public lamps within tho limits of 
the special Act is to ho consumed by meter at the option either 
ol the local authority of tho district or of tho undertakers. If it 
is so consumed, the meter must ho provided and fixed by the 
undertakers and paid for by tho party requiring it (;). If tho gas 


or premise*, bet wen the hours uf nine in thefoiomion and four in the afternoon, 
amt lemuvo and miry away any pipe, meter, fittings, or other woiks tho 
property of tho nndeiInkers This provision was repealed by the Slat uto Law 
J hi vision Ad, 1875 (.'18 & 89 Ymt c. (56), except so far as incorporated m special 
Acts to which the Ga«wotks Clauses Act, 1871 (34 & 85 Met. e. 41), docs not 
apply. As to such application, sec p. ."17, unit. 

( / I Gasworks Clauses Act, 1 .S71 (.11 A. 85 Met e. 41), p 21. Tho words of 
the Act arc "as tho local authority of each district or the trustees of any 
turnpike road or onj highway bouid,” etc. As to tho liodios exorcising the 
poweis of mud ,tut hoi ii n see title llmirwAYs, SriiKKT.s, \Ni> Hiiihoes; soe 
also p 818, axlr 18- 21 — 27 of the Gasworks Clauses .Vet, 1871 (84 & 85 Mot. 
c. 41 \ are placed in the statute under a heading entitled “ Siqqdv of (las to Local 
Authorities,” hut. with the possible exception of p. 27, they relate solely to tlio 
supply to public lamps. Similar provisions exist in tho special Acts of the 
metlopolitun companies. For foims of agreement for supply to a public 
authouf y, poo Eneyclop.edia ol Foims and 1’iceedents, Vol. iX V , pp. 262, 269. 

(./) Gaswoiks Clauses Act, 1871 (81 A 85 Met. c. 41), 6.24. In the latter 
part of *tl 10 so. tmn tho cxpiessmii "local authorities” alono is used, and no 
refeienco is made to turnpike trustees or highway hoards. Tlio mbit ration 
would appear to he m manner provided by tho Companies Clauses Consolidation 
Act, 1845 (8 & tl Yut. c. In) , see Gaswoiks Clauses Act, 1871 (81 & 85 Viet, 
c. llj, p. 27. If is ((minion m special Acts to provide that tho pneo shall not 
exceed flic lowest pile* vbarged to pm,tie consumers. In a case where* a clause 
in a Bpecial Act fixed tho price at a certain Him per him]), it was held that tho 
gas company were entitled to recover the full sum although during certain 
months of a year some of tho lamps had not been supplied with gas m 
consequence ol exceptional fiost {lie Richmond (las Co. and Richmond (tiunci/) 
Cor pond ion, [1898] 1 (I. ]{. 56). The Towns Improvement Clauses Act, 1847 
(10 A 11 Viet. c. 81), ss. lit), 120, authorises tho commissioners to contract 
for tlm prescribed period, or any pencil not exceeding threo years if nono is 
pio&ouhed, for tlio supply of gas to public lamps, and disputes as to price aro to 
ho settled by in Inflation in manner provided in tho Lands Clauses Acts; see 
nlle Compulsory Purchase of Land and Compensation, Vol. VI., pp. 73 
d seq. As to contracts for gas supply under the Lighting and Watching Act, 
C33 (3 & 4 Will. 4, o. 90). seo p, 808, ante; and under the Public Health 
Act, 1875 (38 & 39 Viet. c. 55), see p. 309, ante. 

(h) Gasworks Clauses Act, 1871 (34 & 35 Viet. c. 41), s. 86. As to> recovery 
of penalties, see pp. 373 d ac v , jllie t. 

(e Gasworks Clauses Act, 1871 (34 & 35 Viet. c. 41), s. 25. 
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is supplied to the public lamps in any district by avorage meter Sect 3. 
indication, the undertakers are required, in order to secure Supply to 
uniformity of consumption between meterod and unmetered lamps. Public 
from time to time to provide the public lamps in such district with L amp s, 
proper self-acting pressure regulators and burners to the satisfaction 
of the local authority of such district ; and the average amount of 
the indications of all the meters attached to the public lamps 
within such district under tho control of the local authority shall, 
except as hereinafter mentioned, be deemed to be the amount 
consumed by each such lamp in such district (j). 

684. Either the undertakers or the local authority of the district Governors 
may, at their own expense, cause to bo ailixed to each public lamp ior street 
supplied with gas the instrument known as a street lamp governor, 1:imf)a ' 
and the undertakers or such local .authority (as the case requires) 

arc entitled to have access thereto for the purpose of examining 
the bamo (/:). 

685. Any difference which may arise between tho undertakers Settlement of 
aud any local authority in relation to the supply or consumption differences, 
of gas to or by the local authority is required from time to time 

to he settled by arbitration in manner provided by statuto (l) with 
respect to the settlement of disputes by arbitration (m). 

Sect. 4 .—Special Powers of Supply. 

686. In addition to the powers and restrictions as to supply Supply for 
contained in special Acts, gas companies and other corporations, special pur- 
bodios, and persons having the management of any gasworks may, l ' u3us ’ 

in their discretion, grant and furnish supplies of gas for certain 
public baths and washlmusos and open bathing places, and also 
for certain lodging-houses for the Vtorking classes, eithor w ithout 
charge or on such favourable terms as they shall think fit (uj. 

Sect. 5 .—Pleasures used m Sale of Gas. 

SuB-Seer, 1.— Buanl of Trade and Local Standards. * % 

687. The measures used for the sale of gas are regulated by Hie Rale of daa 
Sale of Gas Act, ISf/J (o), as amended by subsequent statutes (p). Act, 1839. 

(y) Gasworks Clauses Act, 1S71 (31 & 35 Viet. e. 11), s. 3a. 

(/,•) ] bid., b. 30. 

(1) Companion Glauses Consolidation Act, 1815 (SAP Viet, c 13), ea. 128—■ 

134; and soo title Coui’ANliss, Yol. V . pp. 726, 727. 

(i/j) Gasworks Clauses Act, 1871 (31 & 35 Viet. c. 41), s. 27. 

(ji) As to baths and washhouses, see the Baths and Wash-houses Act, 1810 
(9 & 10 Yict. c. 74), s 28; as to lodging-houses, see Housing of tho Working 
Glasses Act, 1890 (53 & 51 Yict. c. 70), s. 09 ; and as to both, see title 1? trim jo 
Heaxth and Local Administration. In some special Aids the undertakers 
have been required to supply gas gratuitously to hospitals and buildings 
maintained at the expense of tho ratos; see Oldham Union Guardians y. Oldham 
Corporation (1854), 2 W. B. 590. 

(o) 22 & 23 Viet. o. 66. 

p) These amending statutes so far as England and Wales are concerned aro the 
Sale of Gas Act, 1860 (23 & 24 Yict. c. 146); Metropolis Gas Act, 1861 (24 & 25 
Yict. c. 79); Standards of Weights, Measures and Coinage Act, 1866 (29 & 30 Yict. 

0 . 82), s. 14 (now repealed) ; Weights and Measures Act, 1878 (41 & 42 Viet. 
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That Act was partially adoptive, and did not come into operation 
in any county until it was so resolved by the authority to administer 
it in the county, and if there is any county where it is not yet 
in operation a resolution of the county council to that effect 
will be required to bring such county under the operation of tho 
Act (q). 

688. The central authority to administer the Act is the Board 
of Trade (r). The local authority to administer the Act in counties 
is the county council (s), who also administer it in boroughs with 
or without a separate court of quarter sessions, which contained 
according to the census of 1881 a population of less „han 10,000, 
as if such boroughs were part of the county (l). In London the 
London County Council is the administrative local authority (a). 
In county boroughs and in boroughs other than those above 
referred to, the Act is administered by the borough council where 
they have adopted it, unless the council is a manufacturer or seller 
of gas, in which case the borough justices carry it into effect ( h ), 

689. The only legal standard or unit of measure for the salo 
of gas by meter is deiined as tlie cubic foot containing G2'o21 lbs. 
avoirdupois weight of distilled or rain water weighed in air at a 
temperature of t>2° Fain*., the barometer being at 80 inches(c). 
The Sale of Gas Act, 1859, provided that, within three months 
of its passing, models of gasholders measuring tho said cubic foot, 
and such multiples and decimal parts of the said cubic foot as the 

c. 49); Local Government Act. 1888 (ill & 52 Viet. e. 41); Weights and 
Measures Act, 1889 (02 & 03 Viet. e. 21) ; ami certain of the Statute Law 
Envision Acts. Some of these latter Acts also repealed provisions of tho 
amending Acts, which had repealed provisions of the Salo of Gas Act, 1809 
(22 & 23 Viet. c. 66 ); but the iepeal in such later Acts doos not revive tho 
enactments previously repealed ^Interpretation Act, 1889 (52 & 63 Viet. c. S3), 
s. 38 (2)); and as to effect of such repeals generally, boo tillo Statutes. 
The Salo of Gas Act, 1809 (22 & 23 Yict. c. 66 ), applies to Great Britain and 
Ireland 

(r/) Sale of Gas Act, I860 (23 & 24 Viet. c. 146), s. 1, proviso. This proviso 
was repealed a.-, regards tho metiopolis by tho Metropolis Gas Act, 1861 (24 & 25 
Viet, c 79), h. 2 , which section was repealed by tho Statute Law lie vision Act, 
1870 (38 & 39 Viet. e. 66 ). Boroughs could also within a limited time adoptthe 
Act by resolution of the council, whole the council was not a manufacturer or 
seller of gas, and wh<'re the council was such manufacturer or seller the 
justices of tho borough had tho like power to adopt and carrj the Act into effect 
(Sale of Gas Act, 1809 (22 it 23 Viet. c. 66 ), s 4). As to county councils being 
the authorities to administer tho Act, see supra. 

(r) The powers of the Treasury a nd of the (’omptroller- General of the Exchequer 
have been transferred to the Board of Trade (Weights and Measures Act, 1878 
(41 & 42 Viet. c. 49), s. 33) ; and see, generally, title Weights and Measures. 

(a) Bale of Gas Act, 1859 (22 & 23 Viet. c. 66 ), s. 4 ; Local Government Act, 
1888 (51 & 52 Viet. c. 41), e. 3 (xiii). As to local authorities for other purposes, 
compare p. 313, unit, and lor local authonties generally, see title Local 
Uovernment. 

(t) Local Government Act, 1888 (51 & 52 Viet. c. 41), a. 39 ( 1 ). 

(a) Metropolis Gas Act, 1861 (24 & 25 Viet. c. 79), s. 1 ; Local Government 
Act, 1883 (51 & 52 Viet. c. 41), s. 40 ( 8 ). 

(b) Sale of Gas Act, 1859 (22 & 23 Viet. c. 66 ) ; and as to county boroughs 
being excepted from the provisions of the Local Government Act, 1888 (51 & 
52 Viet. o. 41), m respect of gas meters, see ibid., s. 34 (3). 

(c) Sale of Gas Act, 1859 (22 & 23 Viet. c. 66), s. 2. The term “ meter” in 
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Treasury should judge expedient, and, from time to time thereafter, 
models of such multiples and decimal parts of the said cubic foot 
as the Treasury should from time to time think expedient, should 
be carefully made, with proper balances, indices, and apparatus for 
testing the measurement and registration of meters, and that such 
models should lie verified under the direction of the Treasury, and 
when so made and verified should lie deposited in the office of tho 
Comptroller-General of the Exchequer at Westminster (<l). These 
models were made and deposited, and subsequently transferred to 
the Board of Trade, who were given charge thereof, ami all the 
powers and duties in connection with the standards were trans¬ 
ferred to them, and the validity of the models so deposited remained 
unaffected (e). Copies of models so from time to time deposited 
and verified under the direction of the Board of Trado must he 
sent to the Lord Mayor of London and the chief magistrates of 
Edinburgh and Dublin, and to the chief magistrates of such other 
cities and boroughs, and to such other places and persons in ills 
Majesty’s dominions as the Board of Trade may from lime to 
time direct. The Board of Trade must also appoint a competent 
person or persons to design and make, subject to the Board’s 
approval and direction, stamps of a uniform design to he used for 
stamping meters throughout the United Kingdom, with only such 
variations of numbers and marks thereon as shall he sufficient to 
distinguish oach inspector’s district (,_/). 

690. The authorities to administer the Act locally (//) are to 
determine the number of copies of the said models of gasholders, 
with proper balances, indices, and apparatus as aforesaid requisite for 
the testing of meters within their respective jurisdictions (/i), and 
must direct that such copies, verified and stamped by the central 
authority (i), together with such number of stamps for stamping 

the Act means gas meter, and includes every kmd of machine for measuring 
gus. 

(./) Sale of Bus Act, 18.59 (22 & 21) Viet. c. GO), e, .‘5. This provision as to tho 
making of models within three months was repealed hy tho .Statute Law Rgvision 
Act, 1892 (5.5 & 5G Yict c. 19). As to transici of poweis to Board of Tiadc, see 
note (i), p. 3-11, ante 

(e) Standards of Weights, Measures, and Coinage Act., I860 (29 & 30Vict. 
e. 82), which was repealed and, so far as necessary, re-enacted by the Weights 
and Measures Act, 1878 (41 & 42 Yiet. c. 49), s. 33. By s. G6 (ibid.) it was 

E rovided that nothing therein shall affect the validity of the models of gas- 
olders verified and deposited in the Standards Department of the Board of Trade 
m pursuance of the Sale of Gas Act, 1859 (22 & 23 Yict. c. 66), as amended, and 
the provisions of the Weights and Measures Act, 1878 (41 & 42 Yict. c. 49), with 
respect to Board of Trade standards shall apply to such models, and the pro¬ 
visions of that Act with respect to defining the amount of error to be tolerated 
in local standaids when verified or ro-vorifiod shall apply to defining the 
amount of error to bo ioleiatod in such copies of the said models of gasholders 
as are provided by justices or councils in pursuance of the said Acts. 

(/) Sale of Gas Act, 1859 (22 & 23 Yict. c. 66). 

(g) See p. 344, ante. 

(h) Sale of Gas Act, 1859 (22 & 23 Viet. c. 66), s. 4. 

(i) They wore required formerly to be stamped at the Exchequer; now 
ut the Board of Trade. The time for first requiring the models was extended 
by the Sal* of Gas Act, 1860 (23 & 24 Yict. o. 146), s. 1, but tho time has long 
expired. 
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meters as they deem requisite, shall be provided for the use of the 
same, and must fix tho places at which such copies and stamps shall 
be deposited (//). They must also appoint a sufficient number of 
inspectors of meters for the. safe custody of such copies and for the 
discharge of the other duties mentioned in tho Act, and allot to 
each inspector a separate district; and from time to time, when 
necessary, they must subdivide and ro-alloi such districts, and all 
tho districts are to ho distinguished by tho number or mark 
applied thereto on such stamps (j). The authorities must also 
direct what reasonable remuneration is to bo paid to ihe inspectors 
in respect of their duties under the Act, and thoy may suspend 
or dismiss any inspectors so appointed, or appoint additional 
inspectors as occasion may require (/). 

691. The copies of the models directed to he stamped and 
verified by the Hoard of Trnde.must be compared with the models 
there deposited, and if correct must bo stamped by the Hoard of 
Trade, and no stamp duty is payable thereon (k). The expense 
of providing and transmitting the copies of models of gasholders, 
with the proper balances.indices, and apparatus, and of the stamp 
to be used hy the inspectors and the 1 enumeration to tho inspectors, 
is paid in counties out of the county fund, and in boroughs out of 
any funds applicable to lighting purposes, and if there are no such 
funds, then out of the* borough fund (/), in the County of London 
out of the rates leviable by the London County Council within their 
jurisdiction, exclusive of the City of London (m), and in the City 
out of the general rate (it). The verification and reverificatiou 
of these standards used hy local authorities in testing meters are 
regulated hy tho provisions in the Weights and Measures Acts, 
1H78—1001 (o), including those as to tho amount of error to be 
tolerated in such copies (]>). 

692. No person can he an inspector of meters who is a maker, 
repairer, or seller of meters or gas, or employed in the making, 
repairing, or selling of meters or gas (<j). hi very inspector on 
Ins appointment must forthwith enter into a bond of recogni¬ 
sance to the King, to be sued for in any court of record, in 

()) Bale of Cub Act, Is,)',) (22 & 28 Yiul. c. (Mi), s. *i 

(k) Ibid., b. 6. Fees iur slumping and a erifynig woic at one timo payable, 
hut tho provision was repealed by ihe Standards of Weights, Measures and 
Coinage Act, 1866 (29 &. :.() Vat. c 821, s. 14. 

(/I Sale of Gas Act, 1809 (22 £• 28 Viet e. G6), p. 7; Local Government Act, 
1888 (.33 & 52 Yict. c 41), s. 8. 

(m) Metropolis Gas Act, I SGI (21 & 25 Yicl c. 79), s 1 , Local Government 
A<t. 1888 (51 & 52 Yict. c. 41), s. 40 (8). As to the jurisdiction of the Loudon 
Countv Council, see title Metropolis. As to iatcs in genoial, poo titlo Rates 
and Hating. 

\n\ bale of Gas Act, 1859 (22 & 23 Yict. c. (Mi), s. 7; City of London Sowers 
Act, 3S'>7 (GO & (il Yict. c. cxxxin.); City of Loudon (Union of Parishes) Act, 
1907 (7 Edw. 7, c. «'xl). 

(o) Weights and Measures Act, 1889 (52 & 53 Yict. c. 21), s. 15. As to such 
verification, soo umu |.:uticul.oly tho Weights and Measures Act, 1878 (41 & 42 
Yict. c. 49), s.43, which enactment is also dealt with in title Weights and 
Measures. 

(p) Weights and Measures Act, 1878 (41 & 42 Yict. c. 49). s. 60. . 

''/) ^ ! he of Gas Act, 18.59 (22 & 23 Yict. c. 66), s. 8. As to fees, see p. 349, potti 
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such sum, and either with or without a surety or sureties, as 
the authority or persons appointing shall fix, for the duo and 
punctual performance of the duties of his office, and for the due 
and punctual payment at such time or times as he may be directed 
by the local authority or person appointing him of all fees received 
by him under the authority of the Sale of Gas Act, 1859, and 
amending Acts, and for the safety of the copies and models 
committed to hiB charge, and for their due restoration and 
surrender to such person or persons as may be appointed to 
receive them by the local authority or other person on his 
removal from office (r). 


Bub-Sect. 2.— Tcs/ing and Stamjdng Mders . 

693. All meters used for buying or selling gas, or for the 
colli'i ting of any rates or duties, or for making any charges 
on the passage, tiansmissiou, or conveyance of gas, must be 
examined and tested, and, if found coirect, stamped, and every 
person who knowingly uses any meter which has not been 
so stamped is liable on conviction to forfeit a sum not exceeding 
.1*5, and any contract, bargain, or sale by any such unstamped meter 
is void. Any unstamped meter so used, on being discovered by 
any inspector, must ho seized, and, on the conviction of the person 
knowingly using or possessing the same, must be forfeited and 
destroyed (*). 

No meter for the purpose of ascertaining the quantity of gas 
sold may bo fixed for use unless the same shall have its measur¬ 
ing capacity at one revolution or complete action of the meter, 
and also the quantity per hour it is intended to measure in cubic 
feet or multiples, or decimal parts of a cubic foot, denominated 
or marked on tlm outside thereof in legible letters or figures. It 
mud. also be stamped by an inspector of motets, and every 
person who fixes for use any such meter before it has boon so 
stamped is liablo to a penalty of £5 for every such unstamped 
meter, and all meters required to be tested and stamped are 
required to bo delivered to the inspector at the place where bis 
testing gasholder and apparatus urn kept(/). 

Any inspector authorised in writing under the hand of any justice 
of the poaco at tho request and expense of any buyer or seller of 
gas, who shall have given twenty-four hours’ notice (w) in writing 
to the other party to the contract, may, at all reasonable times, 

(r) Sale of Gas Act, 1H0!» (22 & 21$ Viet u. GG), b. 8. 

(&) Ibid., p. 17. A period of ten years from tho pas-dug of tho Act was 
allowed for the stamping of motors then m use. 

(t) [bid., B. 18. A short period was limited for this provision to come into 
opoiation, and purchasers and sellers of gas wore empowoied to havo the m< t» is 
in use tested and stamped or to substitute stamped mcteis for them (tbid.. mid 
Bale of Gas Act, 18G<) (22. & 21 Viet. o. 14(5), s. 1). Consumers of gas m 
purchase and use for tho measurement of gas supplied to them any meter duly 
stamped, provided that tho gas to bo consumed per hour doos not ext eed the 
quantity per hour the meter is mtoudod to measure, as marked on the outside 
thereof (Sglc of Gas Act, 1809 (22 & 23 Viet, c. G6), s. 1G). 

(m) If the head office of the person or company to whom such notice is to bo 
given ie more than twenty miles distant from the meter referred tom tho notice, 
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enter any house or shop, store, warehouse, still, yard, or place 
whatsoever within his jurisdiction where any meter, whether 
stamped or unstamped, shall be fixed or used, and may examine 
and test the same, and, if necessary for such purpose, may 
remove the meter, doing as little damage thereby as may be. 
If upon such examination and testing it appears that the meter 
is incorrect or fraudulent, it must not be refixed or used 
again unless and until altered and repaired, so as to measure and 
register correctly, and stamped. The fees on such removal, 
examination, and testing of a meter, whether stamped and 
replaced or not, are to be double the usual fees for testing and 
stamping, and are to be payable by the buyer or seller of gas as 
the justice of the peace shall determine, and shall bo recoverable 
accordingly (a). 

694. The authority or persons appointing the inspectors are 
required to determine and appoint the da>s, liuurs, and places at 
which each inspector shall attend, with the copies of models and 
stamps in his custody, at each of the several towns and districts 
within their respective jurisdictions, as they shall deem expedient. 
Every inspector so attending must examine, test, and, if found 
correct, stamp all meters which are required to be so examined, 
tested, and stamped, and ho must deface or destroy the stamp on 
any meter tested and found incorrect, lie must also keep a 
book wherein he must enter minutes of all such examinations 
and testings, with the nmnheis of identity and capacity marked by 
the manufacturer on such meters, and gi\e, if required, a certificate 
under his hand of every such stamping and defacing. lie must 
also once in every quarter of a year account to the treasurer of the 
county, riding, division, city, or borough, or to such other person 
as shall be duly authorised bv those who may have appointed 
him, for all fees received* by him under the Act, and pay 
the amount thereof to such treasurer, who must account for the 
same (b). A meter once stamped is a legal meter throughout the 
United Kingdom, and is not liable to be restamped unless found 
to be-inconeet (c). 

695. The rules to be observed by the inspector in testing meters 
are as follows :—The meter must be tested for soundness or 
leakage only, and not for percentage of error, when fixed on a 
horizontal base and with gas under a pressure equal to a column of 
water three inches high, with a light or lights consuming not more 
than one twentieth part of its measuring capacity per hour marked 
thereon, nor less than one half of a cubic foot per hour for all 


then a three days' notice in writing is lequired to he given instead of a twenty- 
four horns' notice (Sale of Gas Act, 1859 (22 & 23 Yict. c. GO), s. 20). 

(а) Sale of Gas Act, 1859 (22 & 23 Yict. c. 66), s. 20. There is a proviso to 
that section that any person duly authorised by any company or persons selling 
gas by meter may supply water to any meter so as to keep the water at tlie 
correct level. As to orders of justices generally, see title Magistrates. 

(б) Hale of Gas Act, 1859 (22 & 23 Yict. c. 66), s. 9. 

<c) Ibid., b. 10. 
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meters of a measuring capacity not exceeding 100 cubic feet per 
hour, and not more than one fortieth part of its said measuring 
capacity per hour for all meters of any greater measuring capacity 
per hour than 100 cubic feet; and all meters found to 
work under such test shall be deemed sound meters, and any meter 
found not to work thereunder shall not he stamped. 

696. The meter to be tested for percentage of error must be 
fixed on a horizontal base, and be tested at a pressure equal to 
a column of water five-tenths of an inch high, and passing the 
quantity of gas or atmospheric air per hour which shall be marked 
thereon as its measuring capacity per hour; and the water used in 
this testing and the air of the room in which such testing is made 
must be as nearly as practicable of the same temperature as tJio 
gas or air passed through the meter ( d). 

697. No meter may he stamped which is found by the inspector 
to register, or to bo capablo of being made by any contrivance for that 
purpose, or by increase or by decreaso of the water in such meter, 
or by any other means practically prevented in good meters, to 
register, quantities varying from the true standard measure of 
gas more than 2 per cent, in favour of the seller or 3 per cent, in 
favour of the consumer. Every meter, whether stamped or 
unstamped, found by the inspector to register, or to be capable of 
being made to register, quantities varying beyond these limits, is to 
he deemed incorrect, and every meter found to measure and 
register quantities accurately", or not varying beyond these limits, 
and also found incapable by any such moans of being made to 
register quantities varying beyond these limits, is to be considered 
to bo correct and stamped in such maimer and on such part of the 
meter as shall he specially directed by the authority appointing the 
inspector, or in default of direction as shall in his opinion best 
prevent fraud (<;). 

698. The fees for examination, comparison, and testing meters, 
W'ith or without stamping, are (3d. for each meter delivering a 
cubic foot of gas in four or more revolutions or complete repetitions 
of the action of the meter, and Is. for each meter delivering 
a cubic foot of gas by any loss number of revolutions or complete 
actions, or by one revolution or complete action, and for each motor 
delivering more than one cubic foot of gas by one revolution or com¬ 
plete action the further sum of Is. for every cubic foot of 
gas beyond the first delivered at one revolution or complete 
action (/). 

(d) Sale of Gas Act. 1859 (22 & 23 Viet. c. 66), s. 13. 

(?) I lid. , s. 12. There is a proviso to this section that every meter having a 
measuring capacity at one revolution or complete action of the meter of not 
tlmn five cubic feet, and having permanently maiked upon it in somo con¬ 
spicuous place the words “without float,” shall _ be stamped by the inspectors 
if found correct in all other respects except that it is capable of being mndo bv 
abstraction of water to register incorrectly against the seller of gas : but it shall 
not be lawful to use iu the sale of gas any such meter, when so stamped by the 
inspector, except by written agreement between the buyer and sellei specifying 
that this*descnption of meter shall be used. 

(/) Ibid., s. 19. 
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699. An inspector is liable on conviction to a penalty not 
exceeding £5 for each offence if he stamp any meter with¬ 
out duly testing and finding the same to be correct, or if be refuse 
or for three days after being so required neglect without lawful 
excuse to test any motor, or to stamp any meter found to be correct 
on being so tested, or if lie bo guilty of any breach of duty imposed 
upon him (</). 

Every person is liable on conviction to penalties, not oxcoeding 
£50 nor less than £10 for each offence, who unlawfully makes, or 
forges or counterfeits, or causes or procures to he unlawfully made, 
or forged or counterfeited, or knowingly acts or assists in the 
unlawful making, or forging or counterfeiting, any stai ip or mark 
which may be used for tho stumping or marking of any meter (h). 
If any person Knowingly sells, utters, or disposes of, lets, lends, 
or oxposos to sale any meter with such foigecl stamp or mark 
thereon, he is liable on convictidu to a penalty not exceeding £10 
nor less than 10s for each oifenco ; and all meters with such forged 
or counforfeited stamps must be forfeited and destroyed (//). 

700. Any person who knowingly repairs or alters, or knowingly 
causes to be repaired or altered, or knowingly tampers with or does 
any other act in relation to any stamped meter, so as to cause such 
meter to register unjustly or fraudulently, or who prevents or 
refuses to allow lawful access to any meter in bis possession or 
control, or the supply of water thereto, so as to keep the water at tho 
correct level, or obstructs or binders any authorised examination or 
testing, is liable on conviction to a penalty not exceeding £5, aud 
to pav the fees for removing and testing and the expense of pur- 
t basing and fixing a new meter. Tho payment of any such penalty 
does net exempt tho person paying from liability to indictment or 
other proceeding at law to which lie would otherwise be liable, nor 
deprive any person of the right to rev-over damages against tho 
olteiider fur any loss or injury sustained by such act or default (i). 


701. All hies and penalties received and recovered are to be 
applieij in aid of tho fund out of which the expenses are to bo 
defrayed {h). 


702. In case of any dispute between the buyer and seller of gas 
by meter, or between any owner of a meter and any inspector of 
meters respecting the correctness of any meter, the inspector must, 
if required by any such person dissatisfied with his decision, give 
that per,-on in writing bis reasons for such decision, and such party 
may require the meter to be examined and re-tested by two 
inspectors of adjoining or noighboui mg districts to be named by 
any justice of the peace having jurisdiction in the district where 
the meter shat! lmve been tested. The unanimous decision of 


(</) Sale of Gas AW,, ;s„<> (22 & g:j Viet. c. (56), s. 11. 

(h) l bul., s. 1 1. 

(0 Ibid., e. lo As U> .'Upplying water to meters, see ibid., h. 20, and note fn), 
p. S18, ante. - 

{k ' 1 lid , s. 25. As to buy the expenses are deftayeil, soo p. Ilti, ante. 
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any sucli last-mentioned inspectors is final as to the correctness or Feot. 5. 
incorrectness of the meter except in case of appeal to general or Measures 
quarter session^, but if the two inspectors do not agree, the decision used in 
of the inspector of the district to which such motor belongs is to be Sale of Gas. 
considered final except in ease of such appeal. Tho expenses of 
Ihoso proceedings are to bo determined by the justice, who is also 
to doturmino by and to whom they are to lit) paid, and they may be 
recovered in any court of competent jurisdiction (I >. 

703. All persons who may think themselves aggrieved by any act Appeals, 
or decision of any inspect or or inspectors of meters, or by any outer, 
judgment, or determination of any justice of the peace relating to 
any matter or thing mentioned or contained in the Halo of (las 
Act, lHH'd, may appoal to the then next practicable general or quarter 
sessions, and that court may, if it sees cause, reverse or alter such 
decision and mitigate any penalty, or forfeiture {m). 


Shot. ft.—VV.sBm/ the Quality and Pressure of (his. 

704. In order that the gas supplied may be maintained at the Tcding, 
standard of quality and pinny presenbed by the special Act (a), 
the undertakens must provide at tho place proscribed in tho special 
Act, and within ilm time in such Act prescribed, a testing place with 
apparatus therein, for tho purposes of testing (1) the illuminating 
power of tho gas supplied, and Ci) tho presence of sulphuretted 
hydrogen in the gas supplird, ol such of those purposes as ma\ ho 
prescribed by tho special Act (o). The apparatus must either he in 
accordance with tho regulations ]c escribed by statute (p) or according 


(/) Halo of Gas Act, lR.Vd (22 & 2:> Yict, »■ Go), a, cl. As io jinisdidnm. of 
justices geneially, see title Mwusrit vn.s 

(r/i) Salo of Gas Act, LS.'.b (22 A g,‘> Y?#l e. (it), s. gg Tho parts of this 
flection relating to pi nceduiv on appeal v.eie lopealcd a.- icgnnls England by 


tho Summary Jurisdiction Act, lbSl (-J 7 &-IS \nl c. Id). As lo appeals to 
(juaiier ses-aons generally, flee title MamstiiA'IEs 

{n) Ah to those slumLinG, flee ]i Til, ante. 

(. v ) Gaswoikfl ('l.tnflfs Act, 1S71 (.»! & tie Vnt e -II', h. gs Tli* testing 
place in usually required to be on the Linds of the undertakers as dosmbed m 
iho schedule, and to be pi-i\idcd before 01 v. ltlnn three months of tho coiuninic-a- 
mont of uq>])l\ of gas : MoiM Gas Bill, 1‘JlO, elauso 21). In tho metropolis tlioio 
are spec ial provisions relating to tho testing of gas ; see pp. UiS7 it fo/., jmst. 

(p) (biswoiks (’Liuse-s Act, 1<S71 (111 & tie Viet. c. 41), Si lied. A, 1'ait I. Tho 
regulations aio as follows:—The apparatus fei testing the illuminating power of 
the gas shall consist of tho imp] oved form of Bunsen’s photometer, known as 
Letheby’s open (JO-ineh photometer, or Evans’ inclosed 100-inch photonieb r, 
together witii a proper meter, minute clock, governor, prossuie-gaugo, and 
balance. The bmnor to bo usod for testing the gas shall be buck as shall bo pro¬ 
scribed in tho special Act. Tho candles used for testing the gas shall be sperm 
candles of six to the pound, and two candles shall bo usod together. The apparatus 
for tosting the presence iu tho gas of sulphuretted hydrogen shall consist of a 
glass vessel containing a strip of bibulous paper moistened with a solution of 
acetate of lead containing GO gmins of crystallised acetate of lead dissolved in 
one fluid ounce of water. In the Model Gas Bill tho burner prescribed is that 
known as the Metropolitan Argaud No. 2, the photometer is the bar photo¬ 
meter or the table photometer, the standard light that supplied by llurcourt’a 
10 -candlo pentuno lamp, and power is reserved to the Board of Tiade on the 
application of certain persons to appiovo the use of any oilier burner, 
photometer, or standard light which may appear to the Board to be equally or 




Sect. 6. to sach rules as may from time to time be substituted in lieu thereof 
Testing the by any special Act. It must be so situated and arranged as to be 
Quality and used for the purpose of testing the illuminating power and purity 
Pressure of 0 f gas supplied by the undertakers, and they are required at all 
^ a3, times thereafter to keep and maintain such testing place and 
apparatus in good repair and working order (q). 


Appointment 705. A gas examiner to tost the gas at the testing place may be 
examiner. appointed from time to time after the passing of the special Act, 
or may be appointed and kept appointed by the local authority of 
any district within the limits of the special Act, where tho gas is 
not supplied by the local authority (r). Where no such gas 
examiner is appointed, or where the testing of the gas is imperfectly 
attended to by the local authority, two justices, on the application 
of not Iosb than live consumers of the gas of the undertakers, may 
by order in writing appoint a gas examiner fs). In either case he 
must be a competent and impartial person (n. 


Time of 7 06. The examiner appointed by the local authority may, 

testing. fl j. j.j ie touting place provided, test the illuminating potter and 
purity of the gas supplied by tho undertakers on any or every 
day between the hours of 5 p.m. and 10 p.m. from the 
1st October to the 31st March, both inclusive, and on any and 
every day between the hours of 8 p.m. and 11 p.m. fiom tho 
1st April to the 30th September, both inclusive ( it). The examiner 
appointed by justices may at any timo within those hours, on pro¬ 
ducing tho order appointing him, enter the premises of tho under¬ 
takers and there test the illuminating power and purity of the gas 
supplied by them (a). 

Access to 707. The undertakers are required to give to the gas examiner 

testing place, ail( ] his assistants, and to every local authority within the limits 
of the special Act and their agents, access to the testing place, and 
to afford all facilities for the proper execution of the Act. For 
every default in so doing they become liable to a penalty not 


more suitable for the testing (see clause 25 in Model Gas Bill, 1910). Whom 
tho special Act proscribes a general form of burner, tho company are entitled 
to have the gas tested by the most improved form of burner that complies with 
the description in the Act ( Brentford Gas Co. v. Chiswick Urban District Council 
(1908), 7 2 J. P. 378). 

(q) See nofco (p), p. 351, ante. 

(r) Gasworks Clauses Act, 1871 (34 & 35 Viet, c 411, s. 29. 

(s) I hid., s. 30. As to the costs of the examiner and of the proceedings, see 
ihnl., s. 37, and p. 354, post. As to ordors of justices generally, see title 
Magistrates. 

(t) Gasworks Clauses Act, 1871 (34 & 35 Viet. c. 41), ss. 29, 30. 

(«) 1 bid., s. 29. In a case where the examiner was authorised by the special 
Act to test the gas “daily,” it was held that he was entitled to test it on 
Sundays, although such had not been the practice for years (London County 
Council v. bouth Metropolitan Oaa Co., [1904] 1 Ch. 76, 0. A., in which case it 
was also held that the local authority had under the special Act sufficient 
interest to bring an action to restrain the undertakers from interfering with 
tboir examiners without making the Attorney-General a party* to the 
piof-codings). As to tho moaning of such terms as “ daily,” see title TIME, 

( a j Gasworks Clauses Act. 1871 (34 & 35 Viet. c. 41), ss. 29, 30. 
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exceeding £5 to the local authority or to the persons making the 
apjdication (b). 

708. The tests are to be taken in accordance with certain 
prescribed rules (c), and the undertakers may, if they think fit, on 
each occasion of the testing of the gas by the examiner, bo repre¬ 
sented by some officer, but such officer must not interfere with the 
testing (d). 

709. The examiner is required, on the day immediately follow¬ 
ing that on which the testing of the illuminating power or purity 
of the gas has been conducted, to make and deliver a report of tho 
results of his testing to the local authority or justices by whom he 
was appointed and to the undertakers, and such report shall be 
receivable in evidence (<’). 

710. There are no provisions *in the Gasworks Clauses Acts 
prescribing the pressure at which the gas is to be supplied, but 
such provision is commonly found in special Acts, the pressure being 
described as that which will balance a column of water of a certain 
height at tho main, or as near as may be to tho junction therewith 
of the service pipe supplying the consumer. There is also a provi¬ 
sion authorising any gas examiner at the testing place or at any 
public lamp, as and when he thinks fit, to test the pressure at which 
the gas is supplied, and the undertakers are required to oiler him 
reasonable facilities for so doing (/). 


(h) Gasworks Clauses Act, 1871 (3-1 & 33 Viet. c. ‘11), s .'11. As to recovery 
of penalties, seo pp ."7:1 it soy , 

(<) C.isworks (.’Limes Act, 1871 (.1-1 & 33 Viet c. ‘11), Scliod. A, Part 11. The 
rules as to tko inode of testing gas for illuminating power nro as follows : — Tim 
gas m the photometer is to ho lighted at least lilt eon minutes hofoto tho testings 
begin, and it is to bo kept continuously burning from the beginning to the end 
of tin 1 teds. Each testing is to include ton observations of the photometer made 
at mtin v ils of a minute. The consumption of the gas is to bo carefully adjusted 
to live cubic feet pei hour. The candles are to bo lighted at least ten minutes 
before beginning each testing, so as to arrive at thoir normal rate of burning, 
which is shown when tho wick is slightly bent and the tip glowing. Tho 
slandanl rate of consumption for tho candles shall bo 120 grains each par hour, 
lioioro and after malting each sot of ten observations of the photometer, the 
gas examiner is requued to weigh the candles, and if the combustion shall have 
boon more or less per candle than 120 giains per hour, he must make and 
record the calculations requisite to neutralise the effects of this difference. The 
ftverago of each set of ton observations is to bo taken as lopiesenting tho 
illuminating power of that testing. 

The rulo as to testing gas for sulphuretted kvdrogen is as follows:—The gas 
shall be passed through the glass vesbd con taming a stup of bibulous paper 
moistened with tho solution of acetate of lead for a period of three minutes or 
such longer period as may be prescribed: and if any discoloration of the test 
paper is found to havo'takon place, this is to bo held conclusive as to the 
presence of sulphuretted hydrogen m the gas. 

In testing for illuminating power, corrections ought to be made for variations 
in temperature and barometrical pressure in order to get accurate results. 
Such corrections are not prescribed in the Gasworks Clauses Act, 1871 (34 & 33 
Yict. o. 41), but provisions in respect thereof are to be found in the special Acts 
of the Metropolitan gas companies. 

(d) Gasworks Clauses Act, 1871 (34 & 35 Yict. c. 41), s. 31. 

(e) I bid., s. 33. 

{/) Model Gas Bill, 1910, clause 26. The height of the column of water 
therein mentioned is ^ of 1 inch. 

H.L.— XV. 
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Sect. 6. 

Testing the 
Quality and 
Pressure of 
Gas. 

Penalties. 

Coats. 


Bavmg clause. 


In general, 


711. If it shall be proved to the satisfaction of any two justices not 
being shareholders in the undertaking ( g ), after hearing the parties, 
that on any day the gas supplied by the undertakers is under less 
pressure, of less illuminating power, or of less purity than it ought to 
be, the undertakers shall in every such case forfeit and pay to the 
local authority or other persons making application for testing the 
gas such sum, not exceeding £20, as the justices shall determine (/i). 
Where the examiner is appointed by tho justices, the costs of and 
attending such experiment, including tho remuneration to be paid 
to the persons making the same, and the costs of the proceedings 
before the justices, are to he ascertained by the justices, and in the 
event of a penalty being imposed on the undertakers, these costs, 
together with tho penalty, are to be paid by the undortakors, but if 
no penalty is imposed the costs are in the discretion of the 
justices (/)• It is also provided that whenever the undertakers 
neglect or rofuse to give a supply of gas to any owner or occupier 
of premises under such pressure as is prescribed they shall be liublo 
to a daily penalty not exceeding 40s. during the continuance of 
such default (Zc). 

712. Special Acts commonly contain a clause which provides 
that the undertakers shall not incur these penalties when the 
insufficiency of pressure, defect of illuminating power, or excess 
of impurity in the gas supplied, is proved to have been produced 
by any circumstance beyond the control of the undertakers, lint 
insufficiency of funds is not to be deemed such a circumstance (I). 


Part IV.—Protection of the Property 

of Undertakers. 

Sect. 1.—I Vaste of Gas ancl Injury to Pipes, 

713: There aro certain statutory provisions affording special 
protection to the property of undertakers in addition to that con¬ 
ferred by the genoval law (in). These provisions do not oust the 
remedies which the undertakers would, apart from thorn, have had 
at common law (n). 

(fj) A justice is not disqualified, from acting by reason of bis being liable to 
pay gas rent or other charge under the Act (Gasworks Clauses Act, 1871 
(34 & 35 Viet. c. 41), s. 46). 

(h) Hid., a. 36. 

(t) Jbid.,B. 37. As to costs and procedure to recover penalties, seo ibid., 
88. 42—46, and pp. 373 ct scq., past. 

(k) Gaswjrks Clauses Act, 1871 (34 & 35 Viet. c. 41), s. 36 ; and see, as to the 
effect of this, p. 333, ante. 

(l) See Model Gas hill, 1910, clause 27, 

(m) Thus gas is the subject of larceny at common law, and a person may 
ue indicted for fraudulently appropriating it before it has passed through the 
meter (R. v. TPftife (1853). 22 L. J. (m. o.) 123, C. C. It. ; R. v. Firth (1869), 
L. lv. 1 C. 0. R. 1 i 2); boo title Chimin An Law and Procedure, Vol. IX., p. 643. 
. ( n ) Thus, the common law remedy of recovering damages for injury to property 
T8 in t ousted by reason of a summary remedy being provided by the special Aot 
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714 . Every person who does any of the following acts commits 
an offence (o)—namely, (1) who lays or causes to bo laid any pipe 
to communicate with any pipe belonging to the undertakers without 
their consent, and it is no defence to prove that this was done 
without fraud, waste, or misuse of tho gas (p); (2) who fraudulently 
injures any meter for the supply of gas(q); (3) who, in case the 
amount of gas supplied by the undertakers is not ascertained by 
meter, uses any burner other than such as has been provided or 
approved by the undertakers, or of larger dimensions than the 
person has contracted to pay for, or keeps the lights burning for a 
longer time than he has contracted to pay for; (4) who otherwise 
improperly uses or burns such gas, or (5) who supplies any other 
person with any part of the gas supplied to him by the undertakers. 
The penalty is that tho person convicted shall forfeit to the under¬ 
takers the sum of £5 for each offence, and also the sum of 40s. 
for every day such pipe shall so remain, or such works or burner 
shall be so used, or such excess be so committed or continued, or 
such supply furnished, and the undertakers may take off the gas 
from the house and premises of tho person so offending, notwith¬ 
standing any contract which may have been previously entered 
into (r). 

715 . Every person who wilfully removes, destroys, or damages 
any pipe, pillar, post, plug, lamp, or other work of the undertakers 
for supplying gas, or who wilfully extinguishes any of the public 
lampB or lights, or wastes or improperly uses any of tho gas 
supplied by the undertakers, is liable for each such offence to 
forfeit to the undertakers any sum not exceeding £5 in addition 
to the amount of damage done (s). 

716 . Every person who carelessly or accidentally breaks, throw's 
down, or damages any pipe, pillar, or lamp belonging to tho under¬ 
takers, or under their control, is required to pay such sum of money 
by way of satisfaction to tho undertakers for the damage done, not 
exceeding £5, as a court of summary jurisdiction shall think 


[Crystal Palace (las Co. v. Til ns A Co. (1000), 82 L. T. 200). As to locver- 
nig tho prieo of gas alleged 1o be fraudulently taken, see Birmingham mid 
Staffordshire Gas Co. v. Jlatchff (1871), L. It. 0 Ilxcli. 224. As to tlie liability 
of owners of steam rollers for injury to gas pipes laid m roads, see Gas Light 
and Coke Co. v. St. Mary Abbott’s , Kensington, Vestry (1885), 15 Q. B. 1). 1, O. A.; 
Driscoll v. Poplar Board of Works (1897), 14 T. L. It. 90. An injunction ruav 
bo obtained to restrain tho using of steam rollors in such a way as to injure 
gas pipes ( Alliance and Dublin Consumers Gas Go. v. Dublin County Council , 
[1901J 1 I. H. 492, C. A.). mi . 

(o) Gasworks Clauses Act, 1847 (10 & II Yict. e. 15), s. 18. This section and 
ss. 19 and 20 camo under tho heading “ with rospoet to waste or misuse of the 
gas, or injury to the pipes or other works.” These clauses should bo read 
with the Gasworks Clausos Act, 1871 (34 & 35 Yict. c. 41), s. 38 (see p. 350, 
post), when both are incorporated in the special Act. 

(p ) Morrison TI ood A Co. v. Tl est Ham Gas Co. (1885), 52 37. T. 81 t. 

(o) For other offences as regards meters, see Sale of Gas Act, 1859 
(22 &23 Yict. c. 66), ss. 14, 15, and pp. 347—350, ante. As to the recovery oi 
penalties, see pp. 373 et seq., post. 

(r) Gasworks Clauses Act, 1847 (10 & 11 Yict. c. 15), s. 18. 

(s) Ibid,, a. 19. 
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reasonable (t). An employer is not liable under this provision for 
the acts of his servant (a); but if the servant has by reason of 
negligence caused the injury, damages for the injury caused may 
be recovered at common law from his employer ( b). 

717. An offence is committed by every person who wilfully, 
fraudulently, or by culpable negligence injures, or suffers to be 
injured, any pipes, meter, or fittings belonging to the undertakers, 
or who alters the index to any meter or provonts any meter from 
duly registering the quantity of gas supplied, or fraudulently 
abstracts, consumes, or uses gas of the undertakers. Such person 
is liable for every such offence to forfeit and pay to the undertakers 
a sum not exceeding £5, and the undertakers may, in addition 
thereto, recover the amount of any damage sustained by them. 
This liability is without prejudice,to any other right or remedy for 
the protection of the undertakers or the punishment of the offender, 
further, wheie any person has wilfully or fraudulently injured, or 
suffered to be injured, any pipes, meters, or fittings belonging to 
the undertakers, or has altered the index to any meter, or prevented 
any meter from duly registering the quantity of gas supplied, the 
undertakers may also, until the matter complained of has beon 
remedied, but no longer, discontinue the supply of gas to the person 
so offending, notwithstanding any contract previously existing. 
The existence of artificial means for causing such alteration or 
prevention, or for abstracting, consuming, or using gas of under¬ 
takers when such meter is under the custody or control of the 
consumer, is yrimd facie evidence that such alteration, prevention, 
abstraction, or consumption, as the case may he, has been fraudu¬ 
lently, knowingly, and wilfully caused by the consumer using such 
meter (<:). 

718. In modern Acts it has been provided that every consumer of 
gas supplied by the undertakers who uses a gas engine must, if 
inquired to do so by the undertakers, use an anti-lluetuater, and at 
all times, at his own expense, keep such anti-fiuetuuter in proper 
order, and if any consumer makes default in complying with this 
provision, the undertakers are to have access to and be at liberty to 
take off, remove, inspect, and replace any such anti-fluciuater at all 
roasonablo times, which taking off, removal, testing, inspecting, and 

[t) Gasworks Clauses Act, 1847 (10 & 11 Viet. c. 15), s. 20. Tho toim “ care- 

sly ” is meant to imply a dogieo of want of earn less than would ho necessary 
to found an action for negligence (Ashton v. Kcc/cs Corporation (1900), 71 J. I 3 . 
55, approving Burgess v. Morris (1897), 01 J. P. 553), decided under an almost 
identical provision m the Metropolis Management Act, 1855 (18 & 19 Yict. c. 120), 
s. 207, relating to public lamps, in which case it was held that the owners of the 
lamps could recover although there had boon no evidence of negligonce or 
want of care. There aie like provisions as iegards public lamps in tho Lighting 
and Watching Act, 1833 (3 & 4 Will. 4, c. 90J, ss. 55, 5t>. 

(«) Harding v. Barker (1838), 53 J. P. 308, also decided under the Metropolis 
Management Act, 1855 (18 & 19 Yict. c. 120), s. 207 ; and see next note. 

(b) Crystal Palace Cat, Co. v. Idris & Co. (1900), 82 L. T. 200. 

(0 Gasworks Clauses Act, 1871 (34 & 35 Yict. c. 41), s. 38. In cases where 
that Act and the Gasworks Clauses Act, 1847 (10 & 11 Viet. c. 15), ss! 18—20, 
are both incorporated in tho special Aot, these sections must be construed 
together. 
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replacing is to be done at the expense of the undertakers if the anti- Sect. i. 
fluctuater be found in proper order, but otherw ise at the expense of the Waste of 
consumer. Gas and 

Sect. 2. — Breaches of Contract of Service. Injury to 

719. In order to prevent the inhabitants of a town or district ^ lpe B ' 


from being deprived of their supply of gas, certain breaches of Malicious 
contract are made criminal offences (d). An offence is committed eontraet^ 
when a person employed by a municipal authority (c), or by any C ° n ‘ C ’ 
company or contractor upon whom is imposed by Act of Parliament 
the duty (/), or who have otherwise assumed the duty, of supplying 
any city, borough, town, or place, or any part thereof, with gas", 
wilfully and maliciously (V/) breaks a contract of service with that 
authority or company or contractor, knowing, or having reasonable 
cause to believe, that the probable consequence oE bis so doing, 
either alone or in combination wdtti others, will be to deprive tho 
inhabitants of that city, borough, town, place, or part wholly, or fo 
a great extent, of tlieir supply of gas. Such person may be con¬ 
victed by a court of summary jurisdiction or on indictment (/<), 
and on conviction is liable either to pay a penalty not exceeding 
.£20 or to be imprisoned for a term not exceeding three months, 
with or without hard labour ( i ). 

720 . Every such municipal authority, company, or contractor Nonce, 
is required to cause to be posted up, at the gasworks belonging to 
them, a printed copy of s. 4 of the Conspiracy and Protection of 
Property Act, 1875 (j), in some conspicuous place where the same 
may be conveniently tead by the persons employed, and as often 

{d) Cou^piiacy and Protection of Property Act, 1875 (38 & 39 Viet. c. 80); 
sco title Criminal Law and Procedure, Yol. IX., pp. 501, 5(55. 

p) “Municipal authority” means the London County Council, the Common 
Council of tho City of London, the town council of any borough for the tune 
being subject to the Municipal Corporations Act, 1882 (45 & 40 Viet. c. 50), 
any persons invested by any local Act of Parliament with powers of improving, 
cleansing, lighting, or paving any town, and urban district councils (Conspiracy 
and Piotection of Property Act, 1875 (38 & 39 Viet. c. 8(i), s. 14) ; and sco titlo 
Local Government. 

(/) Any municipal authority or company or contractor who has obtained 
authoiity bj or in pursuance of any general or local Act of Parliament to supply 
the streets of any city, borough, town, or place, or of any part thereof, with gas, 
is to he deemed a municipal authority or company or contractor upon whom 
is imposed by Act of Parliament the duty of supplying such city, borough, 
town, or place, or part thereof, with gas (Conspiracy and Protection of Property 
Act, 1875 (38 & 39 Viet. c. 8(5), s. 14). As to local authorities for other purposes, 
compare p. 313, ante. 

{g) “ Maliciously ” is to be constiued in tho same manner as it is required by 
the Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), s. 58, to be construed in 
reference to any offence committed under such last-mentioned Act (Conspiracy 
and Protection of Property Act, 1875 (38 & 39 Viet. c. 86), s. 15). 

( h ) The accused, on appearing before a court of summary jurisdiction, may 
f piim to be prosecuted on indictmont (Conspiracy and Protection of Property 
Act, 1875 (38 & 39 Viet. c. 86), s. 9). If convicted by a court of summary 
jurisdiction, he may also appeal to a court of general or quarter sessions {ibid., 
s. 12). As to these courts geueially, see title Magistrates. 

' (t) Conspiiacy and Protection of Property Act, 1875 (38 & 39 Viet. c. 80), 
s. 4. Breaches of contract of a like nature, likely to endanger human hfe, or 
cause serious bodily injury, or to expose valuable property to destruction or 
serious injury, are also made offences {ibid., s. 5). 

(j) 38 & 39 Viet. c. 80. 
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as such copy becomes defaced, obliterated, or destroyed, must 
cause it to be renewed with all reasonable despatch. If any of 
these persona make default in complying with these provisions in 
relation to Buch notice, they or he incur on. summary conviction a 
penalty not exceeding £5 for every day during which such default 
continues, and every person who unlawfully injures, defaces,.or 
covers up any notice so posted up is liable on summary conviction 
to ft penalty not exceeding 40s. (k). 

Sect. 8. —Alterations of Works by other Undertakers. 

721 . In carrying out street improvements, and i.i tlie con¬ 
struction of oilier works of a public nature, it frequently becomes 
necessary to alter the position of ^as mains and pipes and other 
like works. The power to do this is often conferred by Parliament 
both in general and in local Acts. It is conferred upon urban 
authorities for the purposes of tho Public Health Act, 1875 (l), upon 
metropolitan borough councils on lowering or raising or improving 
streets (mi), and upon the Postmaster-General in connection with 
telegraphs (w). It is inserted in special Acts authorising railways (o), 
tramways (p), and electrical undertakings (q). In some cases the 
alteration of the pipes is required to lie done by tho gas under¬ 
takers (r), and in others it may be done by the undertakers of the other 
works on giving certain notices (<0. When tho power is conferred, 
provisions aro also inserted protecting the gas undertakers from 
loss and expen so occasioned by the alteration in the position of 
their pipes, mains, and works (s). 


(/f) Conspiracy and Protection of Property Act, 1870 (38 & 89 Yiet. r. 8(5), s. 4. 
(/) 38 & 39 Viet. c. 50, s. 133 ; Towns improvement CIiuwm Act, 1847 (10 
& 11 Yict. o. 34), ss 61, 62 ; sec title Highways, Stuelts, anh Humans 
(m) Metropolis Management Adt, 1830 (18 & 19 Yict. r 120), a 98; Metro¬ 
politan Paving Act, 1817 (Michael Angelo Tailor's Act) (07 Uno. 8, c. xxix.), 
s. 02 ; and see title High-ways, Streets, axi* BnmoEs. 


(») Telegraph Act, 1863 (26 A 27 Yict. c. 1121, ss. 6—8; Telegraph Art, 1868 
(31 & 32 Yict. c. 11(0, a. 2, Telegraph Act, 1878 (41 V -12 Yict c. 76), s. 7 ; and 

_• m,-.___ __m_ _ y 


bco title Tet.eg nAnna and Teleihone 


(") Eailways Clauses Consolidation A<’t, 18-10 (8 & 9 Yet. c. 20), ss. 18—28 ; 
and see title Railways and Canals. 

(p) Tramways Act, 187» (33 & 31 Yict c 78\ ss SO, 82, 33, 11' TJfard (tuti 
Co. and Ilford Crbnn Ihsl: ict Council (1903). 83 L. r l'. 286 , and see title Tiiam- 
ways aN u Light Railways. 

(?) Electro Lighting Act, 1882 (40 & 46 Yiet. c. 06), ss. 15, 17; Electric 
Lighting (Clauses) Act, 1899 (62 & 63 Yict. c. 19), Schedule, clauses 17, 18. 
In the latter clause provision is nlso rundo tor tho protection of gas pipes from 
electric lines; see title Elect jug Lighting and J’oweh, Yol. XIL, p. oSl. 

(r) Public Health Act, 1870 (38 & 39 Yiet. c. 00), s. 153. 

{*) See statutory provisions cited in notes (o), ( p), and [q), eupia. Persons who 
damage gas pipes in constructing new works may be liablo if an explosion 
results (Ilardabr v. Idle District. Council, [1896] 1 Q. 15. 330, C. A.). As to 
extra expense in laying new service pipes and repairing mains in eonsequcnco 
of a tramway, see tie Itristnl (las Co and Jlnsfol Tramways and Carriaae Co., Ltd., 
1.1910] I K. B. 114, A. 
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Part V.—Nuisances from Gas. 

Sect. 1 . —In General. 

722 . When Parliament authorises an undertaking to be carried 
on in a particular manner and in a particular place, tho undertakers 
may, in the absence of special provision, be empowered to cause a 
nuisance in so doing, provided they are not guilty of negligence (/). 
In tho case of gas undertakings, however, tho Acts usually incor¬ 
porated contain express provision to the contrary (a). Tn the 
Gasworks Clauses Act, 1871 (b), it is jjrovided that nothing in that 
or the special Act shall exonera te the under takers from any indict¬ 
ment, action, or other proceeding for nuisance in the event of any 
nuisance being caused by them (b). When that provision is incor¬ 
porated it is no defence to proceedings to restrain the undertakers 
from committing a nuisance to show that the gas cannot be supplied 
of tho prescribed purity without causing a nuisance (<•). They are 
therefore liable in respect of nuisances caused by them whether 
public (d) or private (<*), and whether caused by the construction of 
their works (/) or in the making and supplying of gas (<i). They 
are also liable for injuries caused by gas explosions owing to Iho 
negligence of their servants (It). Absence of reasonable inspection 
of their mains and pipes in order to detect escapes of gas is evidence 
of negligence on their part (0. 


( t) See, for oxnmple, London and Brighton Bail. Co. v. Tinman (1885), 11 
App, Can. 45 , and compare Metropolitan Asylum DiArut v. IJill (18S1), 6 A pp. 
Cus. 193 ; and sro titlo Nuisance 

(a) As to incorporation, beopp. 317—319, ante. Tho same provision is contained 
in tho Lighting and Watching Act, 1833 (3 A 4 Will 4, c 90) ; hoc p. 302, post 

(h) 34 & 33 Yict. c 41, a. 9. Tho Gasworks Clauses Act, 1817 (10 & 11 Viet, 
c. 13), s. 29, is to tho like ell’ect, except that k it is confined to legal proceedings 
for nuisances to which tho undortakeis may ho liablo m consequence of making 
or supplying gas. This distinction is only of importance m tho few cases in 
which tho Act. of 1817 is alone incorpoiutod ; see p 318, aide. 

(c) A -G. v. Gaslight and C<ke Co (1877), 7 Ch 1>. 217. 

(d) Ibid.; and see It v. Medley (1834), 6 C. & P. 292; A.-G. v. C'ninbi idjs 
Consumers Gas ' \>. (1808), 4 Ch. App. 71. 

(e) Imjmtal (las Light and CukeOo. (Directors etc.) v. Bi oadbent (18u9), 7 ILL. 
C’as. 000 , and cases cited in notes (/) and ( 7 ), infra. 

{f) Jordison v. Sutton , Soul hi oalc? and Dry pool Gas Co , [1899] 2 Ch. 217, 
0. A. (a case in which tho dofondant company weie restrained from with¬ 
drawing support from adjoining land by tho draining of running silt during 
the excavation of their own land for tho purpose of erecting a gasometoi). Tho 
eioctionof gasworks will not bo rostiaincd on the ground that it may eauso a 
nuisance (Haines v. Tat/lor (1847), 2 Ph. 209; Butty. Jmjierial Gas Light and 
Coke Co. (1866), 14 W. it. 508). 

(g) A.-G. v. Gaslight and Coke Co., supra; BatiMlir v. Tunbridge Welle Gat 
Co. (1901), 63 J. I’. 680. 

(Ii) Blenkiron v. Great Central Gas Consumers Co. (I860), 3 L. T. 317; Burrows 

March Gas and Cole Co. (1872), L. E. 7 Exch. 96, Ex. Ch.; Scott v. Man¬ 
chester Corporation (1857), 2 II. & N. 204, Ex. Ch. As to the duty to take 
precautions, see Dominion Natural Gas Co., Ltd. v. Collins and Perkins, [1909] 
A. 0. 640, P. 0. Tho undortakeis will not be liable in le&poct of explosions of 
gas escaping from defective pipes belonging to and supplied by the consumer 
(Henderson v. Newcastle and Gateshead Gas Co. (No. 1) (1893), 37 Sol. Jo. 403, 
C. A ) ;.£fnd see Holden v. Liverpool New Gas Co. (1846), 3 O. B 1 

(*) Muse v. Hastings and St. Leonards Gas Co. (1864), 4 F. & F. 824 ; Price t. 
South Metropolitan Gas Co. (1895), 63 L. J. (Q. B.) 126. 
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723. In addition to the general liability of undertakers at 
common law there are certain statutory provisions in public general 
Acts specially prohibiting gas undertakers from doing or allowing 
certain things which may cause certain nuisances to water ( k ), or 
the evolution of noxious fumes (/). 

724. Special Acts authorising gasworks also contain express 
provisions against fouling water and other nuisances due to the 
escape of gas (m), and similar clauses in regard to fouling water are 
found in special Acts relating to waterworks (») and to the con¬ 
servancy of rivers (r>). Persons supplying gas in rural districts under 
the Lighting and Watching Act, 1833 (p), and in the metropolis 
under the Metropolis Gas Act, 1800 (q), are subject, to like provisions. 

725. Gasworks are within the statutory definitions of non-textile 
factories or workshops (r), and accordingly notice of accidents therein 
must ho given in accordance with' the statutory provisions relating 
to accidents in such places (s). 

They are, however, subject to certain conditions, specially 
exempted from the statutory requirements as to limewashing (t). 


Fouling of 
water in 
stream eta 


Sect. 2. —Under Gasworks Clauses Acts. 

726. The Gasworks Clauses Act, 1847 («•), contains a series of 
clauses with respect to the provision for guarding against fouling 
water or other nuisance from the gas (r). Under these clauses the 
undertakers commit an offence if at any time they cause or suffer 
to be brought or to flow into any stieam, reservoir, or aqueduct, 
pond, or jdace for water (ir), or into any drain communicating 


(/l) Tima the Public Health Act, 1875 (38 & 89 Viet o. 55), a. 08, contains 
provision against fouling streams by persons engaged m tho manufacture of 
gas; seo title Public Health and Local Administration; and a similar 
provision is contained in the Public Health (Loudon) Act, ISO 1 (54 & 55 Viet, 
c. 70); see also Pavers Pollution ProVention Act, 187(5 (3(1 & 40 Viet. c. 75), s. 4, 
which does not, however, specifically refer to gasworks 

( l) Gas liquor woiks aro within tho provisions of tho Alkali etc Woil-.s lingu¬ 
la tiem Act, 1906 (6 Edw. 7, e. 11), tSched. I. ; see title Public Health and 
Local Ai».ministii\tion. 

(m) 8ee ///fra. 

(n) 8eo Waterworks Clause? Act, 1817 (10 & 11 Viet c, 17), ss. 62-68; and 
title Water Stiitly. 

(o) Por example, Thames Conservancy Act, 1891 (57 X 5S Viet. c. clxxxvii ), as 
amended by tho Poit of Jjondon Act, 1908 (8 Edw. 7, e. OS); Loo Conservancy 
Act, 1900 (60 & 64 Viet. c. cxvii.) 

(p) 3 & 4 Will. 4, e. 90; and seo p. 3(52, post. 

(oj 23 & 24 V'ct. c. 125; see p. 382, post. 

(r) See title Factories and Shots, Vol. XIV., pp. 437, 441; and compare 
Owner v. Brighton and Hove Gas Co. (1900), Journal of Gas, Lighting and Water 
Supply, 529, 58G. 

(•) Notice of Accidents Act, 1906 (6 Edw. 7, e. 53), a. 4; see title Factories 
and Shots, Vol. XIV , p. 472. 

(t) Ibid., note (d), p 450. . 

ftt) 10 & 11 Viet c. 15. 

m Ibid., as. 21—29. In the Waterworks Clauses Act, 1847 (10 & 11 Viet, 
c. 17), there are a series of clauses (i.e., bb. 61—67) with respect to tho 
provision against fouling tho water of the undertakers, and of these ss. 62 
—67 are directed against the contamination of water by gas, and are similar to 
those in the Gasworks Clauses Act, 1847 ; see title Water Supply. . 

(w) A place for water would appear to include a well, gee IJinkins v. Birming¬ 
ham nail Staffordshire Gas light Co. (1860), 6 H, & N. 250, Ex. Oh.; compare 
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therewith (a), ftRy washing or other substance produced in making Sect. 2 . 
or supplying gas, or if they wilfully do any act connected with the Under 
making or supplying of gas whereby the water in any such stream, Gasworks 
reservoir, aqueduct, pond, or place for water shall be fouled ( b ). Clauses 
The penalty for every such offence is the sum of £'200 (c), recover- 
able with full costs of suit in any of the superior courts by the Penalties, 
person into whose water such washing or other substance is 
conveyed or flows, or whose water is fouled by any such act, but 
it is not recoverable unless sued for during the continuance of the 
offence, or within six months after it has ceased (<?). In addition 
to the said penalty of £200, and whether such penally is recovered 
or not, the undertakers are liable to a penalty of £20, to be 
recovered in like manner, for each day during which such washing 
or other substance is so brought or so flows, or the act by which 
such water is fouled continues, after the expiration of twenty-four 
hours from the time when notice of the offenco is served on tho 
undertakers by the person into whose water such washing or other 
substance is brought or flows, or whoso water is fouled thereby, and 
the penalty is payable to such person (e). 

727. Whenever any water within the limits of the special Act is Fouling of 
fouled by the gas of the undertakers, they aio liable to forfeit to the any water, 
person \shose water is so fouled for every such offence a sum not 
exceeding £20, and a further sum not exceeding £10 for each day 
during which the offence continues after the expiration of twenty- 

four hours from the service of notice of such ollenco (/). 

728. For the purpose of ascertaining whether such water is Examination 
fouled by the gas of the undertakers, the person to whom the ofpnea. 
water supposed to be fouled belongs may dig up the ground 

and examine the pipes, conduits, and works of the undertakers. 

But before proceeding so to dig* and examine he must giro 
twenty-four hours’ notice in writing to the undertakers of the time 
at which such digging and examination is intended to take place, 
and he must give the like notice to the persons having the control 


Millington v. (Iriflitha (187-4), 80 L T. Go, decided under a rmie«p.mduig 
provision in tlie Lighting and Watching Act, 1888 (8 & 1 Will, 4, c. 00 ), see 
p. 803, post. 

(a) Compare High Wycombe Corporation v. Thames Conservators (1898), 78 
L. T. 463 (a case under the provisions of a local Act). 

(b) Gasworks Clauses Act, 1847 (10 & 11 Viet. e. 15), s. 21 ; see also ibid., 
b. 25 ; and compare Waterworks Glauses Act, 1847 (10 & 11 Viet. c. 17), s. 62 
(see title Water Supply), and Public Health Act, 1875 (88 & 39 Viet. c. 55), 
s. 68 , both to the like effect. It would seem that an offence is committed if gas 
washings flow into a place for water, although there has been no negligence on 
the part of the company ( Uipkins v. lhnmngham and Staffordshire Gas Light 
Co, (I860), 6 II. & N. 250, Ex. Ch., decided under a somewhat similar provision 
in a special Act). 

(c) Gaswoiks Clauses Act, 1847 (10 & 11 Viet, c, 15), s. 21. 

(d) Ibid., s. 22. . .... 

(e) Ibid., s. 23. The incorporation of these sections in a special Act repeals 
provisions of a like nature in an earlier Act ( I'arry v. Croydon L’ornrnenial Gas 
and Coke Co. (1863), 15 C, B. (n. s.) 568). 

(/) Gasworks Clauses Act, 1847 (10 & 11 Viet. c. 15), b. 25. These penalties 
will be recoverable before a court of summary jurisdiction (ibid., s. 40; and see 
p. 373, post). 
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o! the road, pavement, or place where such digging is to take 
place; and they are subject to the like obligation of reinstating the 
said road and pavement, and the same penalties for delay or any 
nonfeasance or misfeasance therein, as are provided with respect 
to roads and pavements broken up by the undertakers for the pur¬ 
pose of laying their pipes (g). If upon such examination it appears 
that such water has been fouled by gas. belonging to the under¬ 
takers, the expenses of the digging, examination, and repair of the 
street or place disturbed in such examination are to be paid by the 
undertakers; but if it appears that the water has not been so fouled, 
the person causing such examination to be made must pay all such 
expenses, and also make good to the undertakers any injury which 
may be occasioned to their works by such examination (/*). These 
expenses and the sum for injury done are ascertained and recovered, 
with costs thereof, before a court of summary jurisdiction (i). 

729. "Whenever any gas escapes from any pipe laid down or set up 
by or belonging to the undertakers, they must immediately after 
receiving notice thereof in writing prevent such gas from escaping. 
If they do not prevent the gas from escaping and wholly remove the 
cause of complaint w T ithin twenty-four hours after service of such 
notice, they are liable to forfeit for every such offence the sum of £5 
for each day during which the gaB shall be suffered to escape after the 
expiration of twenty-four hours from the service of such notice (k). 

Sect. 8 .—Under Lighting and Watching Act. 

730. Persons supplying gas undor the Lighting and Watching 
Act, 1833 (0, are liable at common law for any nuisanco, public or 
private, caused by them in so doing. The officers, servants, or work¬ 
men of the persons making, furnishing, or supplying the gas, 
whether for public or private use, may bo proceeded against by 
indictment or otherwise for subh nuisance, and nothing in the Act 
is to prevent actions being brought against the persons supplying 
the gas or against any of their officers, servants, or workmen for 
any injury sustained by reason of any of the works, or tho use 
of the gas, or the method of lighting, whether Buch injury proceeds 
from the preparation or the uso of the gas or method of lighting, or 
the carelossness or want of skill of any of tho persons employed 
therein, or from any other cause whatsoever (m). 

731. When gas is found to escape from any pipes laid down or 
set up by order of the body or persons administering the Act, the 
persons making or supplying gas for public or private lighting within 

{<]) Gasworks Clauses Act, 1847 (10 & 11 Yict c. 15), s. 26. Tor provisions 
in regard to laying pipes, soo ibid., ss 8—12, and pp. 325 ct seq., ante. 

(7i) Gasworks Clauses Act, 1847 (10 & 11 Viet. c. 15), s. 27 ; compare 
Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), as. 64--C7; and eeo title 
Water Sui>i-i,y. 

(*') Gasworks Clauses Act, 1847 (10 & 11 Viet. c. 15), bs. 28, 40. As to 
recovering these sums, w . e pp, 373 et scq., q>ost. 

(/.-) Gasworks Clauses Act, 1817 (10 & 11 Yict. c. 15), s. 24. These penalties 
will also be recoverable before a court of summary jurisdiction (see ibid., s.40; and 
l’l* 373 tea.,post). As to courts of summary jurisdiction, see title Magistrates. 

</) 3 & 4 Will. 4, c. 90. 

( m ) Uid., s. 64 ; compare Gasworks Clauses Act, 1871 (34 & 36 Yiot. c. 41), 
B. 9; and see p. 359, ante. 



Part V.— Nuisances from Gas. 

the limits of the parish adopting the Art must, at their own 
expense, immediately after receiving notice by parol or in writing 
from any person, to be given or left at their office or usual place of 
business, of any such escape of gas, cause the most speedy and 
effectual measures to bo taken to stop or prevent such gas from 
escaping. In caso they fail to do so, and to wholly and satisfactorily 
remove tho cause of complaint within twenty-four hours after such 
notice is given, they become liable for every such offence to a penalty 
not exceeding £5 for each day after the expiration of twenty-four 
hours from the time of giving such notice during which the gas 
shall be suffered to escape. The penalty is recoverable before a 
court of summary jurisdiction, with all reasonable charges, and is 
enforced by distress («)• 

732. No washings, waste liquids, or other matter or thing made 
or arising in the manufacture of the gas may be conducted or con¬ 
veyed into any river, brook, canal* or running stream, and no pipe 
for conveying away such washings or waste liquids may be laid in 
any such situation where it may in any maunor intoifeie with, pre¬ 
judice, or affect any of the present or future public or private wells, 
eewors, or drains within the parish, or without tho consent of ilia 
authority administering the Act (<>). If the persons supplying the 
gas at any time empty, drain, or cause or suffer to bo emptied, 
drained, or conveyed, or to run or flow', any such washings, waste 
liquids, substances, or tilings into any river, brook, stream, canal, 
aqueduct, waterway, feeder, pond, springhead, or well(p), or into 
any diain, sewer, or ditch communicating with any of them, or do 
or cause to be clone any annoyance, act, or thing to the water con¬ 
tained in any of them, w’hereby such water may be fouled, they 
are liable to a penalty of £200 for every such offonce. Such penalty 
is recoverable, with full costs of suit, in any of ITis Majesty’s courts 
of law by regular or summary action or information, and is pay¬ 
able to the person or persons who shall inform or sue for the same, 
but is not recoverable unless sued for within six months from the 
time when tho nuisance, damago, or act has ceased. In addi¬ 
tion to the said penalty, and whether it shall have been syied for 
and recovered or not, the said persons are liable to a ’further 
penalty of £20 for each day such nuisance, damage, or act shall 
continue after twenty-four hours from notice in writing being given 
to them, or to their clerks or persons employed by them, by any 
person or persons to whom the said water, roceptacle, drain, sewer, 
or ditch shall belong. This penalty is recoverable in a summary 
manner, and is payablo to the informer or to the person or persons 
who, in the judgment of tho court before whom the conviction takes 
place, shall have sustained any annoyance, injury, or damage by 
any such act ( q). 


(n) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 48. As tc courts 
of summary jurisdiction, see title Magisxhatks. 

(o) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 49. As to the 
power to lay pipes to carry away gas washings, see pp. 326, 329, ante. 

(p) This includes a well which has been disused for some years in conse¬ 
quence flf the water being contaminated (Millington v. Griffiths (1874), 30 L. T. 
65). 

w) Lighting and Watching Act, 1833 (3 & 4 Will. 4. o. 90), s. 50. The effect 
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733. When the water of any company of proprietors supplying 
water to the parish adopting the Act, or part thereof, is contaminated 
by the gas, the persons supplying the gas are liable to a penalty of 
4;20, to be sued for, recovered, and applied for the benefit of the 
company supplying the water. In case any such water is con¬ 
taminated or affected by gas, the persons supplying tlie gas must, 
within twenty-four hours of receiving notice, cause the most proper 
and effectual measures to be taken to prevent gas escaping from 
their mains or works or from contaminating or affecting such water, 
and must wholly remove the cause of complaint. The notice must 
be in writing signed by the treasurer or other officer of the water 
company or by any person making use of such water, and must be 
loft at the office or usual place of business of the persons supplying 
the gas. If the persons supplying the gas fail to act as aforesaid, 
they are liable oil every such complaint to forfeit and pay to 
tho treasurer or other officer for the time being of such water com¬ 
pany, for the benefit of the company, in addition to the said penalty 
of £20, the sum of £10 for each day on which the water is con¬ 
taminated or affected by the gas. In default of payment, such 
penalties may be recovered by information on the oath of one 
credible witness by and in tho name of such treasurer or other 
officer, or by and in the name of one of the directors of the com¬ 
pany, at the option of the parties prosecuting such information, 
before a court of summary jurisdiction, together with costs, to he 
levied by warrant of distress granted by such court. The penalty, 
when so levied, is to be paid to the treasurer or other officer of the 
water company for the use of the company ( r ). 

734. In cases where upon such complaint it becomes a question 
whether water is contaminated or affected by the gas, the company 
of proprietors or other owners or proprietors of any waterworks, 
may dig to and about and search and examine the mams, pipes, 
conduits, and apparatus of tho persons supplying the gas for the 
purpose of ascertaining whether such contamination is caused hy 
such gas, and if it appears that the water has been so contaminated, 
the costs and expenses of the said digging, search, and examination, 
and of the repair of the pavement of the road or street taken 
up or disturbed, are to be borne and paid by the persons supplying 
the gas, such costs and expenses to be determined, if necessary, by 
a court of summary jurisdiction and recovered in tho same 
manner as a penalty. If it appear that such contamination has not 
arisen from any such escape of gas, then these costs are to be borne 
by the owners of the waterworks, who must also make good to the 
persons supplying the gas any loss, injury, or damage caused to 
their pipes, mains, or apparatus by such search and examination, 
the amount to be determined by a court of summary jurisdiction (s). 

of this section and subsequent eoctions only has been given in the text. 
Beferenee should be made to the statute, the wording of which is unnecessarily 
long. As to recovering penalties, see Lighting and Watching Act, 1833 (3 4 4 
Will. 4, o. 90), s. 63. As to enforcement of orders of courts of summary juris¬ 
diction generally, see title Maqisteates. 

(r) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), a. 62. As to 
laying gas pipes near watei pipes, see ibid., s. 61; and p. 330, ante. . 

(s) Lighting and Watching Act, 1833 (3 & 4 Will. 4. c. 90), s. 63. As to these 
court*- generally, see title Magistrates. 
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Part VI—Profits and Accounts. 

Sect. 1 .—In General. Sect. i. 

735. In the Gasworks Glauses Act, 1847 ( t), there is a series of * n ^ eneral> 
sections with respect to the amount of profit to be received by the Profits of 
undertakers when the gasworks are carried on for their benefit. oom P ft,llc8 ' 
The object of these clauses was to obtain for the consumers a 
reduction in the price of the gas after the undertakers had secured 

a fair profit. They were incorporated in the earlier legislation, 
and a clause was also inserted fixing the maximum price that could 
be charged for the gas (m). Experience showed that these clauses did 
not accomplish their object, and in more modern Acts, empowering 
existing companies to increase their capital, new provisions have 
almost invariably been introduced in substitution for and in 
addition to certain of those in the Gasworks Glauses Act, 1847 {a). 

These provisions have also been introduced in some Acts incor¬ 
porating new companies. A sliding scale of charges, by which the 
dividend varies with the price charged, is frequently introduced 
along with these other provisions ( b ). 

736. In special Acts and provisional orders authorising local rrofltsof 
authorities to carry on gas undertakings these clauses or provisions ^ l a H,uthtv 
are not applicable; accordingly, provisions of a different nature are ri 1C8, 
inserted in these Acts or orders. 

737. Tt is commonly provided that all sums received by the Application of 
authority on account of revenue are to bo applied for the following rcvenue * 

(?) 10 & 11 Yict. ci. 10, fis. 00—37 ; see nole (d), p 310, ante. 

(it) As to price, sue p 337, ante, and pp 307, 371, j-nst. 

(a) In the more modem legislation, ss. 30—31 of the Gasworks Clauses Act, 
is 17 (10 & 11 Viet. o. 10), »io omitted, i>r impliedly repealed, but tlioy have 
been incorporated in recent Acts incoiporating now companies to carry on new 
undertakings. 

( b ) The issue of capital and other matters connected with the administration 
of statutory gas companies aio commonly governed by the Companies Clauses 
Consolidation Act, 1 8-15 (S & 0 Viet. c. 10), with tho exception of tho»provisi<>ns 
l elating to tho conversion of borrowed money into capital, and the Companies 
Clauses Act, 18(53 (2<> & 27 Yict. c. 118), Parts I. and III., as amended by 
subsequent Acts, which are incorporated in the special Act (see Model Gas Bill, 

19 10, clause 1), together with such other special provisions as may be necessary. 

Thus, power to borrow is given to tho company, but tho amount is usually 
limited to one-third or one-fourth of tho paid-up capital. All moneys raised, 
including premiums, are to be applied as capital (ibid., clauses 6 — 9). In 
addition to the clauses in the special Act and in the incorporated Companies 
Clauses Acts, it is providod by the Gasworks Clauses Act, 1871 (34 & 35 Yict. 
c. 41), s. 8, that the mortgagees of the undertakers may enforce payment of 
arrears of interest or principal, or principal and interest due on mortgages by the 
appointment of a recoivoi, and m ordor to authorise the appointment of a 
receiver in respect of pi mcipal or principal and interest, the amount owing to 
the mortgagees by whom the application* for a receiver is made shall not be 
loss than, in the whole, £1,000, or such sum as shall be specified in the special 
Act. By s. 7 (ibid.) it is provided that if any money be payable to a share¬ 
holder in a gas undertaking, being a minor, idiot, or lunatic, the receipt of 
his or her respective guardian or committee shall be a sufficient discharge to 
the undertakers for the same. As to statutory companies generally, see title 
Companies, Yol. Y., pp. 674 ef se<p 
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purposes:— (1) in payment of the working and establishment 
expenses and cost of maintenance of the undertaking; (2) in pay¬ 
ment of the interest on the money borrowed for the purposes of 
the undertaking; (8) in providing for the discharge, by sinking 
fund or otherwise, of money borrowed for the purposes of the 
undertaking; (4) in extending and improving any t\orks for the 
purposes of the undertaking; and (5) in providing a reserve fund to 
meet any extraordinary oxpendituro in connection with the under¬ 
taking. The amount of annual revonuo which may be so transferred 
to such fund, as well as the total amount of the fund, aro often 
limited in the special Act. The balance in any year may be 
authorised to be carried to the district or borough fund or rate, but 
it is also provided that no such sum shall bo so transferred until 
the price of gas to private consumers is reduced below a certain 
amount. In some cases such transfer to the district or borough 
fund lias not been allowed ai^d provision lias been made for the 
application of any profit balance in the reduction of the price of 
gas to the consumers (c). Jlelieioncy m the revenue is authorised 
to be made good out of such fund or rate, hut certain expenditure 
may not be so met unless the price of gas to private consumers is 
above a certain sum (</). 

Sect. 2.— Under Gasworks Clauses Act, 1847. 

738. The profits of the undertaking to be divided among the 
undertakers in any year must not exceed the rate prescribed in 
the special Act, or, if no rate is prescribed, they must not exceed 
.£10 per cent, per annum on the paid-up capital, and this is to 
be doomed the prescribed rate. If, however, any yearly dividend 
shall have fallen short of that yearly rate, a larger dividend 
than that prescribed may bo paid to make up that deficiency (e). 
Tlio company may not pay tbo proscribed rate free of income 
tax (/). 

739. If the clear profits in any year amount to a larger sum 
than is sufficient, aftor making up the deficiency in the dividends 
of any previous year, to make a dividend at the prescribed rate, the 
excess beyond the sum necessary for that purpose must be invested 
from time to time in Government or other securities. The dividends 
and interest arising from such securities must also be invested in 


(c) See Glasgow Gas Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. exxxi.), ss. 25, 50. 

(d) Reference should be made to recent special Ads and to provisional orders 
of the Local Government Board under the Gas and Water Works Facilities Act, 
1870 (S3 & 34 Yict. o. 70), for the particular terms of these provisions in 
different cases. Local authorities, by these Acts and orders, are generally autho¬ 
rised, for tho purpose of carrying on the undertaking, to borrow on the security 
of the works and on ilio local fund qr rate. 

(e) Gasworks Clauses Act, 1847 (10 & 11 Yict. c. 15), s. 30; and compare 
Chamberlain v. New Worcester Gas Light Co. (1875), Times, 5th June, a case 
under rather different provisions in the special Act. The prescribed rate of 
dividend is now commonly 7 per cent, for ordinary shares and 5 per cent, or 
0 per cent, for preference shares. 

(/) Ashton Gas Co. v. A.-G., [1906] A. 0.10. As to the income tax payable 
by gas companies, see title Income Tax. 
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the same or like securities, in order that the same may accumulate 
at compound interest until the fund so formed amounts to the sum 
prescribed for this purpose in the special Act, or, if no sum is 
prescribed, until it amounts to a sum equal to one-tenth of the 
nominal capital of the undertakers. This sum is to form a reserve 
fund to answer any deficiency which may at any time happen in 
the amount of the divisible profits, or to meet any extraordinary 
claim or demand which may at any time arise against the under¬ 
takers. If the fund is at any time reduced, it may afterwards be 
restored to the said sum, and so from time to time as such 
reduction happens (<j). If in any year the profits divisible amongst 
the undertakers do not amount to the prescribed rate, Buch a sum 
may be taken from the reserve fund as, with the actual divisible 
profits of such year, will enable the undertakers to make a dividend 
of that amount, and so ftom time to time as often as the occasion 
shall require (ft). No sum of money may, however, be taken from 
that fund for tlie purpose of meeting any extraordinary claim, unless 
it is first certified by two justices that the sum projiosed to be 
taken is required for the purpose of meeting an extraordinary 
claim within the meaning of the special and incorporated Acts (/). 

740- When the fund, by accumulation or otherwise, amounts to 
the prescribed sum, or to one-tenth of the nominal capital, as the 
case may he, the interest and dividends may no longer he invested, 
but are to he applied to any of the general purposes of the under¬ 
taking to which the profits thereof are applicable (ft). 

741. On the petition of any two gas ratepayers within the limits 
of the special Act, the court of quarter sessions maj' nominate and 
appoint some accountant, or other competent person not being a 
proprietor of any gasworks (l), to examino and ascertain, at the 
expense of the undertakers, the a.ctual state and condition of tho 
concerns of the undertakers, and \o make report thereof to that 
court at the same or some following sessions. The expense of the 
examination is to he determined by the court (m). When such 
report is made, the court may examine any witness upon oath 
touching the truth of the said accounts (n) and the matters therein 

(</) Gasworks Clauses Act, 1817 (10 & 11 Viet, c 13), s. 31; compare these 
clauses with tho new provisions, pp 309 et ac<i, post. 

(h) Ibid , s. 84. 

(i) Ibid., s. 32. 

\h) Ibid., s. 33. 

(/) Tho court cannot appoint more than ono poison, ns, for example, an 
accountant and an engineer to assist him {It. v. lirmdtrv (188G), 54 L. T. 435). 
It would seem that tho accountant appointed cannot take another person with 
him to examino tho books (ibid., pir Gave, J., at p. 437). Iu that case it was 
also decided that an order of the quarter sessions appointing two persons may 
bo brought up to the High Oouit by writ of certiorari and quashed. In some 
special Acts tho local authority has been empowered to apply to the court 
instead of and as well as the two ratepayers; see, for example, Scarborough 
GaB Act, 1895 (58 & 59 Yict. c. xxxviii.), s. 19. As to courts of quarter sessions, 
generally, see title Magistrates. 

(m) Gfasworks Clausos Act, 1847 (10 & 11 Yict. c. 15), s. 35. These costs do 
not include the costs of the petitioners at the inquiry, but will include the 
costs of the examiner ( li. v. Hanley Recorder (1887), 19 Q. B. P. 481). 

(») The statute uses these words, but no accounts have been referred tc 
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Sect, 2. referred to, and if it thereupon appears to the court that the profits 
Under of the undertakers for the preceding year have exceeded the 

Gasworks prescribed rate, the undertakers must, in case the whole of the 
Clauses Act, sa id reserve fund has been and then remains invested, and in 
i§47. cage dividends to the amount hereinbefore limited have been paid, 
make such a rateable reduction in the rate for gas to be furnished 
by them as in the judgment of the court shall be proper, but so as 
such rates when reduced shall ensure to the undertakers a profit as 
near as may be to the prescribed rate, regard being had to the 
amount of profit before received (o). The court has no jurisdiction, 
however, to order a reduction in the price of gas, when the reserve 
fund has not been invested and the prescribed dividend has not 
been paid, even although the reserve fund might have been invested 
and the prescribed dividend paid if the company bad not made 
illegal payments and appropriations (p), 

it 

Costs of 742. If it appears to the court that there were no sufficient 

petition. grounds for piesenting the petition, the court may, if they think 
lit, order the petitioner to pay the whole or any part of the 
costs of, or incident to, such petition, the amount thereof to be 
determined by the court, and such costs are recoverable by distress 
if not paid within seven days after demand (q). 

Production 743. The court cannot order the company to produce their 
o! books. books to the accountant appointed (r), but if the undertakers for 
seven days after being required to produce to the couit, or to the 
accountant, or othor person, any books of account or other books, 
bills, receipts, vouchers, or papers relating to the pecuniary affairs 
of the undertakers, refuse or neglect to produce the same, they are 
liable to forfeit the sum of £100 for every such refusal or wilful 
neglect, and the further sum of £10 for every day such refusal or 
wilful neglect continues after tlje expiration of the said seven days. 
Buch respective penalties may be recovered by any person who will 
sue for the same iu any of the superior courts, with full costs of 
suit (s). 

previously. (See, howover, Gaswoiks Clauses Act, 1847 (10 & 31 Yu:t. c. 15), 
s. 88 , as to annual accounts to wliicli these may rotor, and II. v Haiti ii lumrihr 
(1887), 19 Q 13. 1). 481, 488. 

(o) Gasworks Clauses Act, 1847 (10 & 11 Vjr.t. c. 15), s. 35 . 

\p) A’, v. Hanley Recorder, supra. In modern special Ants and provisional 
orders, where the more recent provisions as to limitation of profits aro intro¬ 
duced, s. 35 of the Gasworks Clauses Act, 1847 (10 & 11 Yiot c. 15), is 
cither omitted, or, if inserted, the words “ in case the whole of the said reserved 
fund has been and then remains invested as aforesaid and m case dividends to 
the amount hereinbefore limited have been paid ” are expressly omitted. The 
court cannot reduce the price where s. 35 (ibid.) is omitted altogether, and the 
gas consumers have no remedy except through the Attorney-General (Mason v. 
Ashton has Co. (1886), 64 L. T. 708, C. A. ; and see Johnston and Toronto Type 
foundry Co. v. Consumers' Gas Co. »/ Toronto, [1898] A. C. 447, P C.) 

(g) Gasworks Clauses Act, 1847 (10 & 11 Yict. c. 15), s. 36. As to recovery 
of costs, see ibid., s. 40, and pp. 373 et seq.,j>ost. As to the costs of the 
petitioners, see note (m), p. 307 , ante. 

(r) R. v. Brindley (1886), 64 L. T. 435, 437. 

( 5 ) Gasworks Clauses Act, 1847 (10 & 11 Viet. c. 15), s. 37. The accountant 
ana court are not limited, to the accounts of the year in question, and may 
examine the accounts of previous years for the purpose of ascertaining the 
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Sect. 3. 


744 . Under the provisions now commonly inserted in gas g nact _ 
Acts (i) the profits of the company to bo divided among the mentsas 
shareholders in any year must not exceed the following rates, to Profits 

which are referred to as the standard rates of dividend, that is to - 

say, on the original capital the rate of £10 in respect of every £100 
of such capital (a), and, on the additional capital, tho rate of £7 in dmdend. 
respect of every £100 actually paid up of such capital as shall be 
issued as ordinary capital, and the rate of £5 (b) in respect of every 
£100 actually paid up of such capital as shall be issued as 
preference capital (c). If in any half-year the funds of the company 
applicable to dividend are insufficient to pay the prescribed maxi¬ 
mum rate on each class of ordinary stock or shares in the capital 
of the company, a pi oportionale reduction is to be made in the 
dividend of each class (</). * 


745. The directors of the company may, if they think fit, in 
any year appropriate out of the revenue of the company, as part of 
the expenditure on revenue account, any sum not exceeding 1 per 
cent, of the paid-up capital of the company, including premiums (c), 
to a fund to ho called the “special purposes fund.” This fund is 
to be applicable only to meet such charge s as a chartered accountant 
or mcoiporatod accountant, being the auditor of the company or 
appointed for the purpose by the Board of Trade, shall appiove as 
being either oxponses incurred by reason of accidents, stakes, or 
circumstances which due care and management could not have 
prevented, or expenses incurred in the replacement or removal of 
plant or works other than expenses requisite for maintenance and 
renewal of plant and works. The maximum amount standing to 
the credit of the special purposes fund may not at any time exceed 
an amount equal to one-tenth part V>f the paid-up capital of the 
company, including premiums. The money forming the fund, or 


Power to 
create a 
special pur. 
poses fuiul. 


actual condition of tho concern at tho date of the examination, but suehjiccounts 
cannot be leopened {It. v. fluidci/ Reorder (1SS7), 19 Q 11 I). 481,4S8, 4N9). 

it) These ptovisions m their most recent form will bo found in the Model Gas 
Bill, 1910; soe clausos 10—Id, 20. Tho evolution of the now clauses began 
in 187d, and a standing order of the 1 louse of Commons in relation to thorn lias 
existed since 1877 ; soe Standing Older 188, and p. 312, ante. When those 
provisions are introduced, the Gasworks Clauses Act, 1847 (10 & 11 Viet. c. Id), 
ss. 30—34, is omittod, but ss. 3d—37 are included, s. 3d being modified; see 
note (p), p. 368, ante. In sonio special Acts ss. 30—37 (ibid.) are all excluded, 
as in tho Ashton Gas Act, 1877 (40 & 41 Viet. c. elxxxvi.), upon the construc¬ 
tion of which Mason v. Ashton Gas Co. (1886), 54 L. T. 708, C. A., was decided. 

(c) Compare Gasworks Clauses Act, 1847 (10 & 11 Viet. e. Id), s. 30, p. 366, 
ante. Iu some cases the original capital has been allowed to be converted into 
a share capital of double the amount, on which the rato of dividend is fixed at 
5 per cent. * 

(b) This amount varies according to the particular case. 

(c) Model Gas Bill, 1910, clause 10. 

(d) Ibid., clause 11. 

(<*) It is a common provision in special Aots to provide that any sums of money 
which may arise by way of premium from the issue of shares or stock aro not to 
be considered as part of the capital entitled to dividend (ibid., clause 9). As to 
how new capital is to be issued, aoe p. 570, vost. 
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any portion thereof, may be invested in securities in which trustees 
are authorised by law to invest, or may be applied to the general 
purposes of the company to which capital is properly applicable, or 
may be used partly in the one way or partly in the other, and 
resort may be had to the fund from time to time, notwithstanding 
that the sum standing to the credit of the fund is for the time 
being less than the maximum allowed (/). 

746. If the clear profits of the undertaking in any year amount 
to a larger Bum than is sufficient to pay the authorised rates 
of dividend, the excess must be carried to the credit of the 
divisible profits of the undertaking for the next following year, but 
the sum so carriod forward must not exceed in any case the amount 
required to pay one year’s dividend at the authorised rates (q). 

747. The company may also furm a reserve fund, which is to 
be applicable to the payment of dividend in any year in which the 
elear profits of the company are insufficient to enable the company 
in such year to pay the dividend at the authorised rate on the 
ordinary capital. Tins reserve fund may be formed in the following 
way. Where in any year tho dividend of the company on the 
ordinary capital exceeds the standard rate by reason of the price 
charged by the company for gas being below the standard price (h), 
then out of the amount of the divisible profits of the company 
applicable to the payment of such excess of dividend the company 
may in Buch year set apart such sum as they shall think fit, and 
all sums (if any) so set apart, and any reserve or other fund of the 
company existing at the passing of the special Act, may be invested 
in Government or other securities, and the dividends and interest 
arising from such securities may also be invested in the same or 
like securities, in order that the same may accumulate at compound 
interest (t). 

748. Shares and stock to be issued under the powers of the 
special Act must be offered for sale by public auction or tender. 
This may be done at such times and subject to Huch conditions 
of sale as the company may from time to time determine, but 
subject also to certain conditions prescribed in the special 
Act, and intended to secure that a fair price should be obtained, 
as, for example, by requiring a reserve price to be fixed ( k ). 

(/) Model Gas Bill, 1910, clause 12. If the company has had an insurance 
fund a olause is inserted transferring the money or securities standing to its 
credit to the credit of the special purposes fund. 

(a) Ibid., clause 13. 

\h) As to standard price and sliding scale, see p. 371, post. 

(»') Model Gas Bill, 1910, clause 14. There is no limit to the amount of this 
reserve fund as in the case of that under the Gasworks Glauses Act, 1847 (10 & 
11 Viet. c. 15), s. 33; see p. 366, ante. As to romedies for broach of these 
provisions, see Mason v. Ashton (las Co. (1886), 54 L. T. 708, C. A. 

(k) The conditions in the Model Gas Bill, 1910, clause 15, are as follows :— 

(a) Notice of the intended sale shall he given in writing to the town clerk of 

-- and to the secretary of the I.on don Stock Exchange at least twenty-eight 

days before the day of auction or the last day for the reception of tenders, as the 
case may be, and shall also he duly advertised once in each of two consecutive 
■weeks in one or more local newspapers circulating within the said [Borough]; 

(b) a reserve price shall bo fixed, and notice thereof shall be sent by the coxa- 
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.Shares and stock so offered for sale and not sold may be offered 
at the reserve price to the holders of ordinary and preference 
shares or stock of the company in accordance with conditions 
laid down by statute ( l ), and to the employees of the compauyj 
and to the consumers of gas supplied by tho company in such 
proportions as the company may think lit, or to one or more 
of these classes of persons only. In the case of an offer to 
holders of shares or stock, if the aggregate amount of shares or 
stock applied for exceeds the aggregate amount so offered, the same 
must be allotted to and distributed amongst the applicants as 
nearly as may be in proportion to the amounts applied for by thorn 
respectively. Any shares or stock still remaining after these two 
offers of sale must be again offered for sale by public auction or 
tender in the same manner as in the ease of the first offer for sale, 
and any such shares or stock remaining unsold may be otherwise 
disposed of at such price and in such manner as the directors 
may determine for the purpose of realising tho best price obtain¬ 
able. As soon as possible after tlie conclusion of the sale or sales 
tho company must send a report thereof to the .Board of Trade, 
stating the total amount of the respective shares or stock sold, 
the total amount obtained as premium, if any, and the highest and 
lowest prices obtained for the shares and stock (m). 

749. The provision of a sliding scale to regulate the price of 
the gas forms an important, but not a necessary, part of the modern 
legislation for limiting profits (n). Under this provision a standard 
price per 1,000 cubic feet to be charged by the company is fixed, 
and the company is authorised to increase or reduce the prico 
charged by it for gas above or below the standard prico subject 
to a reduction or increase in the dividend payable by the company 
on the ordinary sluuo capital or stock. The reduction or increase 


pany in a sealed letter to be received by the Boaid of Trade not loss than 
twenty-four hours before, but not to bo opoited till after the day of auction or 
last day for the receipt of tenders, as tho case may be ; (c) no lot offered for 
sale shall comprise shares or btoek of greater nominal valuo than £100 j (d) in 
the case of a sale by tender, no picleience shall bo given to one of two or moro 
persons tendering the same sum , in the case of a sale by auction a bid shall not 
bo recognised unless it is in advance of tho last preceding bid, (o) it shall be ono 
of tho conditions of sale that the total sum payable by the purchaser shall bo 
paid to tho company withiu threo months after the date of the auction, or the 
acceptance of tho tendor, as tho case may be. For forms of particulars and con¬ 
ditions of salo, see Encyclopaedia of Forms and 1'iocedoiits, Yul. IV., pp. 829, 885. 

(?) Companies Clauses Act, 1803 (26 & 27 Yict. c. 118), ss. 18—20 ; see title 
Companies, Vol. V., pp. 681—68-1. 

(m) Model Gas Bill, 1910, clause 15 (3), (4), (5). This clause is commonly 
referred to as tho auction clause. By the South Metropolitan Gas Act, 1901 
(1 Edw. 7,c. clxxxix.), s. 6, unissued stock may, subject to certain conditions and 
limitations, bo offered to the gas consumers and persons in the employ of the 
company at the averago market price before* being offered for sale by public 
auction or tender. 

(n) In provisional orders made by tbe Board of Trade under the Gas and 
WaterWorks Facilities Act, 1870 (33 & 34 Yict. c. 70) (see pp. 312 et mj., ante), the 
price is often limited by the fixing of a maximum price, but it is provided that 
the Board of Trade may, after a certain number of years, alter the maximum 
price either by fixing another maximum or by providing for a sliding seaLe of 
prices. 
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Beot. 8 . is determined in this way: in respect of any year during any part 
Modem of which the price charged by the company shall have been one 
Enact- penny or part of a penny above the standard price, the dividend 
ments as payable by the company is required, in respect of each penny or 
to Profits, part of a penny by which the standard price shall have been 
increased, to be reduced below the standard rato of dividend by a 
certain amount on every £100 of ordinary paid-up capital, and so 
in proportion for any fraction of £100, and in rospect of any year 
during the whole of which the price charged by the company 
shall have been one penny or more below the standard price, the 
dividend payable bv the company may, in respect of each penny by 
which the standard price shall have been reduced, he increased 
above the standard rato by a certain amount on every £100 of 
paid-up capital, and so in proportion for any fraction of £100 (o). 
This provision confers no light on the gas consumer to have the 
price of the gas i educed unless a .larger dividend than the standard 
one is paid (]>). 

Sect. 4.— Accounts. 


Companies to 760. Under the Gasworks Clauses Act, 1817 ( q), the undertakers 
keep annual rtVG required in each year aflor they have begun to supply gas 
a. under the provisions of the special and incoiporated Acts to cause 
an account in abstract to lie prepared of the total receipts and 
expenditure' of all rents or funds levied under the powers of such 
Acts for the year preceding under the several distinct heads of 
receipt and expenditure, with the statement of the balance of the 
account duly audited and certified by the chairman of the under¬ 
takers. and also by the auditors thereof, if am. A copy of this 
annual account must he transmitted free of charge to the clerk of 
the peace for the county in which the gasworks are situated, on or 
before the 31st January in each yeai, under a penalty of £20 
for each default. The copy of the account so sent to the cleik of 
the peace must lie kept by him, and bo open to inspection by all 
persons at all reasonable hours on payment of Is. for each 
inspection. 


Account Pin 751* Under the Gaswoiks Clauses Act, 1871 (/■), the undertakers 
WaTautho- ai ' e ro T u ^ rec i t° fill up and forward to the local authority of every 
nty. district within the limits of the special Act, on or before the 


O’) Model Gas Hill, 1910, s. 20. The rato of reduction or increase commonly 
fixed is os. per cent, with a 10 per cent, rate of dividend, and 3s. 6d. per cent, 
with a 7 per cent, standard into of dividend. In some special Acts a provision 
has been inserted allowing the prico per 1,000 feet to be raised or lowered 
between certain limits without the dividend being affected, and outside these 
limits or neutral zone, as it has been called, the sliding scale operates. 

(p) See Mason v. Ashton Gas Co. (1886), 54 L. T. 708,0. A. If the price is not 
lowered consumers might apply for an injunction to restrain the company from 
paying a dividend above the standard (laid., atp. 712), or they might apply fora 
reduction in the price under the Gasworks Clauses Act, 1847 (10 & 11 Viot 
c. 15), B. 35, when that section is incorporated; see p. 367, ante. 

(?) 10 & 11 "Viet. o. 15, s. 38. This clause and the one referred to in the next 
note are not inserted in Acts or provisional ordors authorising local authorities 
to cany on gas undertakings. 

(r) 34 & 35 Viet. C. 41, s. 35. * 
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25th March in each year, an annual statement of accounts made up to 
the 81st December then next preceding. This statement is to be in 
a certain form and to contain certain particulars (*). The under¬ 
takers are required to koep copies of such annual siatement at their 
office, and to sell the same to any applicant at a pneo not oxceedmg 
Is. If the undertakers make default in complying with those 
provisions they become liable to a penalty not exceeding 40& 
for each day during which such default continues (t). 

752. When local authorities are authorised to carry on gas 
undertakings by special Act or provisional order, it is commonly 
required that the council shall keep the accounts of their gas 
undertaking separate from all other accounts, and that these 
accounts shall be made up and balanced annually, and be audited 
in the same maimer and with the like consequences as their other 
accounts (u). 

f —— 

Part VII.—Legal Procedure. 

753. For the purpose of tlio recovery of damages not specially 
provided for. and of penalties (iv) under the Gasworks Clauses Act, 
IK 17 (<t) or 1871 (b), and for the purpose of the determination of 
any other matter referred to justices, there are incorporated in the 
Gasworks Clauses Act, 18-17 (c), those clauses of the llailways 
Clauses Act, 1845 (d), of which the introductory words are, “ with 
respect to the recovery of damages not specially provided for, and 
of penalties and to the determination of any other matter referred 
to justices ” (<*). The general effect of these clauses is that those 


(s) The form and particulars are contained in Sched. B to tho Act, and the 

statement must be as near as may bo m tlmt form and contain tlmso particulars. 
Tho 3lo.ird of Trade may, however, with tho consent of the undertaken, alter 
tho said forms for the purpose of adapting them to tho ciioumstauces of Iho 
undertaking or of belter carrying into effect tho objects of the section (Gasworks 
Clauses Act, 1871 (34 & 35 Viet c. -11', s. 35). As to the application of the Act, 
seo Dud In/ (Jai Co. v il'ai nuii;/1oii (1881), 50 L. <T. (M c.) 09. In tho case of an 
Ai t passed m 18(55, which prescribed a form of accounts, it was held that the above 
section did not apply (J.cumihqtou 1‘nors (Sas Co v. Davis (I860), IS Q. 107). 

(t) Gasworks Clauses Act, 1871 (34 & 35 Viet. c. 41), s. 38. 

(«) It is usual to make up these accounts in a form similar to that prescribed 
i hid., s. 35. As to accounts of municipal undertakings, see Model Bills and 
Clauses, 1910, Miscellaneous, No. 20 , as to returns to Local Government Board 
in respect of repayment of moneys borrowed, see ibid.. No. 19; and see, 
generally, title Local Government. 

(w) For vaiious provisions as to penalties, see pp 320, 329, 334, 337, 340, 342, 
353—336, 368, 372, ante. For other offences, see pp. 347—350, ante, as to meters; 
pp. 357, 358, ante, as to breach of contract for supply; pp 360—3G1, ante, as to 
nuisances; and pp. 379 et seq. as to defects and nuisances in the metropolis. 

(a) 10 & 11 Viet. c. 15. 

(fc) 34 & 35 Viet. c. 41. S. 44 (ibid.) provides that all offences and penalties 
under this Act, and all money forfeited, and all money and costs by this Act 
directed to be recovered as penalties, may be prosecuted and recovered in 
manner directed by the Gasworks Clauses Aot, 1847, with respect to the 
recovery of penalties. 

(c) 10 & 11 Viet. c. 15, s. 40. 

(of) 8 & 9 Viet. o. 20. 

(e) 1 bid., ss. 140—160, as amended by the Summary Jurisdiction Acts, 1848 
(11 & laTVict. c. 43) ; 1879 (42 & 43 Viet. o. 49) ; and 1884 (47 & 48 Viet. c. 43). 
Bee also title Railways and Canals. 
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penalties, damages, and other matters aro to be recovered and deter¬ 
mined by two justices, or by a magistrate authorised to act alone (J), 
and sums not paid within seven days after demand may be 
recovered by distress. An appeal from the magistrates’ decision 
lies to quarter sessions. Damage done to the works of the company 
may bo recovered in the same way in addition to the penalty. 
Power is also given to officers of the company to seize and detain 
offenders whose names and residences are unknown to them. 

754. Every person who, upon any examination upon oath under 
the provisions of the special or incorporated Acts, wilfully and 
corruptly gives false evidence is liable to the penalties of wilful and 
corrupt perjury (y). 

755. Penalties imposed on tlie undertakers for one and the same 
offence by several Acts of Parliament are not to be cumulative, and 
for that purpose the special Act and the Acts incorporated therewith 
are to be deemed separate Acts ( h). 

756. E very penalty or forfeiture imposed by the special orincor- 
poiated Acts, or by any byo-law in pursuance thereof, m respect of 
any offence which takes place within the metropolitan police 
district, is to be recovered, enforced, accounted for, and, except 
where the application is otherwise specially provided for, is to be 
paid to the receiver of the metropolitan police district and applied 
in the same manner as penalties or forfeitures, other than lines 
upon drunken persons, or upon constables for misconduct, or for 
assaults upon police constables, jj:e directed to bo recovered, 
enforced, accounted for, paid, aud applied by the Metropolitan 
Police Courts Act, 18110 (i). Every order or conviction of any police 
magistrate m respect of any such penalty or forfeiture is subject 
to the like appeal and upon the same terms as are provided in respect 
of any order or conviction of any police magistrate in that Act, 
and evory magistrate by whom any order or conviction is made 
has the same povor of binding over the witnesses who shall have 
been examined, and tho witnesses are entitled to the same 
allowance of oxpenses as they would have been entitled to in 
case the order, conviction, and' appeal had been made pursuant to 
that Act (/.). 

757. Any summons or warrant issuod for any of the purposes of 
the Gasworks Clauses Act, 1871 (/), may contain in the body thereof, 
or in a schedule thereto, several names and several sums. Any 


(/) As to a magistrate acting alone, see Gasworks Oluuses Act, 1847 (10 & 11 
Viet. c. IS), s. 42; Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), 
a. 33; and see title Magistrates. 

(g) Gasworks Glauses Act, 1847110 & 11 Viet. c. 15), s. 44; and see title 
Criminal Law and Procedure, Vol. IX., pp. 491 et seq. 

(h) Gasworks Glauses Act, 1871 (34 & 35 Viot. c. 41), s. 36 ; and see also 
Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 33. As to penalties in connec¬ 
tion with meters, see Sale of Gas Act, 1859 (22 & 23 Viet. c. 66), and 
pp. 347—350, ante. 

(i) 2 & 3 Viet. c. 71; see s. 47 (Hid). 

(k) Gasworks Clauses Act, 1847 (10 & 11 Viet, o. 15), s. 43. 

(0 34 & 35 Viet. C. 41, s. 42. 
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justice who issues a warrant of distress in pursuance of the Part vn, 
provisions of that Act may order that the costs of the proceedings Legal Pro- 
for the recovery of the money to be levied shall be paid by the cedure. 
person liable to pay such money, and such costa shall be ascertained 
by the justice and included in the warrant of distress for the 
recovery of such money ( m ). 

758. No justice or judge of any county court or quarter sessions Justices not 
shall be disqualified from acting in the execution of the Gasworks disqualified. 
Clauses Act, 1871 (n), by reason of his being liable to the payment 

of any gas rent or other charge under that Act. 

759. Every notice which the undertakers are by the Gasworks Service of 
Clauses Act, 1871 (o), required to serve upon any person must be no,,ceB> 
served by being delivered to the person for whom it is intended, or 

by being left at liis usual or last known place of abode, or cent by 
post addressed to such person, or if such person or his address be 
not knowm to the undertakers, and cannot after due inquiry be 
found or ascertained, then by being affixed for three days to somo 
conspicuous part of the premises to which such notico relates. 


Part VIII.—Gas Supply in the Metropolis. 

Sect. 1 .—In General. 

760. Gas is supplied throughout the metropolis, with the Metropolitan 
exception of coitaiu parts (p), by three companies, namely, the gaB supply. 


(?)i) Gasworks Clauses Act, JS71 (34 & 3.1 Viet. c. 41), s. 43, 

(«) 1 but., b. 40. The ox]iression “ this Act ” is used in the Gasworks Clauses 
Act, 1871 (31 & 33 Viet. c. 41), ss. 42—40. * In s 44 (j but.) it is used in contra¬ 
distinction to the Gasworks Clauses Act, 1S47 (10 & 11 Viet. o. 13), hut by the 
Gasworks Clauses Act, 1871 (34 & 35 Viet. c. 41), s. 1, these two Acts are to ho 
construed as one. 

(o) 34 & 35 Viet. c. 41, s. 45. , 

(ji) Metropolis Gas Act, 1800 (23 & 24 Viet. c. 123), s. 5 and schedule. Cortuin 
companies, nine in number, and now i educed by amalgamation with the 
principal London companies, were excepted from the opciation of this Act, and 
the expression “tho mntiopolis ” is defined as having the same moaning as 
in the Metropolis Management Act, 1835 (18 & 19 Viet. c. 120) (see title 
Metropolis), hut the districts severally specified and described in the Acts and 
instruments of incorporation mentioned in tho schedule, or within which tho 
said companies, or any of them, were in I860 supplying gas (notwithstanding 
the said districts, or any portions thereof, might bo within the limits of the 
metropolis as abovo defined), were not to bo deemed included in the expression 
“ tho metropolis,” or any extension thereof which might theieafter be made 
under tho piovisions of the Metropolis Management Act, 1855 (18 & 19 Viet,, 
c. 120); but if tho said companies, or any of them,'should supply gas m parts of 
the metropolis other than those within then* respective districts as defined in 
tlio said schedule, then the provisions of the Metropolis Gas Act, 1800 (23 & 24 
Viet. c. 125), are to apply to such companies, respectively, so far only as regards 
such extended limits as may he within the metropolis. These companies are 
the Crystal Palace District Gas Company, the Wandsworth and Putney 
Gas Light and Coke Company, the Brentford Gas Company, tho West Ham Gas 
Company (each of whoso districts is that defined by their special Act), the 
Elth&m Gas I light and Coke Company, Limited (whose district is the parish of 



37 $ GaS. 

Scot. i. Commercial Gas Company, the Gas Light and Coke Company, and 
la General, the South Metropolitan Gas Company (q). These companies are 
governed partly by statutes applicable to the metropolis as a whole, 
with the exception of certain parts, and partly by their own special 
Districts of Acts(r). To each company a certain district is limited, and, 

companies. subject to certain rights existing on the 28th August, 18(50 (s), no 

other company or person than the company to whom limits are for 
the time being assigned may supply gas for sale within the said limits, 
unless authorised by Parliament so to do (t), nor may such other 
company or person supply gas to be consumed within these limits, 
although the meter through which the gas is supplied is within 
its or his own district and on the property of the consumer (u). The 
limits as fixed on the 28th August, 18G0, were shown upon four 
duplicate maps deposited with the clerks of the peace for the 
counties of Middlesex, London, Surrey, and Kent, and provision 
was made for the alteration in certain events of these limits at the 
expiration of every threo years from that date (a). The South 

Eltliam), and tho Mitcham, Merton and Tooting Gas Company (whose district 
is tho parishes and villages of and adjacent to Mitehum, Meiton and 'looting). 

(</) There were in 1800 thiiteen metropolitan gas companies, hut those liu\e 
been reduced to three hv amalgamation; see preamble to Metiopolitan Gas Act, 
1860 (‘23 & 24 Yict. c 12,i). 

(r) The Acts generally applicable are the Metropolis Gas Act, 1860 (23 & 24 
Viet. c. 3 25); Metropolis Gas Act, 1861 (21 & 25 Viet c. TO), pait of the City of 
London Gas Acl, 1868 (31 & 32 Yict. c. cxxv.) ; Gaslight and Coke and other 
Gas Companies Acts Amendment Act., I860 (43 & 44 Yict. c. clxxxi.); 
Metropolis Gas (Piepaymont Motor) Act, 1000 (65 & 64 Viet. e. eclxxii ); uud 
the London Gas Act, 1005 (5 Edw. 7, c. civ.) It is intended m this titlo to deal 
only with these genoial Acts, and not with the special Acts, save m so far as 
they have repealed or amended the general Acts, or are necessary for their 
explanation. 

(s) The date of the passing of the Metropolis Gas Act, 1860 (23 & 21 Yict. 

c. 125). 8. 54 (ibid.) provides thaj nothing therein should avoid, piejudico, 

or impair the poweis then exercised by or vested m the Mcliopnlitun Hoard 
of Works (now exorcised by or vested m tho London County Council), or in 
the Commissioners of 8 owcir of tho City of London, and the liberties thoreof 
(now exorcised by or vested in tho Common Council of the City), or any powers 
then \ested in any local authority within the metropolis or any powers then 
exercised or possessed in respect of tho manufacture and supply of gas within 
the metropolis, by uny railway company, or by any other person making or 
supplying gas for his or their own use, and not making or supplying gas to the 
public as a trade or business A railway company which received gas outside 
one of the districts, and conveyed it into that district to light a station and other 
places in which the company had an interest, were hold to come within that 
exemption (Imperial Gas Light and Coke Co. v. West London Junction Gas Co. 
(1867), 15 L. r J . 66 ; affirmed sub nom. Imperial Gas Light and Coke Co. v. West 
London Junction Gas Co. and Great Western Rail. Co. (1867), 56 L. J. (cir.) 
862, n., ami discussed at length in Gas Light and Coke Co. v. South Metropolitan 
Gas Co. (188»\ 62 L. J. (oh.) 123, H. L.j. 

(t) Metropolis Gas Act, 1860 (23 & 24 Viet. c. 125), s. 6. 

(«) Gas Light and Coke Co v. South Metropolitan Gas Co., supra; followed in 
A.-G. v. West Gloucestershire Water-Go., [1909] 1 Ch. 636; affirmed, [1909] 2 Ch. 
338, 0. A, 

(«) Metropolis Gas Act, 1860 (23 & 24 Yict. c. 125), s. 6. By that section the 
Home Secretary, for whom the Board of Trade has been substituted by the 
special Acts of the throe companies, is empowered, upon the application and 
with the consent of any two or more of the said gas companies whose districts 
adjoin one another, to make any alteration in the boundaries of such districts, 
Ot upon the application of any local authority, or upon the requisition of not 
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Metropolitan Gas Company has power to amalgamate its under¬ 
taking with that of any other gas company supplying gas in the 
metropolis on the south side of the Thames, and the companies 
have general powers of amalgamation (b). 

761. The Gasworks Clauses Act, 1847 (c), applies to the three 
companies before mentioned ( d), except in so far as the provisions 
thereof are inconsistent with the Metropolis Gas Act, 18(30 (e), 
and except the clauses with respect to the amount of profit to be 
received by the undertakers from the gasworks carried on for their 
benefit (/). The Gasworks Clauses Act, 1871 ( g ), inasmuch as it is 
to be construed with the Gasworks Clauses Act, 1847, as one Act, is 
also applicable to the three companies (/i), save where it is expressly 
excepted, as in the case of the Commercial Gas Company (i). 

762. The issue of new capital by the companies is regulated by 
auction clauses, with a variation in the case of the South 

loss tha .11 twenty gas consumers within any district or districts proposed to bo 
affected, and upon proof to his satisfaction being given that any of tho said gas 
companies arc not in a condition adequately to supply with gas their icspective 
districts, or havo substantially failed to fulfil tho obligations imposed by this 
Act, to mako such alterations 111 the houndanes of such distiicts or admit any 
new company respectively as lie thinks pioper. All such alterations are to ho 
certified and deposited with tho said clerks of the peace and to ho binding on ull 
parties. Bo foie proceeding to eons.dor tho necessity for altering any of the said 
districts, the Boaid of Trade must cause at least one month’s notice to he given 
of such application to all pai ties interested or affected, and such notice must 
state tlm day and hour when, and the place where, such application will bo 
considered. Notices to bo given to any gas company must be loft with the 
secretary or some other principal officer of the company, and notions to be given 
to any local authority must be left with tho clerk or some other principal officer 
of tho said local authoiitv. Tlio costs of and incident to any inquiry and 
decision of the Board of Tiado are to be homo and paid by such parties as tho 
Board shall direct, and such decision may, upon an ex parti application, bo made 
a rule of the High Uourt (Metropolis Gas Act, 18(H) (23 & 24 Viet. c. 125), s IT). 

(. b ) South Metropolitan Gaslight and Coke Go’s Act, 187C (39 & 40 Viet, 
o. ccxxix 1, s. 01; and as to othm companies, seo City of London Gas Act, 1808 
(31 & 32 Viet. c. exxv.), s«. 18—21, which regulate the procodmo foi Midi 
amalgamations; and Gaslight and Coke Co.’s Act, 1871 (31 & 35 Viet, 
c. lxxv.), s. 50. • 

(d 10 & 11 Viet. c. 15 ; and sec p 317, ante. 

(iI) See p. 370, ante 

(c) 23 & 24 Viet. c. 125, s 2. 

(/) These clauses have been excepted by the special Acts of the companies, 
including tho provision m tho Metropolis Gas Act, 1800 (23 & 21 Viet. c. 125), s. 2, 
restricting tho rate of dividend, see South Metropolitan Gaslight and Coke Co.’s 
Act, 1869 (32 & 33 Viet. c. exxx.), s. 4 ; Commercial Gas Act. 1875 (38 & 39 Yxct. 
c. cc.), s. 3; and Gaslight and Coke Co. Act, 1870 (39 & 40 Viet. c. ccxxv.), s. 8. 
(7) 34 & 35 Viet. c. 41; and see p. 317, ante. 

(h) Gasworks Clauses Act, 1871 (31 & 35 Viet. c. 41), s. 1 ; and Commercial 
Cas Co. v. Scott (1875), L. It. 10 Q. B. 400; South Metropolitan Gaslight and Coke 
(Jo. v. Noah-es (1889), 61 L. T. 556, and cases cited note (z), p. 318, ante. In tho 
South Metropolitan Gas Act, 1881 (44 & 45 Viet. c. clxxii.), s. 2, it is also pro¬ 
vided that the Gasworks Clauses Act, 1871 (34 & 35 Viot. c. 41), shall apply to 
the existing undertaking of the company as if the same were thereby authorised, 
and there is a similar provision in the South Metropolitan Gas Act, 1882 (45 & 
46 Viet. c. xxxviii.), s. 2. In the Gas Light and Coke Co.’s (Capital Consolida¬ 
tion) Act, 1898 (61 & 62 Viet. c. clxxii.), s. 21, and Sched. A, Part Ik, tho Gas¬ 
works Qlauses Act, 1871 (34 & 35 Viet. 0 . 41), is included among the general 
Acts applicable to that company. 

(t) Commercial Gas A at, 1875 (38 & 39 Viet. 0 . cc.), a. 3. 
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Metropolitan Gas Company, allowing the company before auction 
to offer it under certain conditions to consumors of gas and to those 
employed by the company (k). 

Sect. 2. —Laying of Pipes. 

763. The laying of gas pipes and mains in the metropolis is 
governed not only by the provisions of tho Gasworks Clauses Act, 
1847, with respect to the breaking up of streets for tho purpose of 
laying pipes (l), but by various other special and general Acts 
containing similar as well as additional provisions (in). 

There are general provisions regulating the laying of pipes in 
metropolitan boroughs and in tho City of Westminster (n) which 
require a like notice of intontion to break up the streets to bo 
given to the council as under the Gasworks Clauses Act, 
1847 (o), and similar superintendence and reinstatement, but it 
is further required that the notice should slulo tho name of 
the streot. and the particular part thereof, in which the pave¬ 
ment, surface, or soil is intended to ho broken up, tlio day on 
which tho work is proposed to be commenced, and tho timo within 
which it will he completed. In cases of emergency the notice 


(k) Gaslight mid Coke Co. Act, 187(5 (.‘59 & 40 Viet. c. ccxxv.), s*. 13—1(5; 
South. Metropolitan Gas Art, 139(5 (,V9 & 60 Viet. c. cc.xxvi \ ss. 5, 9—13 ; 
South Metropolitan Gas Act, 1901 (1 Edw. 7, c. cLxxxix.), ss (5--S, 11, 12; Com¬ 
mercial Gas Act, 1902 (2 Edw. 7, c. cxxxiv.), ss. lo—19; and see, as to 
form of auction clause, p. 370, am'c. 

(/) 10 & 11 Yict. c, 15, bs 6—12. As to tho application of tins Act to tho 
metropolitan companies, see Metropolis Gas Act, 1360 (23 & 24 Viet. c. 123), 
8 . 2. 

(m) These Acts are ■ (1) tho Metropolitan Paving Act, 1817 (37 Geo. 3, c. xxix.) 
(commonly known as Michael Angi lo Taylor’s Act), so far as not impliedly 
repealed by other legislation. Its ofioi alien is expressly saved 1 >y the Gasworks 
Clauses Act, 1847 (10 & 11 Yict. c. 13), s. 47, blit as to its implied repeal, see 
Metropolis Management Act, 1833 (18 & 19 Viet. c. 120), s. 217. Tho clauses 
which may still have operation arc s. 13, mving the local authority (now the 
borough or city councils) power to exannno plans of gas mams and pipes ; 
s. 14, mfUiung ollicurs of companies having pipes below the street to send their 
names and places of abode to tlio t.ud councils, s. 13, udating lo repairs of 
defective pipes; s. 18, relating to removal of rubbish und obstructions m con¬ 
nection with laying and iepatiing pipes; s. 19, lopanmg broaches of the pavo- 
ment causod by the falling in of any pipe to be inclosed; s. 22, giving local 
authorities power to do works neglected by companies. (2) The Metropolis 
Management Act, 1833 (18 & 19 \ let. c. 133k as amended by tho Metropolis 
Management Amendment Act, 18(53 (25 & 26 Yict c. 102), and the London 
Government Act., 1899 (62 & 63 Yict. c. 11) (3) Lithe City of London, the 

City of London Sowers Act, 18 f8 (11 & 12 Viet. c. elxin.), as amended by the 
City of London Severs Act, 1831 (14 & 13 Yict. c xci.}, and City of London 
Sewers A.ct, 1897 (60 & 01 Viet. c. cxxxui.). (4) Various local Acts, e.g.. 
Metropolitan Subways Act, 18(58 (31 & 32 Yict. c. lxxx.), London County 
Council (Subways) Act, 1893 (56 & 57 Yict. c. ecu.). City of Loudon (Various 
Powers) Act, 1900 (63 & 64 Yict. c. cexxviu.). These Acts authoriso the local 
authorities to make subways in streets, and to remove pipes into them, or to 
require pipes to bo la.d in them. (5) Tlio Metropolis Gas Act, 1860 (23 & 24 
Yict. c. 125), as amended by the Metropolis Gas Act, 1861 (24 & 25 Yict. c. 79). 

(a) Metropolis Management Act, 1855 (18 & 19 Yict. c. 120), ss. 109—115. 
There are corresponding piovisions applicable to tho City in tho City oi London 
Sewers Act, 1848 (11 & 12 Yict. c. clxni.). 

I 6 ) lii & Yict. c. 15, s. 8; and see p. 327, ante . 
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must be given within twelve hours after the work of breaking up is 
begun ( p ). No gaslight company is allowed at any time to break 
up or open any such pavement, surface, or soil for the purpose of 
laying down any now mains or pipes without the consent of the 
council in writing, except that if the council refuse or delay their 
consent to any company to lay down mains or pipes in accordance 
with the provisions of the Metropolis Gas Act, 1800, the Board of 
Trade may authorise the same to be laid down without such 
consent (q), but a company or person may break up or open any 
such pavement, surface, or soil for the purpose of laying down and 
attaching mains and pipes already existing to any new service 
pipes without such consent on giving the council three days’ 
notice of its intention to do so (p). The council have power to 
direct the manner and time in which gas companies may open up 
the street (r). No pavement is,to bo considered ns having been 
reinstated in a proper and substantial manner unless it has been 
reinstated with the same or similar materials, of tho like quality 
and thickness, and cemented and bound together in the same or in 
an equally substantial manner as those of which it was composed 
in such manner as is satisfactory to tho council («), and the 
company must also reinstate to the satisfaction of the council’s 
surveyor parts of tho street contiguous to the parts broken up, 
which may have been affected by the works of the company (t). 

764 . The borough council have also power, in case any 
pavement of any street in their borough he sunk, broken, injured, 
or damaged by reason of the breaking, bursting, or want of repair 
of any pipe belonging to a gas or other company, if they deem it 
expedient so to do, to cause notice to he givon to tho company, to 
whom such pipe is supposed to belong, forthwith well and 
sufficiently to repair and make g$od such pavement, and if the 
company fails within forty-eight hours to take up the pavement and 
sufficiently repair and amend the pipe, and cause the ground to 
be well and sufficiently filled in and rammed down, and the 
pavement to ho relaid and repaired to the satisfaction of thq council, 
the company will be liable to a penalty not exceeding £20 (a). If 
after the pavemont 1ms been taken up and tho ground opened by 
any company in pursuance of such a notice, it is discovered that 
the defective pipe beneath the surface docs- not belong to that 
company, hut to some other company, then the first-mentioned 
company must within forly-oight hours after such discovery 
cause a copy of the notice to bo given in like manner to the 
company lo wborn the pipe belongs, and require it to obey and 
comply with the notice, which latter company must reimburse 


(;,) Metropolis Management Act, 1835 (13 & 10 Tift. c. 120), s. 109, and City 
of London Sewors Act, 1818 (11 & 12 Viet. c. clxui.), ss. 138 et scq. There art) 
penalties provided for failure to comply with these conditions. 

(q) Metropolis Gas Act, i860 (23 & 24 Viet. c. 125), s. 54. 

(r) Metropolis Management Act, 1855 (IS & 19 Viet. c. 120), s. 110. 

(«) Ibid., s. 111. 

(p Metropolis Management Amendment Act, 18G2 (25 & 26 "Viet. c. 102), 

B 82. 

(a) Metropolis Management Act, 1S55 (18 & 19 Yict. c. 120), s. 112. 
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and pay on demand to the first-mentioned company the reason¬ 
able costs and charges incurred in and about taking up the 
pavement and opening the ground, and comply with the notice 
in all respects as if the original notice had been given to it, and 
it is liable to the same penalties for neglect. If the company 
to whom such notice was originally given, and by whom such 
pavement has been first taken up, and who have opened the 
ground, neglects to give the notice to the company to which the 
pipe actually belongs, it renders itself liable to a penalty not 
exceeding £20 (b). 

765 . The council of the borough have also power, whenever the 
permanent surface or soil of any street in the boiougli is broken up 
or opened, if they think it expedient so to do, to fill in the ground 
and do all necessary work, instead of permitting the person or 
company to do so, and the expenses of filling in such ground and of 
making good the pavement or soil so broken up or opened are to he 
repaid on demand to the council by such person or company (c). 
Borough councils may also contract and agree for any term of 
years, or otherwise, with the several companies or persons authorised 
to take up any of the pavements or other formed surface of any of 
the streets in their borough, for filling in, paving, and restoring 
such parts of the said streets as may be from time to time required 
to he taken up for the purpose of laying, altering, or repairing any 
pipes or other like purpose (<l). 

766 . For the protection of the wafer supply of the metropolis, 
it is provided that whenever any gas company or its servants, 
agents, or woikineu, dig or sink any trench for laying any new 
mains or pipes, other than service pipes, for the conveyance of gas, 
or other apparatus, near to which any pipe belonging to the 
Metropolitan Water Board for* conveying water or any branch or 
service pipe for the supply of water to any dwelling house or 
buildings, is laid, such gas company, its servants, agents, or 
workmen, must give four hours' previous notice thereof in writing 
to the manager, chief clerk, secretary, or engineer of such Water 
Board, such notice to be delivered at the piincipal office of the 
Board between the hours of 10 a.m. and 4 p.m., and must, under 
the inspection of such manager, chief clerk, secretary, or engineer, 
protect and secure every such water pipe from any injury, and 
repair any damage done to such water pipe. In default of repair¬ 
ing such damage, the gas company is liable for each default to 
forfeit and pay to the secretary of the Water Board, for the use of 


(6) Metropolis Management Act, 18.35 (18 & 19 Yict. c. 120), a 113. 

(c) Ibid., s. 114. The cost of reinstatement may include the cost of laying 
additional concrete to prevent subsequent subsidence, when such is necessary, 
in order that the street should be as good, and remain as good, as it was before 
the excavation (Commercial Gas Co. v. Poplar Borough Council (1906), 70 J. P. 
178). If the council acting under this power negligently make up the road, 
whereby a person suffers damage, no action lies against the gas company, not¬ 
withstanding the Gasworks Clauses Act, 1847 (10 & 11 Yiot. c. 15), s. W (Creasy 
▼. South Metropolitan Gas Co. (1906), 70 J. P. 405). 

(d) Metropolis Management Act, 1855 (18 & 19 Yict. c. 120), a. 115. 
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the Board, a sum not exceeding £5, and also the costs and expenses Sect. a. 
incurred by the Board in protecting and securing any such water Laying of 
pipe, or in repairing or making good any injury that may have Pipes, 
been done thereto, such costs and expenses to be ascertained 
by any justice, and recovered, on summary conviction, before a 
magistrate (<?). 

767. All pipes to be laid by a gas company for the conveyance (tossing 

of gas must bo laid at the greatest practicable distance from the water pip® 8 - 

noarest part of any pipe then laid down by or by the order of any water 

company, or by the Metropolitan "Water Board, for the conveyance of 

water, and wherever the width of the carriageway or footpath will 

allow thereof must he laid at a distance of four feet at least from 

the nearest part of any such water pipe, unless in cases where 

it is unavoidably necessary to lav the gas pipe across or nearer 

to any water pipe, in which case the said gas pipe must, wherever 

practicable, he laid over and above the said water pipe at the greatest 

practicable distance therefrom, and so as to form therewith a right 

angle, or as near thereto as the situation will admit. Jn every 

such caso the gas pipe so crossing tlio water pipe must lie at least 

nine feet iu length, so that no joint of any gas pipe shall be nearer 

to any water pipe than four feet at the least, where the width of 

the rood, street, passage, court, or other place will admit. Every 

such gas pipe so crossing a water pipe must, for the wdiolo length 

thereof, be sufficiently bedded in with good sound clay or other lit 

materials of a proper consistence, and well worked and rammed 

into the trench all round tho gas pipe. In laying down such gas 

pipe the gas company must use such joints as are for the time 

being of the most improved description for preventing tho leakage 

of gas, and must in no caso join two or more gas pipes together 

previous to their being laid in ths trench, hut must lay each 

pipe as near as may he in its place in the trench, and in such trench 

properly form the jointing w T itli the other pipes to be added thereto 

with proper and sufficient materials, and it must also, wherever 

practicable, lay, and w r ell and sufficiently bed, each joint of the main 

gas pipes, and also the joints or screws of the branch or service 

gas pipes connecting with the main gas pipes, and also the joints 

of the service or branch pipes for convoying the gas from the main 

gas pipes to tho houses and other buildings, and all other joints, 

inlets, apertures., or openings, which are or may be made in any of 

the main gas pipes belonging to the gas company, in such manner 

and of such material as shall, as far as reasonably practicable, 

prevent leakage (/). 

768. Each company must make a map of the district, within Map of malm 
which their mains or pipes are laid, to a certain scale, and show au(l pipes, 
thereon the lines, sizes, and depth * beneath the surface of all 

their existing mains or pipes, except service pipes to existing 


(c) Metropolis Gas Act, 1860 (23 & 24 Yict. e. 125), s. 49; and as to recovering 
penalties, see s. 46 (ibid.), and Metropolis Water Act, 1902 (2 Edw. 7, c. 41), b. 3. 
As to enforcement of orders of justices, see title Magistrates. 

(/) Metropolis Gas Act, 1860 (23 & 24 Yict. c. 125), s. 50; and as to con* 
tamination oi water by gas, see p. 382, post . 
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Sect. 2 . houses, and the position of all valves, syphons, and other 

Laying of appliances, and must once in every year, on or before the 81st 

Pipes, December, correct the map, and make such alterations therein 

or additions thereto as may be necessary to show correctly as 
near as may be the lines, positions, sizes, and depths of the various 
Inspection pipes and also their appliances. Such map must be kept in the 

of map. principal office of the company, and must be open to the inspection 

of the local authorities and their officers generally, and to the 
public generally during usual office hours, who may inspect or 
take copies or extracts from the same, and the company may 
charge and take the sum of Is. for each inspection of the map, 
and the further sum of 2s. 6J. for each extract, tracing, or copy 
taken of the map. If the company wilfully fail to comply with 
any of the requirements in respect of such map, they aro liable to 
a penalty not exceeding £50, wlvch two justices of the peace may 
adjudge (g). 

Sect. 8. —Nuisances and Contamination of Water Supply. 

Protection of 769. There are spocial provisions in the metropolis for the 
water supply. p reV ention of the contamination by gas of the water supply in 
addition to and partly in substitution for thoso contained in the 
Gasworks Clauses Act, 18-J7 ( h). Every gas company is answerable 
for any damage, spoil, injury, or mischief done to any of the pipes, 
works, or property of the Metropolitan Water Board, or which may 
he sustained by the Board in consequence of any act, matter, or 


Tho above provision in almost identical tcuns occurs in the special Acts of 
tlie three companies. As to these companies, see p. 876, mite. As regards tho 
Gas Light and Coke Company, see City of London Gas Act, 1868 (81 & 82 Viet, 
c. exxv.), es. 88, 89, applied generally by the Gaslight and Coko Co.'s Act, 1868 
(81 & 82 Viet. o. c\i.), s. 109: the scale of tho map is presr.uhod to ho not less than 
fivofect to tho milo. As regards tho South Mctiopolitnn Gas Company, sco the 
South Metropolitan Gaslight and Coko Co.’s Ac f , 1869 (82 & 38 Viet. c. exxx.), 
ss. 70, 71, where the scale is three toot to the liulo ; and as regards the Com¬ 
mercial Gas Company, sen the Comnieiccil Gas Act, 1878 (38 & 89 Viet. c. eo), 
s. 70, whore tho scale of the map is to ho not Icsh than fr, n fcot to the mile. 
Somewhat similar provisions as rogards maps are contained iu the Metropolis 
Gas Act, 18G0 (23 & 24 Yict c. 12.3), ss 42—44, except that the scale is to ho 
not less than Rix inches to the mile, and tho deposit is to bo made with tho respec¬ 
tive clerks of the peace for the counties in winch the mams lie. These latter 
provisions arc repealed m the case ot the Commeieiul Gas Company and of part 
of tho Gas Light and Coke Company s works (see Commercial Gas Act, 1875 
(38 & 39 Yict. c. cc.), s. 70; Gaslight and Coke Co. Act, 1S7G (89 & 40 Viet, 
c. ccxxv.), s. 80), and they aro probably obsolete as regards tho other companies. 

(7i) 10 & 11 Viet. o. 15, ss. 21—29 (see p. 861, anti), applied to the London 
companies by the Metropolis Gas Act, 1860 (23 <Xr 21 Vut. c. 125), s. 2, as to 
which see A.-U. v. Oaslvjht and (Joke Co. (1877), 7 Ch. I). 217. The Gas- 
woiks Clauses Act, 1871 (34 & 35 Yict. c. 41), s. 9, also applies to the metro¬ 
politan gas companies, except the Commercial Gas Company, as to which see 
p. 377, ante. Those other provisions as to contamination of water supplies are in 
tho Metropolis Gas Act. I860 (23 & 24 Viet. c. 125). ss. 48—52. They aro very 
similar to those in the Gaswoiks Clauses Act, 1817 (10 & II Yict. c. 15); soe 
p. 360, ante. There arc also provisions in other Acts as to the contamination of 
water by gas washings and other liquids, as. for example. Public Health 
(London) Act, 1891 (54 & 55 Yict. c. 7G), ss. 52, 53; Thames Conservancy Act, 
1894 (57 & 68 Viet. o. dxxxvii.), ss. 90 et sea.; and, in the City of London, see 
City of London Sewers Act, 1S48 (11 & 12 Yict. c. clxin.), s. 76. 
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thing done or executed by such gas company or any of its 
servants, agents, or 'workmen (i). 

770. Whenever the water supplied by tho Metropolitan Water 
Board is contaminated or affected in any way whatsoever by the 
gas of any gas company, tho gas company must within twonty- 
four hours next after notice thereof in writing signed by the 
secretary for the time being of such Board, or by any person using 
tho Board’s water, ami left at tho offieo of the gas company, 
cause measures to he taken effectually to prevent such gas from 
contaminating or affecting such waiter. If the gas company does 
not within forty-eight hours after such notice has been so left use 
all reasonable means effectually to remove the cause of such 
complaint and prevent all such contamination whereof notice has 
been given, it becomes liable in respect of each complaint, in 
respect of wdiicli notice lias beeif given, to forfeit and pay to the 
secretary of the Metropolitan Wator Board, for the use of the Board, 
a sum not exceeding £10 for each day during which the water 
supplied by the Board remains contaminated or affected by the 
gas of tho company (/,). 

771. In every case when upon such complaint a question arises 
as to whether or nut the water is contaminated or affected by tho 
gas of a gas company, the Metropolitan Water Board may dig to 
and about and search and examine the mains, pipes, conduits, and 
apparatus of the gas company adjacent to the pipes of tho Boaid 
for the purpose of ascertaining whether or not such contamination 
proceeds fjom or is occasioned by tlm gas of tho gas company, upon 
giving twenty-four hours’ previous notice in writing signed by tlio 

(!) Metropolis Gas Act, I860 (28 & 24 Viet. c. 125), s. 48; aiol as to tiansiVr 
of rights to tho Metropolitan Wator Board, sec Metropolis Water Act, l'J02 
(2 13dw. 7, c. 41), s. 3, and title Water Supply ; and compare Gasworks Glauses 
Act, 1847 (10 & 11 Viet. c. 15), a. 2d, and Guswoiks Glauses Act, 1871 (84 & 85 
Viet. c. 41), s. 9 ; and see p. 859, ante. 

{k ) Metropolis Gas Act, 1800 (28 & 24 Viet. o. 125), s. 51. Such penally 
is recoverable on summary couviction before a magistrate {ibid., hh. 46, 47) 
As to enforcement, of ordois of magistrates, soe title Magistrates. No special 
remedy or provision for giving lelief to any person given by the saul Act 
is to prejudice or dimmish the goueial jurisdiction of any of tho suwuor 
courts over or with respect to tho acts or defaults in respect of which the 
special romodios or provisions are so givon {ibid., s. 55). It is also pio\ idl'd 
that whonever it appears to tho Board of Trade that any of the provisions of 
the Metropolis Gas Act, 18(i0, have boon violated or not complied with, or that 
the gas company are acting in a manner unauthorised by law, and if it appear 
to the Board that it would be for the public advantage that the gas company 
should be restrained from so acting, or compelled to do any act for remedying 
the wrongful act done by them, the Board of Trade may certify the same to His 
Majesty's Attorney-General, and thereupon ho, if he be so advised, is required 
to proceed by information, action, or other proceeding, as the case requires, to 
restrain the wrongful acting, or to compel tie doing of the acts for remedying 
the wrongful acts; but the Board of Trade may not give the ceitiiioato at a 
period exceeding one year after the commission of the offence specified in the 
certificate {ibid., s. 45). Proceedings might also be taken under the oidinary 
law in the name of the Attorney-General for acts ultra vires or m respect of a 
public nuisance; Bee, for example, A.-O. v. Gaslight and Coke Co. (1877), 7 
Oh. D. 217; and see Pudsey Coal Gas Co. v. Bradford Corporation (1873), L. R. 
15 Eq. 167; Stockport District Waterworks Co. ?. Manchester Corporation (1862), 
9 Jur. (n. s.) 266. 
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secretary of the Board and left at the head office of the company, 
of the intention of the Board so to dig, search, and examine, and of 
the time and place or places when and where such digging, search, 
and examination are intended to be made. If it appears that the 
said water has been contaminated and that there has been any 
escapo of gas whereby such contamination has been produced, then 
the costs and expenses of the digging, search, and examination, and 
of the repair of the street, road, or place taken up or disturbed must 
be borne and paid by the gas company. If, however, it appears 
that the contamination has not arisen from any escape of gas from 
any of the mains, pipes, and conduits of the gas company to whom 
the notice was given, then the Board must bear and pay all the 
costs, charges, and expenses of and incident to such examination 
and search, and they must also make good to the gas company any 
damage occasioned to its mains,, pipes, conduits, or apparatus by 
such search, and also any injury or damage done in or about any 
of the streets, roads, and places broken up and disturbed in such 
search. The amount of any such damage is to be ascertained and 
determined by any justice, and recovered on summary proceedings 
before a magistrate (l). 

Sect. 4 .—Supply of Gas. 

772. Each gas company within its own district was required by 
the Metropolis Gas Act, I860 (hi), subject to certain conditions, to 
supply gas for public and private use. The provisions of the 
Gasworks Clauses Act, 1871, relating to such supply ( n ), apply to the 
Gaslight and Coke Company and the South Metropolitan Gas Com¬ 
pany, and supersede the provisions in the Metropolis Gas Act, 1800, 
in so far as they are inconsistent with one another. In the case 
of the Commercial Gas Company the provisions of the Metropolis 
Gas Act, 1800, still apply (o). * 


(l) Metropolis G.n Act, 1800 (28 &. 21 Yict. c. 125), s. 52. The damage is 
recoverable in the same wuy as a penalty, as to which soo ibul.. s. 46. As to 
cnfoicement of orders of justices generally, see title Magistiiates 

(m) 2;? & 24 Yict. c. 125; see ss. 14—18 as to supply of gas and meters to 
owners and occupiers of premises, and «. 22 (t<W ) as to public lighting. 

(a) 24&35 Yict. e. 41; seess 11,12 -22 (»7u</.)ns to supply ol gas and met'TS 
to owners and occupiers of promises, and ss. 21—27 (ibid.) as'to public lrghlin- ; 
and see pp. 383 et s<q.. 312 et sc/., tinlc. ° " 

(o) 8cepp 3(6, 377, <vn1v Under these provisions every gas company supply- 
big gas within any district is required, as to any premises or street within such 
district not already supplied with gas, and which shall lie within fifty yards of 
any existing mains, at their own expense, on being required by the owner or 
occupier of any promises within the district, or in part within the district, who 
shall contract for not less than two years to pay gas rates in respect of such 
BU Pply to an amount equal to 20 per cent, upon the outlay, to provide and lay 
all proper and sufficient communication, service, and other pipes up to the 
premises of such owner or occupier, to communicate with the gas companies’ 
mains, and must, if so required by the owner, occupier, or local authority, 
furnish him or them, at the rate proscribed, with a supply of gas for the purpose 
of being used in or 011 the premises or for lighting the street, and, if so required 
by the owner or occupier, furnish him with one or more meters for ascertaining 
tho quantity of gas consumed, but the company is not bound to supply more 
than one meter for each consumer occupying a separate dwelling or apartment, 
nor any meter exceeding a five-light meter; the rent which the company may 
charge for such meter may not exceed 10 per cent, of its net cost. Before the 
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773. A gas company may, subject to various statutory provisions, 
enter into any contract with any owner, occupier, or local authority 
for ail or any of the following purposes, namely, for supplying him 
or them with gas and with pipes, burners, meters, lamps, lamp- 
posts, and other apparatus, and for the repair and cleansing, and 
for the lighting and extinguishing thereof, in such manner and on 
such terms and conditions as tho parties agree (p). Every con¬ 
tract without seal is binding on the company if it be signed by at 
least two directors, or by the secretary or other officer by the 
authority of at least two directors (q). No contract for any of the 
above purposes may contain any term or condition for giving, incase 
of difference, the sole arbitrament thereon to the gas company or to 
any officer or person who is or has been employed by it, or who 
may have any pecuniary interest in such company, or for requiring 
any notice by a consumer discontinuing his supply of gas or meter 
which shall make linn liable to pay moro than one month’s rate or 
meter lent after the time of the service of the notice, or which 
shall entitle tho gas company, except for breach of any statutory 
provision, to discontinue any supply of gas by less than one month’s 
notice in writing to the consumer unless the rato duo for gas shall 
be in arrear, in which case three days’ notico iu writing to the 
consumer is sufficient (r). 

774. As regards supply to public lamps, tho local authority msy 
provide and keep in repair their own public lamp-posts and lamps 
and apparatus connected therewith, and in case of their electing to 


ownoi or occupier is entitled to have tho pipes provided and laid, or to have a 
supply of gas or of meters furnished, ho must, if ho roquiied in writing by the 
gas company or any of their officers, give to the company such security for the 
payment of the rate for the gas and the rent for every meter to bo supplied to 
him as he and the company agree, or failing* agieement, as shall be dotoi mined 
by a polico magistrate, or m the City by a justico of Llio peaeo for tho (hty. 
Any such magistrate or j notice acting for the distuct is requn ed. on tho applica¬ 
tion of either party, to determine the nature and amount of tho security to ho 
given. The security may, as such magistrate or justice thinks lit, be the deposit 
with tho gas company or with any person approved by such magistrate or 
justico, or thepiepaymont to the gas company, of a sum of money, or any other 
security which tho magistrate or justice thinks sufficient and reasonable. The 
determination of the magistrate or justico is binding on all parties and final. 
It the security bo the deposit with the gas company of a sum of monoy, tho 
company must pay inteiobt tlioreon to the consumer at such rato as tho 
magistrate or justico determines. If the gas company, not being entitled to 
require or not having loqmred any socuiity, wilfully fails for sevon days after 
being therounto required in wilting by the consumoi, or, where tho security 
agreed or determined as aforesaid is givon, wilfully fails for fourteen days 
thereafter to provide and lay all proper and sufficient communication, service, 
and other pipes, or to furnish a supply of gas, or any meter as aforesaid, tho 
company is liable in any such case, on summary conviction, to forfeit and pay 
to tho consumer a penalty not exceeding 403. for ovory day after the expiration of 
seven or fourteen days, i espectivoly, during which tho failure continues. Any 
private consumer must, if so required in writing by the company, consume tho 
gaa by meter; but any consumer may, if be thinks fit, provide Ins own meter 
(Motiopohs Gas Act, I860 (23 & 24 Viet. c. 125), ss. 14—18). 

(p) Ibid., s. 19; and compare Gasworks Clauses Act, IS 17 (10 & 11 Yiot. 
o. 15), s..13. 

(q) Metropolis GaB Act, 1860 (23 A 21 Viet. e. 125), s. 20. 

(r) Ibid., b. 21. 
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burn by meter, light and extinguish the lamps, and defray the 
expenses thereof (s). The gas for public lighting must, if required 
by either party, be supplied by measurement, and the referees (t) 
must, if required by either party, from time to time prescribe and 
certify the mode of ascertaining tho quantity of gas consumed by 
the public lamps (a). 

775. The price which may he charged for gas for public and 
private u,o is regulated by the special Acts of the companies. 
Time is a prescribed standard price and standard dividend, and a 
sliding scab; in respect of each company, according to which the 
price, and dividend may vary (/>). In the case of prepayment meters 
the chaise must lie the same as to other gas consumers(c). The 
company must not charge for any piepayment motor and fittings 
to bo ii'-ed therewith any sum other than a sum of moneys calculated 
according to the quantity of gas.supplied through such prepayment 
meter, and the maximum sum to he so charged is to 1)0 at the rate 
of 10tl. per 3,000 cubic feet supplied in manner aforesaid, such 
sum to include the hire of one meter and the fittings used therewith, 
and also the providing, letting, fixing, repairing, and maintenance 
of the meter and til tings, and the cost of collection, inspection, and 
any other cost incurred by tho company in connection with tho 
meter and fittings (J). The maximum charge for the hire of a 


(s) Metropolis Gas Ad, IKliO (23 &, 21 Viet. c. 125), s 23 , ami ?eo also Metro¬ 
polis Alunngemont Act, 18,0.') (18 tfc 10 \ id c. 120), s. 130; arnlp. 300, <mie. As to 
lighting public lump-,, seo Gasworks Glauses Act, 1871 (31 & 35 Viet. c. 41), 
ss 2-1 — 27, ami ]i. 312, anle. V hen llicso clauses are not applicable tho provision 
in tho Metropolis Gar Act, 1800 (23 t.V 21 \ id c. 125), s. 22, requires the gaa 
company veil ami ellodually to light all public lamps m all streets which they 
uie required by I'm local authority to light, and, according to tho terms of their 
eontiud., to supply to tho local authority so much gas as they require for their 
public, lamps, provided that tho gas company shall not be compelled to light any 
btreol. with lumps at a greater thd^nco irom each other than boventy-iivu yards. 

(<) As to icli I'oes, see ]>. 388, post. 

(o) This provision occurs m almost identical terms in a special Act of each 
of throe compaim s, namely, in tho Commercial Gas Act, 1875 (38 & 3!) Viet, 
c. co.), s. 81; Gaslight ami (Joke Go. Act, !876 (39 & 40 Vrcl. c. ecxxv.), 

р. 32;.and Smith Metropolitan Gaslight ami Coke Co.’s Act, 1870 (33 & 4.0 
Yict. c. ecxxix.i, s. 33. 

(1) As to gennal hum of such eliding scale, Fee p. 371, ante, and for tho 
particular fonns o! th.o various companies, sen South Metropolitan Gas Act, 
1000 (03 & 01 Xrd. c. clxri.), s. 5; Conmieiual Gas Act, 1002 (2 Edw. 7, 

с. cxxxiv.), s. 12; Gas Lmhtnnd Cok» Co.’s (Capital < ’onsohdation) Act, 1808 (01 

& 02 \ >d c. clxx'id, s. 15 , as amended by tlio Gus Light and Coke Co.’s Act, 
1003 ;5 Edw. 7, c xli.), ss. 8, 0. TJioi o are various provisions m the special Acts 
regulating tho jrrii o to bo charged to jmlilic authorities. lOilforencos between 
local author on s and tho coni] anies as to tho ruin to be charged aro to be settled 
l'Y aibbrution under the Companies Clauses Consolidation Act, 1845 (8 & 0 
Viet . •’ “ ’ ■' • ’ ' - - f - V - 



. ftsoof the Cm 'lM.-iaal Gas Company (Coninioreiul Gas Act, 1 y7.5 (38 & 39 Viet, 
e. ce ), s. 00). Sr e titles Companies, Yol. V., p. 720; Compulsory Purchase 
or Lanp axii < ',i\ii j nratiux, Yol VI., p. 78. 

if) Alotiopold (i.,„ (!’,opaymont Meter) Act, 1900 (03 & 61 Ymt. c. cclxxii.), 
b. 3. dins section is m iho form of tlm model clause ; soo p. 330, ai/£c. 

('0 Metropolis Gas (l’iopaymont Motoi) Act, 190(J i03 & 04 Yict. c. cclxxii.), 
8. t L’lio above rate i- open to revision by the Board of Trade as follows :— 
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prepayment meter, without fittings, is at the rate of 10 per cent. Sect, t 
per annum on the cost of the meter to the companies respectively, Supply of 
ami the Acts of the respective companies in regard to ordinary Gas. 

meters apply, so far as applicable, within tho cninpaMiVs’ respective ~ " 

districts, to prepayment motors (r). A company in collecting money 
for gas supplied bv means of a prepayment me.h i i.-. u yin ml (',> 
give a receipt for the same in a form which w ill slow cle,:rl\ the 
rate por 1,000 cubic feet (.barged for gas, and in addition the, rate in 
respect of meters and their fittings charged therewith ( f). 

776. The recovery of gas rents and charges and meter rents is Recovery »»r 

governed by the Gasworks Glauses Act, 18b (g), and in the ca,sn ef cliar R ea -' 
the Gas Light and Coko Company and South Melsopolitai) Gas 
Company by the Gasworks Clausi s Act, 1871 (h). There are alt-o 
provisions in the special Acts of the companies relating to such 
recovery (i). » 

Sect. 5.— PrrsHiirc, lUnmlnalimj Power, anil Purit}/. 

Sub-Sect. 1 .—The Ticko-tM Mfoulards 

777. The pressure at which pas must he supplied by the com- Pi^sm-o. 
panics, except in tho case of accident or repairs, is proscribed in the 
special Acts of each gas company (/.), and. unless prevented by 
necessary repairs or unavoidable accident, it must at all times keep 

all its branch or service pipes fully charged with gas, and the 


If at any time after thn expiration of seven vcun irnm the 0th August, 
] 000 , or from thn date of any inquny nndei this pnUMoi), any oi tho com¬ 
panies or the London County Council, or tin City Coipoiaf loji, icque-t the lioaiil 
of Trade in wilting to revise the soul into, Iho Lomd ut Trade must appoint a 
competent and impartial aibitraW, \\h> shall hold an inquny and fix a 
maximum rate to bo substituted for tlio lute afoiesanl, uml the li".ud of Tindo 


may ot any timo do so, if they think tit, ut such request. At lca-t twenty-eight, 
days bo foie holding any such impm y the llobul oi Tiadn must give b> each of 
tho companies, to tho council, and to the corporation notice of Mich inquny, 
and of tho timo and place thoieof, and each of the companies, the council, and 
the corporation aro to ho entitled to attend and bo hcaid at sm h inquny 
'Metropolis Gus (Prepayment Meter) Aid, 1' 00 (OS & (M Viet, c, cclvxn.), s. 0). 
(#>) J bid , 6. 7 . 

( /') 1 hid., P. 0 

( 9 ) 10 & 11 Viet c. Id, s -5 Id, 111; and hoc p. 330, ante. 

( h ) 34 & 3o Viet c. 41, ss. 30 - 11 , and seo p. 330, 'L'ho Metiopolis Gas 

Act, 18(50 (23 & 24 Yict. c. 12d), s. 30, piovides that an incoming tenant is not 
requiied to pay tho arirars of an outgoing tenant, unless tlm incoming tenant 
has agreed to do so with thn defaulting consumer, and is 111 \ery snniiai terms 
to the Gasworks Clauses Act, 1.S71 (31 & 3d Yict. c. 41 \ s 30 Thcro 


is also a similar piovision 111 the Gaslight and Coke Co.V Act, 1810 (33 & 31 
Yict. c. cxxi.), s. Id, and again, somewhat modified, in tho Ga-haht and 
Coko Co.'s Act, 1871 (31 & 35 Yict. c. l\x\ ), s. is 

( 1 ) See Gaslight and Coke Co.’s Aft, 1«71 (34 & 3d Yict. c. lxxv.), 
ss. 70, 71 ; Gaslight and Coke Co.’s Act, 1872 (35 & 30 Yict. c. xxiu ), 
e. 17; South Metropolitan Gaslight, and Coko. Co.’s Act, 1809 (32 & 33 Yict. 
0 . exxx.), ss. 80, 81; Common ml Gas Act, 187d (38 & 39 Ywt, e. cc.), ps. 85, 
86 ; Commercial Gas Act, 1002 (2 Kdw. 7, c. cxxxiv ), s. 1 . 

(k) It is the same for each company, namely, at. such pressure ns h> balance 
from midnight to sunset a column of water not less than six-tenths 1 f an inch 
m height, and from sunset to midnight a column of water nut le-. than one 
inch m height; sco Gaslight and Coko Co. Act, 187(5 (39 X 40 Yict. 
c. ccxxv.), s. 26; South Metropolitan Gaslight and Coke Co.’s Act, 1876 
(39 & 40 Yict. c. ccxxix,), s. 27; Commercial Gas Act, 1875 (.>8 & 39 Yict. 
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stopcocks so turned as not to prevent the branch or .service pipes 
trom being at all times filled with gas (7). 

The illuminating power of the gas supplied, when burned in the 
prescribed manner, is to be equal to the light of fourteen prescribed 
candles in the cast* of the Gas Light and Coke Company, the South 
Metropolitan Gas Company, and the Commercial Gas Company (ni). 
The gas supplied must not exhibit any trace of sulphuretted 
hydrogen when tested in the prescribed manner (n), but no company 
is liable to any forfeiture by reason of the presence in the gas sup¬ 
plied by the company of sulphur impurities other than sulphuretted 
hydrogen (o). 

Sub-Sect. 2,— (7as Referees. 

778 . The Board of Trade have been at various times required in 
respect of each company to appoint three competent and impartial 
persons, one at least of them* having practical knowledge and 
experience in the manufacture and supply of gas, who wore to he 
called the gus refeices, and in the case ot a vacancy happening 
among them by death, resignation, or otherwise the Board must 
appoint a competent and impartial person to fill the vacancy, 
one at least of the throe being always qualified as aforesaid. 
Every person appointed to he one of the gas referees continues 
in oliii'e for one year only from the date of his appointment, but is 
capable of reappointment. Two of the gas referees form a quorum, 
and at least two of the referees must concur in every act or 
determination of the rei’evoos (]>). 

779. The gas referees are required from time to time to prescribe 
and certify the mode to ho adopted for testing and recording the 
pressure at which the gas is supplied by the company (q). They 

o. cc.), e. 71. All gas must lie supplied at, tho above pressures m tlie case of the 
Cl as Light and Coko Company and«tho Smith Metropolitan Gas Company, but 
tho provision is limited to private consumers in tho cube of tho Commercial 
Gns Company. 

(1) Motiopolis Gas Act, I860 (23 & 24 Viet. c. 12.7), s 21 

(in) The gas is to he consumed at the late of iivo cubic feet an hour in the 
burnei* presciibc f l by the gas rei'eiees ; see p. 389, port The candles aro to bo 
spoim caudles of six to tho pound, each coiwumug 120 grams au hour (London 
Gas Act, 1005 (5 l'ldw. 7, c civ.), s. 4, amended as to tho Gas Light and Coke 
Company, by the Gas Light and Coke Co.’s Act, 1009 \9 Edw. 7, c. lxxxvii), 
s. 0b. This Act also contained a provision fixing tho calorific power of the gas 
supplied (ibid., es. 39—43)). 

(/*J Loudon Q-i.s Act, 1905 (5 Edw. 7, c. civ.), s. 6. As to the presented 
manner, see p. 589, post 

(o) London Gns Act, 1905 (5 Edw. 7, c. civ.), s. 7. As to testing for such other 
impurities, see ibid , s. 5, and p. 391, post. 

( p) Those provisions are contained in the special Acts of the companies. As 
to the Gas-Light and Coke Company, bee City of London Gas Act, 1808 
(31 & 32 Viet. c. cxxv.), ss. 29—32, as extended by the Gaslight and Coke 
Co.’s Act, 1S68 (31 & 32 Yict. c. cvi.), s. 109. As to the South Metropolitan 
Gas Company, see South Metropolitan Gaslight and Coke Co.’s Act, 1869 
(32 & 33 Met o. exxx.), ss. 15—18, and as regards the Commoicial Gas 
Company, see Commercial Gas Act, 1875 (38 &39 Viet. c. cc.), ss. 22—26. The 
first appointments woio required to be made iu each case within a few months 
of the passing of the particular Act. 

(q) The Gaslight and Coke and other Gas Companies Acts Amendment Act, 1880 
(43 & 44 Viet. c. dxxxi). n 6. This Act is amended by the Louden Gas Act, 
1905 (5 Edw. 7, c. civ.), and the two Acts arc to be read and construed together 
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are alBO required from time to time to prescribe and cortify the Sect. 5 . 
situation and number of the testing places and the apparatus and Pressure, 
materials therein for testing the illuminating power and purity of Ulnminating 
the gas to be provided by the company, and the company must and 

provide and maintain such testing places, apparatus, and materials Puritr ‘ 
accordingly, and the same are to be under tiie controfand manage¬ 
ment of the London County Council, or, in the City, of the Common 
Council, who aro referred to as the controlling authority O'). The Controlling 
gaB referees must also from time to time proscribe the'burner for authorit y- 
testing the illuminating power of the gas supplied and the chimney, 
if any, to be used with such burner ( s ). The modo prescribed and 
certified for testing and recording the presence of sulphuretted 
hydrogen must not be more stringent than that prescribed in tho 
Gasworks Clauses Act, 1871 (/), and the gas referees may not pre¬ 
scribe or certify the amount c»f sulphur impurities, other than 
sulphuretted hydrogen, with which the gas supplied shall be allowed 
to be charged (a). 

They are also empowered from timo to time to prescribe tho 
places and manner for testing the gas supplied for the purpose of 

as 0110 Act (London Cas Act, 1905 (5 Edw. 7, c. civ.), a. 12). Tlio earlier Act 
is referred to in the Liter Act us the Act of 1880. 

(?•) This provision occurs m almost identical terms in the respective special 
Acts of tho throo companies. Jn tho case of tho this Light and Coko Company 
one at least of tho testing places must ho in tho City of London, and one or 
more outside tho City. Each company may have a scpaiato testing place, 

■which will bo under theii own control and management, m tho wmo building 
us tlfle place they pi ovale. For these provisions, see Gaslight and Coko 
Co. Act, 1870 (31) & 10 Viet. c. ccxxv ), ss. 8 1—30; South Metropolitan 
Gaslight and Coke Co’s Act, 1870 (89 A 40 Viet. c. ccxxix.), bs. 35—87 ; 

Commercial Gas Act, 1875 (88 & 39 Viet. c. cc.), ss. 32, 38. Tho com¬ 
panies are required to council each testing plaeo with such main or mains 
as may lie prcscubod by the gas iefoie(s,hy means of one servico pipe only, 
vvInch shall proceed diiect lrom tho mam into the testing place, and theio shall 
he no pipe, branch, or tap in any way connected with such soivice pipe outside 
the testing place, except that the company may piovide a tup on tho service 
pi]>o at a point outsido and as near as practicable to tho testing place, tor use 
111 caso ot emergency only, and such tup must he sealed by and on •behalf of 
the controlling authonty as occasion may icquiro m such manner that the tap 
cannot he used or turned without breaking tho seal. The company must give 
tho coutioiling authority and persons authoused by them access at all reason¬ 
able times to such tap, and m the event of the same having been used or turned 
must forthwith notify tho fact to tho gas referees anil to the controlling 
authority (London Gas Act, 1905 (5 Edw. 7, 0 elv.l, s. 8) For tho definition 
of “controlling authority,” see Gaslight and Coke and other Gas Companies 
Acts Amendment Act, 18b0 (43 & 44 Viet. e. clxxxi), s. 2 : by the same section 
“the eorpoiation ” is defined as meaning “ the mayor, aldermen, and commons 
of tho City of London, in common council assembled.” 

(a) London Gas Act, 1905 (5 Edw. 7, c. civ.), s. 3, which also provides tlut 
the burner to he prosciibed by tho gas xeferees must be of such a pattern (imt 
being an incandescent or similar burner) as shall be practicable for use l>y the 
consumer, and the burner and chimney, if *any, is to bo tho most suitable for 
obtaining, and in making the test is to be so used as to obtain, from tho gas 
when consumed at the rate of 5 cubic feet au hour the greatest amount of light. 

The referees under this section have prescribed the London Argand No. 2 burner. 

(t) London Gas Act, 1905 (5 Edw. 7, c. civ.), s. 6; and see .Sched. A, 

Part XI., of the Gasworks Clausos Act, 1871 (34 & 35 Viet. c. 41), and p. 353, 
ante, arid as to corrections to be made under the special Act, see noto (c), tbvh 

(a) London Gas Act, 1905 (5 Edw. 7, c. civ.), e. 7. As to testing for purity, 
compare p 393, i>uat. 
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ascertaining tlie calorific power, the purity as regards sulphur 
other than sulphuretted hydrogen, and the illuminating power (b). 
The company must also provide and maintain at any place such 
apparatus and materials as the gas referees may from time to time 
prescribe for the purposes of this provision (r). 

A copy of each certificate of the gas referees must be sent to the 
controlling authority and to the company (d). The gas referees are 
required fiom time to time, after giving notice to the controlling 
authority, to visit the testing plac< s and examine the apparatus for 
the purpose of ascertaining that it is kept in good and proper repair 
and working order (r). 

If the company think themselves aggrieved by any prescription 
or certificate of the gas rofcre.es, they may, in the ease of an appeal 
in respect of a burner or a chimney prescribed by tho gas referees 
within three months, or in any othir case within one month, from 
tho making of such prescription or certificate, appeal against such 
prescription or certificate to the chief gas examiner (/), who, after 
hearing the company and the gas referees and any other body 
or poison whom ho shall think Jit, may confirm, amend, vary, or 
annul such prescription or certificate, and his decision is to lie final 
and conclusive. Any prescription or certificate as so confirmed, 
amended, or varied is to lie deemed tho prescription or certificate 
of tho gas referees in the matter or matters to which it relates (fj). 

If the company neglects or refuses to comply with any lawful pre¬ 
scription or certificate of tlie gas referees, or to provide or maintain 
any testing place, apparatus, or materials, or any olhor matter or 
thing prescribed or certified therein, it is liable on summary con¬ 
viction to a penalty not exceeding T50 for each day during which 
such refusal continues, but no proceedings may be taken under this 
provision unless the Board of Trade consent thereto after giving 
the company an opportunity d? being heard, and until after the 
expiration of the period above mentioned within which the com¬ 
pany may appeal against the iirescription or certificate, or if the 
company has appealed, unless or until either such appeal is with¬ 
drawn or the chief gas examiner has given his decision thereon (h). 

Pi t H-Sect. o.— Oaa Examiners. 

780. AY ithin the City of Loudon tho Corporation, and else¬ 
where in the metropolis the London County Council, as succossors 
of the Metropolitan Boaid of AYoiks, must respectively appoint 
and always keep appointed a competent and impartial person or 
persons to bo a gas examiner or gas examineis for tlie several 
testing places within their respective jurisdictions. A chief gas 
examiner, being a competent and impartial person, is also to be 

( b ) London Gus Act, 1903 (6 Edw. 7, c. civ.), s. 5 (1). 

fc) Hid., b. fi (I) 

( (1 ) See note (p), p, 3SS, and noto (r), p. 389, ante, and note (/„•), p. 391,pos£. 

(f) Gaslight and <'ok<> and other Gas Companies Acts Amendment Act, 1880 
(13 & 44 Yict. c. clxx vi.), b. 5. 

(/) As to the appointment of the chief gas examiner, see infra. 

('/) London Gas Act, 1003 (5 Edw. 7, c civ.), s. 9. 

(/<) I'm!., b. 15, which also provides that the above remedy is in addition to 
and not in derogation of any existing remedy. 
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appointed from time to time and to be removable by the Board! 
of Trade (i). 

781 A gas examiner is required in the prescribed mode to test 
the pressure at which gas is supplied at such hour and in such 
street or part of a street as the controlling authority may from time 
to time by an order in writing appoint, and within three days of 
the receipt of such order (y). He must also make daily, except 
on Sundays, such number of tests as tho gas referees may prescribe 
for ascertaining whether, during the whole of such day, the illumi¬ 
nating power and purity of tho gas supplied at such testing placo by 
the company are such as are respectively prescribed; but the test 
for illuminating power must be taken at intervals of not less than 
one hour. In the event of the gas being ascertained to he defec¬ 
tive in any such particular, the examiner must forthwith give 
notice thereof to tho company (hf. The company may, if it thinks 
fit, on each occasion of the testing at any touting placo of the 
illuminating power, purity, and pressure of the gas supplied by 
them, be represented by some officer, hut such officer may not 
inteifore in the testing, and tho controlling authority aro required 
to state at what times it is proposed to make such testings on any 
particular day upon receiving a request in writing from the company 
in the forenoon of the previous day (/). 

782. The average of all tho testings at any testing placo on 
each day of the illuminating power, or of the purity respectively, of 
tho gas supplied by the company at such testing place is deemed 
to represent the illuminating power or the purity, as tho case may 
be, of such gas on that day at such testing place, provided that if 
on any oue day the gas supplied by the company at such placo ho 
of less illuminating power to an extont not exceeding one candle 
than it ought to be, or of less purity than it ought to be respec¬ 
tively, the average of all tho respective testings made at such 


(i) Thc^’o provisions are in the special Ads of tlio lcspeetivo companies', and fuo 
practically identicnl, sec Gaslight and Coke Co. Ad, 1870(39 & 10 Viet c. ccxxv.), 
bs. 38, 39 , South Metropolitan Gaslight and Coke Co.’s Act. 1870 (39 & 40 Viet, 
c. ccxxix.), ss. 39, 40 ; Commercial Gas Act, 1875 (38 A 39 Yict. c. cc.), bs. 33, 
36 ; and compuro Gaswoiks Clausen Act, 1871 (31 & 8.7 A'id. c. 41). 

(j) Gawliglit and Coke and other Gas Companies Acts Amendment Act, 1880 
(43 & 44 Yict. c. clxxxi.), p 6. 

(/.-) Ibid., s. 7 ; as amended by the London Gns Act, 1 S/0.7 (5 Edw. 7, c. civ.), 
b. 10. It was decided that the word “ daily ’’ in tho section of the first-mentioned 
Act included Sundays ( London County (' ouneil v. South Metropolitan Gat Co., [1904] 
1 Oh. 76, C. A ; for other definitions of such words, see title Time). The London 
Gas Act, 1905 (5 Edw. 7, c. civ.), s, 10, provides that notwithstanding anything 
in the Act of 1880 (see note ( q), p. 388, ante) or any other Act, it shall not he obli¬ 
gatory on the controlling authority to make,on Sunday any testings of tlio gas 
supplied by the company. There is also a provision that whon such testings are 
not so made, Saturday and tho following Monday shall be treated as consecutive 
days. As the examiners aro appointed by the controlling authority, tho expres¬ 
sion “ conti oiling authority” was evidently used to include their examiners; 
Bee London County Council v. South Metropolitan Gas Co., supra, at pp 85, 86. 

(1) Gaslight and Coke and other Gas Companies Acts Amendment Act, 1880 
(43 & 44 Yict. c. clxxxi.), s. 10. Whero theie are no Sunday testings, Saturday 
u the previous day to Monday (London Gas Act, 1905 (6 Edsv. 7, c. civ.), s. 10), 
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rlinty« a __ . t t 

— 783. Each gas examiner must on each day make and deliver 

Daily reports. a re port of the result of the testings of the gas supplied by 
the company conducted by him on the immediately preceding 
day (w) to the controlling authority, to the gas referees, to the chief 
gas examiner, and to the company, and the books kept by a gas 
examiner for recording the results of the testing of such gas by him 
must be open at nil reasonable times to tho inspection o2 the 
company without payment (o). 
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784. If the company thinks itself aggrieved by any report 
of a gas examiner it may, within sevon days after the day on 
which that report is delivered to the company, appeal to the chief 
gas examiner, who may confirm, amend, vary, or annul such 
report (p), His decision, after hearing the parties, or without 
hearing them on their failure or neglect to attend before him after 
receiving not less than seven days’ notice of tho time and place 
fixed by him for hearing such matter (q), is final and conclusive, 
and he must forthwith report every such decision to the controlling 
authority (r) and to tho company. If in any case the company does 
not so appeal, or if it appeals and withdraws the appeal, the report 
of the gas examiner is final and conclusive (s). 

785. The chief gas oxaminer is required to make a report to 
the controlling authority and to the company within one week of 
each quarter of a year on the result of the daily testings made in 
that quarter, and to state therein the illuminating power on each 
day at each testing place, the amount of impurity on each day at 
each testing place (f), and the results of each testing of pressure (a). 

786. In addition to the daily testings above mentioned, each 
gas examiuer must mako at any of tho places prescribed by the 

(m) Gaslight and Cokn and other Gas Companies Acts Amendment Act, 38.30 
(43 & 44 Viet. c. clxxxi.), e,h. 8, 9, as amended by tho London Uas Act, 
1905 (5 Edw. 7, c. civ.), e. 4 (5) 

(") Saturday is to he deemed tho day preceding Monday (London Gas Act, 
1905 (5 Edw. 7, c. civ.), s. 10 ; and sod notes (A-) and (/), p. 591, ante. 

(o) Gaslight and Coke and other Gas Companies Acts Amendment Act, 18SO 
(43 & 44 Viet. c. clxxxi.), g. 11. 

(;<) London Gas Act, 1905 (5 Edw. 7, c. civ.), s. 11. 

(<f) Jhul., s. 13. IIo has a di^orotion as to whether or not. ho will hear 
counsel ( R. v. Williamson (1890), 59 L. J. (ci. n ) 493). If ho decide without 
giving notice, his decision may ho quashed by c ertiorari {It. V. London Countu 
Oouru.il, Ex parte Commercial Uas Co. (1895),'11 T. L. E. 337). 

M As to tho controlling authority, see p. 389, ante. 

(s) London Gas Act, 1905 (6 Edw. 7, c. civ.), b. 11, which also provides that 
the company on appealing, or on withdrawing an appeal, must forthwith give 
notice of such appeal or withdrawal, as tho case may be, to tho controlun" 
authority. ° 

(0 As to testing for impurities other thnn sulphurettedhydiogon, see London 
Gas Act, 1905(5 Edw. 7, c. olv.), s 5, and p. 393, post; and compare p, 889, ante. 
Since that Act came into operation, there is no compulsory daily testing for 
such other impurities. 

,(") Gaslight and Coke auj other Gas Companies Acts Amendment Act, 1880 
(43 & 4 * Viet. e. clxxxi.), 13 . 
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gas referees, on such days (exclusive of Sundays) as the controlling Sect. 5 . 
authority direct, and in the manner for the time being prescribed Pressure, 
by the gas referees, testings of the gas supplied by the com- Illuminating 
pany for the purpose of ascertaining the calorific power, the purity Power, and 
as regards sulphur other than sulphuretted hydrogen, and the illu- Purity, 
minating power as ascertained by means of a Hat flame burner for 
the time being prescribed by the referees (n). Each gas examiner 
must forthwith deliver to the controlling authority, to the gas 
referees, to the chief gas examiner, and to the company a report* of 
the result of each testing so conducted by him, but the company 
is not liable to forfeitures in respect of any such testings {]>). 

Sub-Sept. • l.—l'enaUus. 

787. The company is liable to forfeit for defective illuminating Defective 
power in respect of gas supplied on any day at any testing place for power, 
the first half of a candle of defective power 40s., and for the first 

and every subsequent candle of defective power a sum not less than 
.£25 and not exceeding <£100, having regard to tho relative quanti¬ 
ties of gas manufactured by the lespeotive companies (c); and for 
defective purity in respect of gas supplied by the company on any Impurities, 
day at any testing place a sum not exceeding £50 for each occasion 
on which it is so in default (d). But if tlie controlling authority 
of any testing place have recovered one forfeiture in respect of 
illuminating power, or in respect of purity respectively, in the gas 
supplied by tho company at one testing place on any day, they are 
not entitled to any further forfeiture in respect of defective illumi¬ 
nating power or excess of impurity, as tho case may he, in the 
gas supplied by tho company at any other testing place of such 
controlling authority on the same day (<•). For defective pressure Dative 
at any time during twenty-four hours from midnight to midnight tlie P rcSHUI( ‘ 
company is liable to forfeit a sum.not exceeding £10, but if the 
controlling authority havo recovered one forfeiture in respect of 
insufficiency in the gas supplied by tho company dining any period 
of twenty-four hours, they are not entitled to any further forfeiture 
in respect of insufficiency of pressure in respect of the gas supplied 
by the company during the same period (j ). 

788. No forfeiture is to be incurred in any case with respect to Unavoidable 
which it is certified by the chief gas examiner that the defect of causc - 
illuminating power, excess of impurity, or insufficiency of pressure 

was occasioned by an unavoidable cause or accident (y). 


(a) London Gas Act, 1905 (5 Edw. 7, c. civ), 8. 5(1), (5). Tlio company 
must give the gas examiner access to nnv testing place, and afford him all 
facilities for the proper execution of lus dull* s under this section (t bid., s. 5 (4) 
As to such prescription, see p. 389, ante. 

(1) London Gas Act, 1905 (5 Edw. 7. c. civ.), b. 5 (2), (3). As to forfeitures, 
see p. 394, post. , 

(c) Gaslight and Coke and other Gas Companies Acts Amendment Act, 1880 
(43 & 44 Viet. c. clxxxi.), s. 14. 

(d) Ibid., s. 15. The company are not liable to any forfeiture fur impurities 
other than sulphuretted hydrogen (London Gas Act, 1905 (5 Edw. 7, r. civ.), 
68. O. 7). 

(e) Gaslight and Coke and other Gas Companies Act Amendment Act-, I860 
(43 & 44 Vxct. c. clxxxi.), as. 14,16. 

(/) Ibid., b. 16. 

(jr) Ibid., s. 17. 
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789. These forfeitures are recoverable on summary conviction 
before a magistrate, or in the City before a justice of the peace, and 
every order or conviction in respect of any such penalty is subject 
to the like appeal and upon the same terms as is provided in the 
Metropolitan Police Courts Act, 1831) (h), in respect of any order or 
conviction of any magistrate ( i ). Put if the chief gas examiner, 
in giving his decision upon any appeal made to him by the company 
against the report of a gas examiner, certifies that the default of the 
company is not substantial, or is not duo to tho careless conduct of 
the company or its servants, then proceedings must not be taken 
before a petty sessional court for the determination of the amount 
of the forfeiture to be paid by the company in respect of such 
default. In that case, however, tho chief gas examiner, if requested 
to do so by the controlling authority, at the time of hearing such 
appeal or giving hiB decision theieon, or at any time within six 
months after the dato of his decision, may, after hearing tho council 
and the company, determine the amount of tho forfeiture to he paid 
by tho company in respect of such default, hut in so determining it 
he must act subject to the provisions already stated in respect of 
forfeiture for defective illuminating power (A). The amount so fixed 
may be recovered summarily as a civil debt (l). 

790. Proceedings for forfeitures may he commenced at any time 
within six months after the dato of the report of tho gas examiner 
or after the date of the report of the chief gas examiner on appeal, 
or in tho event of the company appealing and withdrawing tho 
appeal, within six months from the date of the receipt of the notice of 
such withdrawal (m). The report of a gas examiner (in cases where 
there is no report of tho chief gas examinor) showing a case of 
defective illuminating power, excessive impurity in or insufficient 
pressure of tho gas supplied by the company, or, in cases where there 
is a report of the chief gas examiner show ing such a case as aforesaid, 
such last-mentioned report, is conclusive evidence of tho liability 
of the company to a. forfeiture in respect thereof (a). 


(7,) 2 A*3 Yxl c 71 

(?) Gariighl and Coke and other Gus Coinpnni< Acts Amendment A el, IS, SO (43 
& ‘11 Viet c. clxwi.), s 20, apphiug tlie jirmwmis of the Metropolis has Act, 
1800 (20 A 24Ymt a. 12,1), ("■) JO, 17,18, which also piovido foi tho application mid 
appropriation ot llie'O tiin'- They me payable to tho JLleooiver id the Metro¬ 
politan Toll* e 1 hid net o-ee p. 871, ah*.* \ oi in the ( ity of London me applied in aid 
of the expenses of tho City police. A'' to ordcis of magistmlcs, generally, see 
title Magistrates. 

( l <) London (.las Act, 1001 (5 Edw. 7, c. cl\.), s. 12. As to forfeiture for 
detective illuminating power, see Gaslight and Coke and other Gas Companies 
Acts Amendment Act, 1SS0 (48 & 41 Yict c. olxxxi.), s. 11, and p. 393, ante. 

(!) London Gas Act, 1901 (o Edw. 7, c. civ.), s. 12. It is also to be appropriated 
in the same manner as if tho amount of such forfeiture bad boon fixed by a petty 
sessional court ,{>hid.), Eoifeit uve save to bo paid out of the divisible profits of tlie 
company, and by way of reduction of dividend (Gaslight and Coke and other Gas 
Companies Acts Amendment Act, 1880 (43 & 41 Yict. e. clxxxi.l, s. 19). 

(«i) London Gas Act, 1001 (1 Edw. 7, c. civ.), s- 10. Any notice required to 
be given may be sorved by post {ibid., s, 13). 

[n) J bid., s. 14. _ Any report or certificate of tlie chief gas examiner purport¬ 
ing to have been signed by him is for all purposes and to all intents to b&pmmt 
facie evidence of the duo making and signing thereof without proof of such 
^T&bu'' {ibid., s. 17). As to proof of documents, generally, see title Eyh>ehob, 
Vol. XIII., pp. 610 et 
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GAS EXAMINERS. 

See Ctas. 


GAS REFEREES. 

Sic (Jah. 


GAVELKIND. 

Sr<• Descent and Distribution ; Real Property and CiiAirEr.f 

Real. 


GAZETTE (LONDON). 

See Evidence, 


GENERAL AVERAGE. 


Sec Shipping a^d Navigation. 
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GENERAL COUNCIL OF THE BAR. 

Sec Bamiibteub. 


GENERAL DISTRICT RATE. 

See E vtes and Eating. 


GENERAL WORDS. 

Sec Real Property and Chattels Real ; Bale ox Land. 


GIBRALTAR. 

Sec Dependencies and Colonies, 
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For Ademption of Legacies 
Advancement 


Han la upts. Gifts by 
Bills of Sale- 
Bribery - 

Burial Grounds, f li lts J«r 
Chanties - - - 

Cheques - 


M,f title Eultiy; Will=<. 

,, Descent and Distribution , Infant? 
and Children ; Trusts and Thus 
tees; Wills. 

,, Banictuhtoy and Insolvent r. 

,, Bills of Sale. 

Criminal Law and Procedure. 

,, Burial and Cremation. 

,, Charities 

,, Bills of Exchange, Promissory 
Notes, and Negotjawe Inst HU 
MENTS, 





Gifts. 


m 


Im ('.'lost's in Action - 
Church Sites 
('mil nut - 
Conveyances - 

Corrupt 1'ruitius ut 
Sled ions - 
Jhuth Tin tv s 
Rouble Portions 

Power, Lcyadcr in I ten 

of - - - - 

Estate Duty - 
Fannin A into i/uncnts - 
Ftojjment - 


Fraud - 

Fraudulent Gifts - 

Fraudulent I’n/iiuae - 
Improvident S< til■ mc-ds- 

J eyai tes - 

Lcjut y Dufy 
Mortmain - 
Ftyoiiuble innents - 


Fai aphernaha 

Presentations 
Revocable Deeds 


Satisfaction - - - 

Settlements - 
Subset ipiiun for Pi r. t. - 
Undue Influence - 


Vohuitaiy Conicyuhi cs - 


See title Choses in Action. 

,, Ecclesiastical Law. 

, Contract. 

,, Copyholds ; Leal Property and 
Chattels Heal; Sale on Land. 

Elections. 

,, Estate and Other Death Duties. 

,, Descent and Distribution; Equity; 
Wills. 

,, Plal Property and Chattels Heal. 

,, Estate and Other Death Duties. 

„ Family Arrangements. 

,, Copyholds ; Peal Property and 

Chattels Beai,. 

,, Misrepresentation and Fraud. 

,, Frauduient and Voidable Convey¬ 

ances. 

,, IlANKlH'l ICY AND INSOLVENCY. 

,, Equity; Fraudulent and Void able 

Con a ey antes ; Settlements. 

,, Executors and Administrators ; 

Wills. 

,, Estate and Oiher Death Duties 

,, Chari ties ; Ecclesiastical L aw, 

,, Pills of Exchange, Promissory 

Notes, and Negohable Instru¬ 
ments. 

„ Executors and Administrators ; 

Husband and Wipe. 

,, Ecclesiastical Law. 

,, Deeds and Other Instruments j 

Fraudulent and Voidable Con¬ 
veyances. 

,, Equity; Wills. 

., Settlements. 

„ Gaming and Wagering. 

,, Equity ; Fraudulent and Voidable 

Conveyances ; Intants and 
Children ; Misrepresentation and 
Fraud. 

„ Fraudulent and Voidable Convey¬ 

ances. 


Part S.— Kinds of Gifts and Definitions. 

KinG? A 791. Gifia mav be divided into three classes—namely, (1) gifts 
inter vivos, (2) gifts mortis causa, and (3) gifts by will. The 
nature and effect of tostamentaiy dispositions do not fall within the 
scope of this title (a). 


(a) iSee title AY ills. 



Part I.—Kinds of Gifts and Definitions. 


999 


A gift inter vivos may bo defined shortly as the transfer of any 
property from one person to another gratuitously (Ji). It is an act 
whereby anything is voluntarily transferred from* the true possessor 
to another person, with the full intention that the filing shall not 
return to the donor, and with the full intention on the part of the 
receiver to retain the thing entirely as his own without restoring 
it to the giver (c). 

A post-nuptial settlement is a form of gift, unless made in 
pursuance of a binding ante-nuptial agreement. 

A gift mortis causa is one made in contemplation of the death of 
the donor, and to take effect only in that event; to bo recoverable 
by the donor if that event does not occur, and to be void if the 
donee dies before it occurs hi). Such gift has in effect the nature 
of a legacy, and is only a gift on survivorship (e). 


Part II.—Competency to Give. 

Sect. 1. —Donors sui juris. 

792. Primd facie everyono who is sui juris can dispose hy way 
of gift of any property, or of any estate or interest therein, to 
which he is absolutely entitled. It is on legal and equitable 
principles clear that a person sui juris acting freely, fairly, and 
with sufficient knowledge, ought to have and has the power to 
make, in a binding and effectual manner, a voluntary gift of any 
part of his property, whether capable or incapable of manual 
delivery, whether in possession or reversion, and howsoever 
circumstanced (/). 

793. Husband and wife can make gifts to each other of free¬ 
holds and clioses in action (y); and, since a married woman is 


(?>) “Gifts then or grants, which aro the olghth method of 'ran'-forring 
personal property, are thus to ho distinguished from each other, that gifts are 
always giutuitous, grants are upon sumo consideration or equivalent” (‘2 1U. 
C’oin. 410). As to what is consideration, see title CuM'JOicr, \ ol. YU., pp. 680 
«t srq. 

(c) Britton {temp, lidwaid I.), Translation Ly Nichols, Vol. I, p. 220. Gift 
is a more general term than feoll'ment, for gift in npplieablo to all things 
movable and inunouihlo, and feoffment oidv to land (//<;,/, p 221). 

{(/) Tate. v. IhUicrl (17901, 2 Yes. Ill, 110, wheio tho hist two definitions 
given by Swinburne, Treatise of Wills, p. 22, were held to ho ineoiieet, and 
Lord Loughborough, 0., adopted the definition of J ustmiun, Institutes, Lib. ii., 
tit. vii. : “Mortis caus;\ donatio cst, quie proptor moitis tit suspicionem : cum 
quis ita donat ut, si quid humanitus ei configisset, baberet is qui accepit; wn 
autem supervixissot is qui donavit, rcciperet, vel si eum donations pcemtiussot, 
nut prior decessorit is cui donatum sit”; and sco Hedges v. Hedges (1708), 
Prec. Oh. 269. 

(e) Tate v. Hilbert, supra, at p. 120. 

(/) Kekewich v. Manning (1851), 1 De G. M. & G. 176, 0. A., }■'>' JvNIGHT 
Bruce, L.J., at pp. 187, 188. 

{g) Convoyanoing and Law of Property Act, 1881 (44 & 45 Viet- c. 41), s. 50. 
A conveyance by husband to wife was i'oimorly void in law {Moyss v. Hylet 


Part I. 

Kinds of 
Gilts and 
Definitions. 

Gifts inter 
vivos. 


Post-nuptial 

settlement. 

Gifts mortu 
causi. 


General 

competency, 


Husband and 
wife. 



400 


Gifts. 


Shot. 1, 

Donors 
sui juris. 


Wife to 
husband. 


Presumption 
of gift of 
wife’s income 
to husband. 


Aliens. 


now capable of acquiring, holding, and disposing of any real or 
personal property as if she were a feme sole (h), it is submitted that 
leaseholds and chattels may now bo assigned by way of gift by 
husband or wife to each oilier (t). But the question whether the 
legal unity of person of the husband and wife has been severed to 
this extent by the Married Women’s Property Act, 1882, is not yet 
judicially settled (k) ; and it is still desirable to effect gifts of this 
nature from a husband to bis wifo by means of a declaration of 
trust (l). 

Where a wife is not protected by a restraint upon anticipation 
she can give her soparate property (including property settled to 
her separate use) to her husband, as if she were a feme sole (in). 

A wife may malm a j_>ift of lior separate income to her husband, 
and the gift may be inferred from the circumstances of the case or 
the conduct of tho spouses. The receipt by her husband of such 
incomo with her acquiescence, when they are living together, is a 
strong presumption of gift (h). There iB no presumption, how¬ 
ever, of a gift of the wifo’s capital. Prim a facie a husband who 
takes his wife’s separate property is a trustee of it for her (o), and 
the burden of proving a gift lies upon him (p). 

It seems that if a wifo gives away the goods of her husband, 
this is a good gift until ho disagrees, and if he agrees it is made 
indefeasible (q). 

An alien can dispose of real and personal property of every 


(1700), 2 Vera. 3S5); but in equity it was sometimes supported os n declaration 
of trust {Baddeln/ v. Hai/delei/ (],Hi8), 9 Oh. Jh 118; J>\>x v /laichs, Hawks v. Eo> 
(1879), 18 Oh. I). 822; but see I’nrt v. 1‘rice 1,18.71), H Beav. ,798: lie Breton'* 
Estate, Bielon v. Wonlhrn (1881), 17 Oh Th 116). 

(h) Married Women’s Property Act, 1882 (1,7 & 1(1 Viet. e. 7.7), s. 1. 

(i) See and consider Be Manh, il lander v. limn* (1888), 2d Oh. 1). 222 229 
280 (reversed on appeal (1*81), 27 < h. 1). 160, O. A , on -rounds not nfiVcting 
the proposition for which it is cited) ; Be Mailloiouyh {I)uhe), Dans v. White- 
lead, [189-1] 2 Oh. 133; Ramsay v. Maryrett, [1891] 2 Q. II. 18, 0. A., and 
Lister v. Hutson , [1908] 1 K. T>. 171, 0 A., whore power of husband to make 
a payment to his wile was not questioned ; and see title Husband and 
Wife. 

(*) ae<? Ltvticr v. Butler (1885), 11 Q. B. lb 831, 835, 836 ; afliimed (1885), 16 
(]. B. D. 374, C. A.; Be Jupp, Jupp v. Buckwell (1888), 39 Ch. D. 118, 153, 
where opinions contrary to tho opinion of Ohitty, J., in Be March, Mania- v. 
Harris, supra , wore expressed. 

(0 “ Nothing less would do than a clear irrevocable gift either to some 
person as a trustee, or by some clear and distinct act of his, by which lie 
divested himself of his property and engaged to hold it as a trustee for the 
separate use of his wife ” (ADLean v. I.ony lands (1799), 5 Ves. 71, per Auden, M.K 
afterwards Lord Alvanley, at p. 79). 

(m) Butler \. Butler (1885), 16 Q. B. Lb 374, 378, 0. A. 

I! f leou f ( im )> 1 & G. 599; Edward v. Chcyne (No. 2) 

(1888), l,i App. Cas. 38,»; Be Flnmank, Wood v. Cock (1889), 40 Ch. 1) 461 ■ 
Be Dixon Heynes v. Duron, [1900] 2 Ch. 561, C. A.; Rowley v. Unwin (1855)', 
2 K & J. 138 I arnev. Little (1858), 26 Beav. 1. The presumption can of 
course be rebutted by evidence showing that the wife did not make any Buch 
gift (see Parker ■ v. B/oole (1801), 9 Yes. 583 ; Dixon v. Dixon (1878), 9 Ch. D. 
587) ; and see title Husband and Wife 

(o) Waseell v. Leqgatt [1896] 1 Ch. 554, per Bowen, J., at p.656; Rich y. 
Cockell, Rtch v. Hull (1801), 9 Ves. 369. 

ip) Be Flamank, Wood v. Cock, supra. 

Cv) Rhep. Touch. (Ed. Preston), p, 243 



Part II.—CompeIEncv to Givfi. 

description in the same manner as natural-born British subjects 
cun (r). 

704. A limited company frequently takes power by its memo¬ 
randum of association to beneiit gratuitously tlio employees of L,mited . 
the company (a) and their relatives, and to subscribe to charit- com P auie8, 
able objects ; and, without express power, a company, incorporated 
by special Act of Parliament or under the Companies Acts (b), can 
give gratuities when to do so tends to tlio prosperity of the 
company’s business. These gratuities may take the form of 
presents to the employees (c), or pensions for the benefit of the 
family of a deceased servant of the company (</), or, in the case of 
an insurance company, of payment for a loss not directly covered 
by the policy (e). Tins power does not extend in all circumstances 
to a company in liquidation, as the gratuities cannot in such 
case tend to the prosperity of the company’s business (/). But 
if the creditors arc all paid and every member of the company is 
aid jin is and agrees to the gratuity, it can be given; for in that 
case it is not the gift of the company, but of all the members of 
it. But a company, without express power, cannot subscribe to 
objects, however useful, unless they tend to benefit the company ((f), 
and cannot forego moneys owing to it, where this would prejudice 
others to whom it has to account (Ji). 

In an agreement for the amalgamation of two companies, it may 
be agreed that part of the purchase-money be paid to tlie directors 
of the selling company by way of compensation for loss of tlieir 
offices ( i). 

Directors who have, without consideration, foregone their salaries Arrears of 
when the funds of (bo company were insufficient for its needs, can duvciois 

_ *___sal ui irs. 

(r) Naturalization Act, 1870 (33 & 31 Yict c. H), s. 2. Poo title Aliens, 

Vol. I., p. 309. » ' 

(a) See Cyclists' Touring Club v. Ilopktnson, [1910] 1 Ch 179, whore tlio 
grant of a pension to a former secretary was uplu Jd. 

(&) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. GO), consolidating 
previous legislation. 

(c) JIampson v. Price's Patent Candle Co (1876), 43 L J. (cn ) 437 ;»a power 
to grant pensions to persons in the employment of the company does not 
authorise pensions to directors (A hrmandy v. Ind, (hope if- Co., Ltd., [190.S] 1 
Oh- 84). 

(d) Henderson v. Bank of Australasia (18S8), 40 Ch. D. 170. 

(e) Taunton v. Royal Insurance Co. (1864), 2 Hem. & M. 133. 

(/) Hutton v. T Test Cork Pail Co. (1833), 23 Ch. D. 031, C. A.; Stroud v. 

Royal Aquarium and Summer and Winter Garden Society, Ltd., [1903] W. N. 

146; Tf’arrcn v. Lambeth Waterworks (1903), 21 T. L. R. 685, where gratuities 
to employees out of compensation money paid by the Metropolitan Water hoard 
were held ultra vires. 

(y) Tomlanson v. Soiith-Eustern Rail. Co. (1887), 35 Ch. D. 673, where the 
company proposed to subscribe to the Imperial Institute; and see Paste* n 
Counties Rail. Co. v. Ilawkcs (1855), 5 H. L. Cas. 331, at p. 348, where Lord 
Oran WORTH, L.C., Rays “ it must, therefore, he now considered as a well-settled 
doctrine that a company, incorporated by Aot of Pailiament for a special pur¬ 
pose, cannot devote any part of its funds to objects unauthorised by the terms 
of its incorporation, however desirable such an application may appear to be ” ; 
and see Small v. Smith (1884), 10 App. Cas. 119. 

(A) Southampton Dock Co. v. Southampton Harbour and Pitr B«aid (1872), 

L. R. 14 Eq. 695; see title Companies, Yol. Y., pp. 283 et seq. 

(*) Kaye y. Croydon Tramways Co., [1898] 1 Ch, 368, C. A. 
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Sect. 1. 

Donors 
Boi juris. 

Corporation# 
created by 
chaiter. 

Non-com* 

mercial 

statutory 

bodies. 


Infants, 


Gifts. 

subsequently be paid their arrears though the payment is lor past 
services, and therefore in strictness for no consideration (k). 

795. At common law a corporation created by royal charter has 
prima facie power to deal with its property in the same manner as an 
ordinary person, but a statutory corporation is the creature of, and 
derives its powers from, the statuto creating it ( l). 

Non-commercial statutory bodies, where their funds are in affect 
trust funds, cannot make presents out of them. For example, the 
trustees of a parish cannot give a gratuity to their clerk (in ); a 
borough council cannot pay out of the rates for a chain and 
badge for the mayor (ti) ; nor, if they are lords of a manor, can they 
charge the rates with the usual dinners and refreshments for 
the juries of the manor (n); a municipal corporation cannot 
endow the ministers of certain churches and chapels with fixed 
stipends (p); a vestry incorporated under the Metropolis Manage¬ 
ment Act, 18f)P iq), cannot out of the rates or parish funds defray 
the expenses of the celebration of the opening of a new vestry hall 
nor of a dinner and ball in connection with it (?•) ; a municipal 
corporation cannot apply part of the rates in celebrating a royal 
wedding by providing medals and teas for school children (s), 
though a bond fide addition to the mayor's salary in anticipation 
of an increased expenditure would be justified (#), nor can they 
subsidise a college in the town (s'). 


Hect. 2 .—Donors not .mi juris. 

796. Gifts, whether of realty or personalty, mado by infants are 
voidable by them (a). Thus, a deed executed hv an infant which 
takes effect by delivery is voidable by him but not void (b). And 
if an infant gives goods, or money, the gift is voidable by him and 
may be recovered (<•). For it is one of the essentials of a valid gift 
that there should be the complete assent of the donor to the 
transfer of the property given, and an infant is incapable of giving 
guch assent (d). 

m - ------- 1 1 1 — ~ —■ — ■ — — ■ 

(le) Lambert v. Northern Railway of Buev os Ayres Co. (1809), 18 W. It, 180, 

(?) Sutton's Hospital Case (1012), 10 Co. Hop. 28 a; IP* nhek (Baroness) v. River 
J)ee Co (1883), 30 Cli. 1>. 075, n., U A., per Bowen, L J. An instance of the 
power of corpoiations, created l>y charter, to make gifts, is to bo found in the 
dinners and present? given bj tlio Uty companies , and see title Corporations, 
Vol. VIII., pp. 356 vt sea. 

(m) Fx parte Melhsh (1863), 8 L. T. 47. 

(«) A.-G. v, Bat/cy Corporation (1872), 20 L. T. 392. 

(o) II. v. Dide/otd Corporation (1883), 47 J. P. 756. 

(l‘) A.-G. v A spinal/ (1837), 2 My. tt (Jr. 6J3. 

(ij) 18 & 19 Viet. c. 320. 

(>) A A}, v. Bermondsey Vestry (1883), 23 Ch. D. 60, C. A. 

(s) A.-G. v. Card if Corporation, [1894] 2 Oh. 337. 

(a) Bac. Abr. tit. Infancy and Age, I. (3), 7th ed., p. 367 ; Perkins, Laws of 
England, s. 12 (Iiinflation, 1642, p. 6); Shep. Touch , ch. 12, 7th e<l. (1820), 
p. 230 ; 1 Bl. Corn. 465; Oo. Litt. 171 b; and see, generally, title Infants and 
Children. 

(b) Zouch d.. Abbot ami Guild v. Tarsont (1765), 3 Burr. 1794: Allen v. Allen 
(1842), 2 Dr. & War. 307. 

(c) Manly v. Scott (1003), 1 Mod. Bep. 124, 187, Ex. Ch. 

(d) 3 he dictum of Lord Mansfield, C.J., in Buckinghamshire (Earl) v. Drury 
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797. Gifts by idiots and lunatics so found, whether of realty or 
personalty, are absolutely void (e ); and, even though made during 
a lucid interval, a gift inter vivos by a lunatic so found before a 
supersedeas of the inquisition has been obtained is void(/), though 
a gift by will in similar circumstances would be valid (y). 

The judge in lunacy lias, however, jurisdiction to make gifts out 
of the personal estate of a lunatic, and this jurisdiction has been 
exorcised not ouly by gifts to charitable institutions which the 
lunatic when sane had supported, but also by completing a gift 
made in discharge of wliat the donor, when sane, had regarded as 
a moral obligation (/<). 

Though a person horn dumb, or oven deaf and dumb, if he has 
understanding, can by delivery and making signs etc. make a good 
gift, ono born deaf, dumb, and blind cannot do so(/). 

A gift by a person in such a state of intoxication as to bo non 
compos mentis is void (/.). * 

798. Au undischarged bankrupt cannot make a gift of any 
property which is vested in the trustee in his bankruptcy (l), 

799. A convict is incapable, while subject to the Forfeiture Act, 
1870 ( m ), of alienating or charging any property. But on his 
ceasing to be subject to the Act, the possession, administration, 
and management of the property revests in him (/<)• He can 
dispose of property acquired by him while lawfully at large under 
a licence (<>). 

800. Trustees and poi sons in a fiduciary position cannot, unless 
they are authorised to do so, make presents out of the property 


(1701), 2 Eden, GO, 72, ILL, th.it. “if au infant pays money with his own 
hand without a valuable consideration, hi cannot got it back ” (assuming it 
to be conoctly repoited, which has been questioned, see Simpson, Law of 
Infants, 3id ed., p. 61), lias not been followed. In Taylor v. Johnston (18S2), 
10 C'h. D. GOG, Bacon, V.-O., appears to have hold that a gift by an infant of 
chattels or personal property in his possession, unless rnado under duress or 
undue miluence, could not be avoided by him, but it is submitted lhat this 
decision, being contrary to the law established by tho ahovo authorities, cannot 
be supported. See, generally, title Infants and Children. 

(>•) line. Abr. tit. Idiots and Lunatics, E ; lluverfay's Case (1600), 4 Co. Hep. 
123 b, 12G b ; Elliot v. luce (1857), 7 Do GL M, & CL 475. 

(/) Jin Walker {a fanatic so Found), [1905] l Ch. 1G0, 0. A. 

(t/) Ibid., at p. 172, where tlio reason for tho distinction between a gift 
inhr i true and by will by a lunatic is explained. 

(A) Hr WIntake) (<i Person of Unsound Mind) (188*,)), 42 Ch, D. 119, 0. A.; and 
boo title Lunatics and Persons of Unsound Mind. 

(f) Shop. Touch, (cd. Preston) p. 233. 

(/.-) Cory v. Cory (1747), 1 Vos. 8nn 19 ; Cool e v. Clay worth (1811), 18 Yes. 
12,16; Butter v. Main lull (1819), l Jtli. 137, II. L.; Xayle v. Baylor (1842), 
3 Dr. & War. GO ; and compare title Contract, Yol. Y1L, p, 342. 

(/) Bankruptcy Act, 1883 (4G & 47 Yict. c. 52), e. 44 ; see title Bankruptcy 
and Insolvency , Yol. IJ., pp. 143 et sea. 

( m ) 33 & 34 Yict. o. 23, s. 8. As to when a convict ceases to bo subject to 
the operation of the Act, soo i bid., s. 7; and seo, generally, title Criminal 
Law and Procedure, Yol. IX., pp. 429 <t sen. 

( n) Forfeiture Act, 1870 (33 4 34 Yict. c 23), s. 18. 

(e) Ibid., s. 30. 
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which they merely hold for others. If they deem it desirable to 
make voluntary payments, such as subscriptions to local charities, 
they should apply to the court for directions (p). 

Tenants for life and persons having the powers of a tenant for life 
can, in connection with a sale or grant for building purposes, or with 
a building lease for the general benefit of the residents on the settled 
land or any part thereof, cause any parts of such land to be appro¬ 
priated and laid out for streets, roads,paths, squares, gardens, or other 
open spaces for the gratuitous uso of the public or individuals (g). 


Part III.—Competency to Receive. 

Sect. 1--Th General. 

9 

801. As theie cannot be a gift without a giving and taking, 
these being the two reciprocal acts which constitute a gift(r), so it 
is necessary that the donee should be competent to receive what is 
intended to be given. In genoral all persons, whether sui juris or not, 
are competent to receive gifts ; but there are certain exceptions (s). 

Illegitimate children in existence or en centi e. sa mere can take, pro¬ 
vided that they are sufficiently designated. Hut future illegitimate 
children cannot have property given to or sot tied on tbeiu(/). 

Sect. 2 .—The Public. 

802. Gifts may be made and received for the benefit of the 
public. A familiar instance is a gift for the purposes of a highway 
or footway, which is termed a dedication. As a rule this form of 
gift is evidenced by the owner permitting the public to have the 
freo use of the way for a number of years without impediment {id. 
But, although if dedicatiou is possible it will bo assumed, yet it is 
open to the owner of tho soil to show that owing to the condition 
of the title dedication w r as not possible: and this rebuts the pre¬ 
sumption which results from continued user by the public {a). And 
although dedication is usually proved by user, it is not user but 
dedication which constitutes the highway (b). The dedication must 

{]>) But in JIow v. FI 'into tun (Earl) (1902), 51 AY It 202, tho couiL allowed a 
trustee in Ins uc< ouut the amount of a -voluntary school rale, on tho ground 
that if no ono paid tho voluntary rate a boaid school would be established, and 
shat would cause a heavier rate to be levied compulsorily. As to duties of 
tmbtees, generally, see title Trusts and Trustees. 

( 7 ) Settled Land Act, 1882 (15 & 46 Yict. c. 88 \ s. 16 ; compare Settled Estates 
Act, ls"7 (40 & 41 Yict. c. 18), ss. 20—22; and see title Settlements. As to 
opm spaces, see title Open Spaces and Recreation Grounds. 

(r) Co< hrane v. Moore (1800), 25 Q. 13. D. 57, 76, C. A. 

( 5 ) See pp. 405 et sey., post. 

(t) Go. Litt. 6b; Hdl y. GW;*(187,3), L. It. 6 H. L. 265; Crook v. IhU 
(1876), 3 Oh. D. 778 ; Fhbcrn v. Fouler. [1909] 1 Cli. 578, 0. A., overruling He 
tihaw, Robinson v. Fhaw, [1894] 2 (Jli. 578. See titles INFANTS AND CniEDREN ; 
Settlements; Wiles. 

(a) Rugby Charily ( Trustees) v. Merry weather (1790), 11 East, 375, n.; Green¬ 
wich Board of Works v. Mandalay (1870), L, R. 5 Q. 13. 397. 

(«) Farquhar v. Newbury Bund Council, [1909] 1 Ch. 12, 0. A. 

V') v. Ether Linoleum Co,, Lid., [1901] 2 Oh. 647. 
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he in perpetuity: there is no such thing known to the law as 
dedication of a way for a term (r). 

Sect. 3. — Infants, Trustees, and Others. 

803. Infants are capable of receiving property, whether under a 
will, by grant, or otherwise: but they may avoid the gift on 
attaining majority (d). An infant cannot give a valid receipt for 
money paid to him in pursuance of an instrument, unless thereby 
oxpressly authorised to do so (e). 

A deed will pass an interest to an infant even when coupled with 
a liability if it is for his benefit to accept it (/). Thus, a transfer 
to an infant of shares in joint stock companies, which are not fully 
paid up, is voidable, not void, so that he can affirm the transfer on 
coming of age (g); but if in the interval events occur which make it 
clearly for his benofit to repudiate it, it will be treated as a 
nullity (Ji). 

804. Under the Married Women’s Property Act, 1882 (i), a 
married woman is capable of acquiring and holding any real or 
personal property as her separate property as if she were a feme 

805. A trustee cannot receive a substantial gift from his cestui 
i/ue trust out of the trust property (/,). 

An officer or servant of a friendly or industrial and provident 
society or of a trade union cannot be the nominee of a member 
under the provisions of the Acts authorising nominations, unless he 
or she is the husband, wife, father, mother, child, brother, sister, 
nephew or niece of the nominator (l). 

806. The representatives of a person dead at the date of the 
execution of a deed cannot take under it (m). 


(c) Corsellis v. Lawton County Council, [1907] 1 Ch 704, 713, following 
Haired V. HairJcins (1860), 8 0. B. (n. s.) 818, per Byres, J., at p. 858; se§ title 
Highways, Streets, and Bridges. 
id) JJac. A hr. tit. Infancy and Ago, and soo title Infants and Children 
( c) lie Deneker , Liters v. Banchercan , [1895] \V. N. 28 , and see lie Car dross's 
Settlement (1878), 7 Cli. 1>. 728. 

(/) Lumsden’s Case (1868), 4 Cli. App. 31. 

if Ibid., explaining Ih Joint StoJc Discount Co, Mann's Vase (1867), 
3 Hi. App. 459, n. 

(A) He St. George's Steam Leuht Co , Litihjkld's Case (1850), 3 De G. & Sin. 
Ill ; Be Electric Telegraph Co. of Ire 1 and, End's Case (1857), 21 Beav. 318 ; 
i < urhs’s Case (1868), L. It. G E<p 455 ; Capper's Case (1868), 3 Oh. App. 458 ; 
Lnmsdcn's Case, supra ; Symons’ Case (18,0), 5 Cli. App. 298. 
it) 45 & 46 Viet. c. 75, s. 1 (1); see title Husband and Wife. 

(/;) Vauyhton v. Noble (1861), 30 Beav. 34, 39 ; and soe titles FRAUDULENT 
and Voidable Conveyances, p. 109, ante; Trusts and Trustees. 

(?) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 56(3); Industrial 
and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 25 (1); Trade Union 
Act, Amendment Act, 1876 (39 & 40 Viet. c. 22), s. 10; and see, generally, titles 
Kriendly Societies, p. 153, ante; Industrial, Provident and similar 
Societies ; Trade and Trade Unions. 

(m) lie Tilt, Lampet v. Kennedy (1896), 74 L. T. 163, following dictum of 
Hall, V.-Cm in Be Corbishley’s Trusts (1880), 14 Oh. D. 846. 
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Sect. 4.— Charities, Corporations, Public Bodies etc. 

807. Money, goods, and other personal property (except chattels 
real) may be given to and validly received by charities: but, with 
certain exceptions, land, as defined by statute Oi), cannot be 
acquired for charitable purposes by gift inter vivos, except in 
aceordanco with the provisions of the Mortmain and Charitable 
Uses Act, 1888 (o), which apply to assurances of land by deed, in 
spite of the Mortmain and Charitable Uses Act, 1801 There 
are, however, various exemptions from the provisions of the 
Act (q) ; and certain charitable and public institutions and bodies 
are exempted bj r special Act* or charter or by some public 
Act (/•). 

A gift of land cannot be made to a corporation, as opposed to a 
joint stock company, without a charter or licaico fiom the Crown, 
or under tho authority of an Act of Parliament; and if it should 
be so given, it will lie forfeited to the Crown, or if held of a mesne 
lord under the Crown, then to the mesne lord («). Many corpora¬ 
tions, however, have authority from the Crown to hold land not 
exceeding a certain limit (0- When that limit is reached, a further 
licence lias to be obtained, if tbo corporation desires to hold any 
more land. 

A county council («), or a metropolitan borough council (b), can 
acquire lands, easements, rights, halls, buildings and offices, and 
there can be no doubt that the acquisition may bo by way of gift. 
A parish council is expressly authorised to accept and hold any gifts 
of proporty, real or personal, for the benefit of the inhabitants of 
the parish or any part thereof (c ); a district council is expressly 
authorised to acquire by way of gift any estate in or rights over a 
common, regulated under a scheme, for the purposes of the 
scheme (d). 

The Governors of Queen'Anne’s Bounty can accept gifts for the 
augmentation of the maintenance of the ministers of tho Church of 
England (e). The Ecclesiastical Commissioners for England may 

(//)*See the definition of “laud” in tho Mortmain and Charitable Uses Act, 
1891 (54 & 55 Yict. c. 79), s. 3. 

(o) 51 & 52 Yict. c. 42. As to what are '■ chanties” see the definition, ibid., 
s. 13 (2;, which, however, is not exhaustive; and title Charities, Vol. IV., p. 106, 

( p) Re Hume, Forbes v. Hume [1895] 1 Ch. 422, 0. A. 

(q) Mortmain and Charitable Uses Act, 1888 (oi & 52 Yict. c. 42), s. 6. 

(r) As to these and as to this subject generally, see title Charities, Yol. IV., 
pp. 124 ei seq. 

(*) Mortmain and Charitable Uses Act, 1888 051 & 52 Yict. e. 42), s. 1 (1); 
and sec title Corporations, Yol. VIII., pp. 367 et seq. 

(t) F.f]., the City companies and the Foundling Hospital. Tn the latter 
case an Act of Parliament further defines the rights of the Hospital (stat. (17316 
13 Geo. 2, c. 29). 

(a) Local Government Act, .1888 (51 & 52 Viet., c. 41), s. 65; and see, 
generally, title Local Government. 

(b) London Government Act, 1899 (02 & 63 Yict. c. 14), s. 5 (2), and Sohed. IX, 
Part II. 

( c ) Local Government Act, 1891 (56 & 57 Viet. c. 73), s. 8 (h). 

Commons Act. 1899 (02 & 03 Viot. c. 30), s. 7; and see title Cohmoxs 
asd Eights or Common, Yol. IV., pp. 597 et seq. 

(« x 8tat. (1703) 2 & 3 Ann, o, 20, es. 4, 5, 
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likewise accept gifts for certain purposes {/). The minister and 
churchwardens of a parish can accept gifts for school sites (g). 

Gifts of land not exceeding one acre for the enlargement of 
churchyards or burial places in England or Wales may be made 
to the person or corporation in whom the churchyard or burial 
place is vested, and the donor may reservo the exclusive right in 
perpetuity of burial and of placing monuments and gravestones in 
a part of the land so added not exceeding one sixth of the whole (/<)• 


Part IV.—Gifts Inter Vivos. 

Sect. 1.— Gifts , tiubjerts of , 

SuH-Sect. l.—Ihal En!life 

• 

808. Land and any estate or interest therein and any heredita¬ 
ments, corporeal or incorporeal, may be the subject of gift. Gifts 
of land are usually termed voluntary conveyances. All voluntary 
conveyances of land or any interest therein, except conveyances in 
favour of a charity (t), wero formerly held void as against purchasers 
for value or mortgagees from the grantor (j ); hut this is no longer 
so, and no voluntary conveyance made bowl JUU and without 
fraudulent intent, and without reserving a power of revocation to the 
grantor at his pleasure, can now be defeated by any subsequent 
disposition by the grantor (I:). 

A deed of gift of land passes all the buildings on it, and the rights 
enjoyed with it (/), hut not the tithes nor tithe rentcliarges (m). If 
it is intended to present the tithe renteliarge to the owner of the 
land on which it is chargod, so that it may merge, this can he 
carried into effect by a deed or declaration to be confirmed by the 
Board of Agriculture and Fisheries («}*. 

809- A gift of a right of patronage of a benefice is not valid 
unless (1) it is properly registered, (2) it transfers the whole 

(f) New Parishes Act, 184.'} (6 & 7 Viet. c. 87', s. 22, as explained by Now 
Parishes Act, 1844 (7 & 8 Viet. c. 94), s. 7 ; District Church Tithes Act, 180.5 
(28 & 29 Viet. c. 42), s. 7 ; and sco title Ecclesiastical D v\v, Vol. XI., p. 778. 

(ij) School Sites Acta, 1841 (4 & 5 Viet. c. 88), a. 7, and 1844 (7 & 8 Viet. o. 
37), a. 4; and seo, generally, title Education, Vol. XII., pp. 118 ct seq. 

(/() Consecration of Chuichvurds Act, 1808 (31 & 32 Viet. c. 47); and see title 
Burial and Cremation. Vol. III., pp. 434, 485, 441 ct seq . 

(t) Ramsay v. Qthhnsf, [1802] A. 0. 412, P. 0. 

(j) Slat (1584-5) 27 Ehz. c. 4. The Act only refers to conveyances intended 
to be fraudulent and covmous, but all voluntary conveyances wero held by the 
court to be pnmd facie fraudulent; voluntary settlements of personal estate 
(except leaseholds to which no liability is attached) are not within the Act 
(Jones v. Crouch er (1822), 1 Sim. & St. 315); soo title Fraudulent and 
Voidable Conveyances, p. 96, ante. > 

(/c) Voluntary Conveyances Act, 1893 (56 & 57 Viet. c. 21). The Act applies 
to conveyances made either boforo or after it was passed, unless the laud lias 
previously been disposed of in favour of a purchaser for value; see title 
Fraudulent and Voidable Conveyances, p. 93, ante . 

(l) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 6; 
and see, generally, title Heal Property and Chattels Eeal 

(m) Chapman v. Gatcombe (1836), 2 Bing. (n. o.) 516. 

{») Tithe Acts, 1836 (6 & 7 Will. 4, c. 71), b. 71, 1838 (1 & 2 Viet. c. 64), 1839 
(2 & 3 Viet. c. 62), 8. 6, 1842 (6 & 6 Viet. c. 54), 8. 20, and 1846 (9 & 10 Yict. 
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interest of the donor, and (8) more than a year has elapsed since 
the laBt admission, but in a family settlement a life interest may 
be reserved to the sotllor (o). 

Any agreement for any exetoise of a right of patronage in favour of 
or on the nomination of another or for the retransfer of the right or 
for tho resignation of a benefice in favour of any person is invalid (p). 

810. In several cases in which real estate has been granted to 
persons for distinguished services performed and to support 
dignities then created, the legislature has attached conditions pre¬ 
venting or affecting the alienation of the fee simple ( q). In bucIi 
cases alienation of the rents and profits during the life of the 
holder of the dignity is not prohibited (r). But hereditaments 
the reversion to which is in the Crown, if given by tho Crown by 
way of reward for services, are inalienable («), though if given out 
nt effection they may be alienated as if given out of affection by a 
private person (£). 

Sub-Sect. 2—Chattels. 

811. All chattels may be the subject of gift; but at law only an 
absolute interest in them can be given inter virus, and a grant of 
chattels for life vests tho whole legal interest in tho grantee to 
whom they are given for life. Through the medium of trusts 
limited interests can be created in any chattels, except to things 
<jiue ipso usu consimiuntur, which, unless they consist of farming 
stock, or stock-in-trade of a business (a), cannot be givon for less 
than an absolute interest. 

A complete gift of chattels, where tho possession remains with 
the. donor, must bo effected by a bill of sale duly attested and 
registered under tho Bills of Salo Act, 1878 (l>). 

c. 73), h. 19; for a form of declaration, seo Mucj olop.odia of Perrin and Precedents, 
Vol. NLV., p. 374, and bee title Bh-llsiashoal Law, Vol. XT , p. 7.71. 

(«) Benefices Act, 1898 (61 A OH Viet. c. 48), s 1; and wt title Ecclesiastical 
Law, Vol. XI , pp. 582 et seg. 

( }i ) Benefices Act, 1898 (01 & 02 Yict. c. 48), s. L 

( q ) Seo, eg, tho eases of The Duke of Mat /borough, stat. (1700), 0 Ann. c. 0, 
s 5; The Jhihe of Wellington, slat (1814) 51 Geo. 3, c. 101, s. 8; The Karl of 
Shrewsbury, Private Act (i710) 0 Clio. 1, e. 2ft; tihravsbun/ (Karl) v, 8V,.// (1859), 
O 11 (n. s) 1; Howard \ Khuwshn ij (Kail) (1867), 2 Ch App. 700; The 
Kail of Abergavenny, Unprintod l’uvata A<t .g f)5.>) 2 & 3 Ph. & M. c 23 ; Aber- 
gareuny (Earl) v. Trace (1872), Ij. LI. 7 Exch 145; and The Holton Estates, 
Pnvate Act (1535-6) 27 Jlen. 8, c. 16; lie llollon Estates, Hussell v. Mei/rirk, 
[1903] 2 CL 461, C' A. As to estate in fee simple, geneially, see title Beal 
PnOTEitTY AND CHATTELS liEVL. 

(r) Dans v. Marlborough (Duke) (1818), 1 Swan. 74. 

(s) Fines and Becovones A< t, 1833 (3 &. 4 Will. 4, c. 74), 8. 18; Perkins d. 
Voice v. Sewell (1768), 1 Win. Bl. 651; eompaie Chesterfield's (Earl) Case (1665), 
Hard 409 ; Eobhis»n v. Gijfard, [1903] 1 (ill. 865. Such estates can be dealt 
with under the Settled Land Acts (see' Settled Land Act, 1882 (45 & 46 Viet. 
e. 38, s. 58), unless the land was purchased with money provided by Parliament 
in consideration of public, services (ibid.). 

(/) Grafton (Duke) v. London and JJinnim/ham Pail. Co. (1838), 6 Bing. (n. C ) 
27 ; A.-G. v. liichmouJ (Duke) (No. 2), [1907] 2 K. B. 940. 

(«) Groves v. Wright (IS56), 2 IC & J. 347; Mgers v. Washbrook, [1961] 1 
K. B. 360; compare Bieton v. Mockett (1878), 9 Ch, I). 95. 

(b) 41 & 42 Viet. c. 31, s. 8. This Act still regulutes bills of sale by way of 
absolute transfer, notwithstanding the repeal of s. 8 (ibid.) contained in the Bills 
of Halo Act (1878) Amendment Act. 1882 (45 & 46 Viet. c. 43), s. 15; see Swift V. 
Parnell (1883), 24 Cb. L», 210, and title Bills of Sale, Vol. HI., p 5. 
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Animals feree nalurce, while unreclaimed, cannot be the subject 
of a gift (c). 

There is no property in a dead body, so that a man cannot by 
will or any other instrument dispose of his own body, nor can ho 
dispose of the body of anyone else ( d ). 

Sub-Sect. 3 .—Closes in Action . 

812. With certain exceptions all chosen in action are assignable, 
and may be the subjects of gift (e). 

A mere expectancy, however, such as a spes sucvi s u iomx to 
property, as the possible heir or one of the possible next of kin of 
a living person is not a title to property by English law (/); and 
a voluntary assignment of such an expectancy, oven though under 
seal, will not be enforced (g), and is wholly inoperative both at law 
and in equity ( h ); though an assignment of it fov value would be 
suppoited in equity ns a contract ( i ). It follows that gifts of mere 
expectancies, or possibilities, cannot be made. 

A possibility eonplcd with an interest is more than a possibility; 
it is a present interest (,/). Snell interest lias boon made alien¬ 
able by deed since the 1st Octobor, 3 815 (L), and may be validly 
given {!). 

Sect. 2.— Gifts, how madr. 

Stru-yEcr. 1 .—In General 

813. There arc three modes by which a gift inter vivos can be 
perfectly made, namely: (1) by deed or instrument in writing, (2) by 
delivery in cases where the subject of the gift admits of delivery, and 
(3) by declaration of trust, which is the equitable equivalent of a gift. 

(c) SI'op. Touch (oil Fronton) jt. 211 ; and see title Animals, Vol. I., p. 305. 

(o') R v. Sharps (1857), JJoins A- 13. 100 ;♦A’ v. For (1S-11) 2 Ci B. 246; 11 v. 
Scott (1812), 2 (1. 1$. 248, n . liV/tanu v. Williams (1802), 20 (JIi. D 659. By 
tho Anatomy Act, 1832 (2 & 3 Will. 4, c. 75), s. 8, a person can, m ■writing at any 
time, or during his last illness verbally in the prosenco of two witnesses, direct 
his hodv to ho examined anatomically, and the examination may take place 
unless certain relatives object; see titles Burial and Cremation, Vol. III., 
p. 405 ; Medicine and Pharmacy. 

(p) See title CnosES in Action, Vol. IV., pp. 365 et seq., 400 et seq. 

(/) Re Parsons, Storldey v. raisons (1890), 45 Ok. D. 51 (dilfenng from Pc 
Tlcaupre’s Trusts (1R8B), 21 L. It Ir. 097, C. A.); Allcurd Walker, [1890] 2 
(ill. 309 ; He Chichester’s Estate, [1908] 1 I. E. 297, O. A. ; bco also Durslei/ (Lord) 
v. Fitzhanfongc Berkeley (1801), 0 \cs 251, 260; Smith v. A.-G. (1777), cited 
6 Yes, 260; Davis v. Anr/el (1862), 4 Ue G-. P. & J 524; Clowes v. 1 hi hard 
(1876), 4 Oh. JJ. 413. 

(<■/) Mcik v. Kettlewelf (1842), 1 Hare 4G4; affirmed (1843) 1 Ph. 342 , lls 
Ellenhurowjh, Towry Caw v. Burns, [1900] 1 C’h. 697. 

(h) Re Tilt, Lampet v. Kennedy (1896), 74 L T. 163. 

(i) Tailhy v. Official Receiver (1888), 13 App. Gas. 523, 548; and see title 
Ciiobes in Action, Vol. IV., p. 376. 

(j) AVatkins, Principles of Conveyancing, 8th ed., 253, n.; compare Perry v. 
Philips (1810), 17 A r es. 173. 

(7c) Eeai Property Act, IS45 (8 & 9 Viot. c. 106), a G; Be Parsons, Stoddey v. 
Parsons, supra, 

(7) ICekewich v. Manning (1851), 1 Do Or. M. & G. 176, C. A. The assignment 
in this case was not of an expectancy, but of property; accordingly the decision 
lias not overruled tho rule as to expectancies stated above (see Re EUenhorough, 
Towry Taw v. Burn*, supra, at p. 700). 
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Sob-Sect. 2 .—Deed or Instrument in Writing. 

814. The legal estate in land can be granted by deed (m) only: 
but where land is held in trust, a grant of the beneficial interest 
therein can bo made by writing signed by the grantor (»). 

Formerly land might be legally conveyed by means of a feoff¬ 
ment, but since 1st October, 1815, a feoffment, oxeopt one made 
under custom by an infant, must be evidenced by deed (<>). 

If the title to land is registered under tho Land Transfer Acts, 
1875 and 1887 (;>), the gift of the legal fee simple in land must be 
made by registered transfer (</). But legal and equitable interests 
in registered land cun bo disposed of by deed off the register, 
subject to tho paramount power of tho registered proprietor to 
defeat thorn hy registered transfer (r) ; and a donor can creato and 
give to others particular, or limited, interests in registered land, 
which cannot he so defeated, hy means of deeds off the legister, 
protected hy notices, cautions, inhibitions, or restrictions (#). 

No particular form is necessary for a gift of land by deed. It 
can be made by an indenture made between t he donor and donee or 
by deed poll under tlio hand and seal of the donor (/). Although it 
is usual and prudent to have a witness to attest the execution of the 
deed, this is not necessary except in the case of a transfer of regis¬ 
tered land (a), or in the case of gifts under statutes which require 
attestation of the execution by the donor (,r). 

815. Chattels can be conveyed by deed (a) ; and if possession 

is forthwith taken and retained by the donee, no particular form of 
deed is required. If the chattels are loft in the possession of the 
donor, the deed must be registered as a bill of sale (b). An instru¬ 
ment meiely expressing a desire that a person should have a 
chattel, without any delivery of tho chattel, will not pass any 
property therein (<•). , 

( 771 ) For Hie general law relating to floods, seo title Feeds and Other 
I esteem ex is, Yol. X , ]>p. .'J.w it m q For i'uniLS of deed;-, appropriate to viiuoiis 
cases of gifts, t-eo Encyclopaedia of Forms and Precedents, Yol. VI , pp 129—117. 

(») Statute ot Frauds ^29 Our. 2, 0 . 3), e. 9. For appiopnalo forms, too 
Encyclopaedia of Forms and Ficcodonls, Y ol VT., p. Hid. 

( 0 ) Rcul Propeitv Act, 18 to (8 & 9 Viet o 10(31, s 3. 1 >\ tlio custom of guvcl- 
kind an infant of tiie ugo of iiiteon years can dispose of Ins land by feoffment, 
but only fur full consideration : tlio exception, therefore, (loos not apply to gifts 
(lie Maslcell and Goldfinch's Contend, [1895] 2 Ch. f.25); and see title Infants 
anti Children. 

(p) 38 & 39 Viet. c. 87; 60 & 61 Vicf. c. Go. 

(q ) Lund Tiansfer Act, 1875 (38 & 39 Vnd. c 87), s 49. 

(j) Capital and Counties Battle, Ltd. v. lllwdes, [1903] 1 Ch. 631, 0. A. 

(s) Land Tiansfor Act, 1875 (.38 & 39 Viot. c. 87), ss. 50, 53, 57, 58; Land 
Transfer Act, 1897 (60 & 61 Viot. c. 65); see title Real Property and 
Chattels limn. 

(f) See Ron! Pro]icity Act, 18-15 (8 & 9 Viot. c. IOC), s. 5. 

(u) Land Transfer Pules, 1903. V. 126, and Form 20. 

(sc) E.g., Moitmain and < 'halitable Ft.es Act, 1888 (51 & 52 Viet. c. 42), 
s. 4 (6); see title Charities, Vol. IV., p. 129, and Merchant Shipping Act, 
1894 (57 & 58 Vice, e 6(» 

(a) For forms of deeds of gilt of chattels, seo Encyclopaedia of Forms aud 
Precedents, Yol. VI., pp, 129 et seq. 

( h) See note ( h ), p. 408, ante. 

<>) i juglas v. Douglas ;1869), 22 L. T. 127, 
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816. A British ship or a share therein can be transferred by 
hill of sale duly attested and registered at her port of registry (d). 

817. Some choses in action can be disposed of only by deed or 
instrument in writing (e). 

Transfers of share's in railway and other comuauieL. luvmc-d under 
the provisions of the Companies Clauses Consolidation Act, 1915 (/), 
must be by deed. But shares in a joint stock company must* be 
transferred in manner provided by the articles of association of 
the company (g). Frequently the articles require the transfer to 
be by doed, but in default of any regulation in the aiticles tho 
transfor may be in writing only, and must be executed by both 
transferor and transferee (//). 

In some cases the title of the transferee is not perfected until the 
transfer is registered or the transferee has a present absolute and 
unconditional right to have it registered (i). AY here an inlending 
donor dies before ho has executed the transfers of ucbeutuio stock 
and shares which he has directed to he purchased out of hi.-, money, 
in his wife’s name, the passing of tho wife’s name by the broker to 
the vendor on the Stock Exchange may complete the gift (/,’). 

Policies of life assurance must he assigned by an instrument 
in writing, and in order to perfect the title of the donee to the 
moneys assured by the policy notice of the assignment must be 
given to tho insurance office (/), and the assignment must he 
duly stamped Im). 

Consols (2.1 per cent. Consolidated Stock) arc transferred by 
entry in tho hooks oi tho respective aecountants-goneral of the 
Banks of England and Ireland under the signature of the donor, 
or his attorney duly authorised by writing under his hand and 
seal, attested by two or more witnesses. It is optional whether the 
donee signs or not (a). 

[d) Merchant Shipping AH, IsO-l (57 & 58 Viet, e (in), ps. 12-1, 25, 26. For 
tho law relating to ownership <>f a Untish ship and tho transfer of shines 
therein, see title Suippino and Navio \tio.v. 

(e) See title OnosES in Action, Yol IV , pp 865 it mj. 

(/) 8 & 9 Viet c. 16, s. 11 

(<y) Companies (Consolidation) Act, 1908 (8 Edw 7, e. 09), s. 22. 

(//) Ibid., Sehed. I., Tahiti A, art. 18, and seo title Companies, Yol. V., 
p. 191. 

(0 Ibid.; Society Qfnfrah de Paris v. If after (18851. 11 App 20; Ireland 
v. Hart, [1902] 1 Ch. 522 ; and see title Companies, Yol. Y , p 192. 

Hi) lie Smith, Bull v. Smith (1901), 84 L. T. 885 As to (i.msfers in blank, 
see Bunfis v. Constantine, [190S] 2 K. T3. 484, (’.A.; and He Tees Bottle Co., Ltd., 
Buries' Case (1876), 33 L. T. 884 (stated hv JIai.l, Y.-C., in Ortvjosa v. Brown, 
Janson ifc Co. (1878). 38 L. T. 115, to bare been affirmed on appeal); and titles 
Companies, Vol. V., pp. 191 et, se<j. ; Deeds and Other Instruments, 
Yol. X., p. 384. 

{/) Policies of Assurance Act, 1807 (30 & 3JL Yict. c. 144), s. 3. There may, 
however, he a valid gift of the document constituting the policy without eithor 
assignment or notice, though the donee would be unable to recover the money 
assured by it ( Rummens v. Hare (1876), 1 Ex. 1). 169, O. A.) ; see title 
Insurance. S(*e, too, Barton v. Gamer (1858), 3 II. & N. 387, where it waa 
held that a gift of a document securing a debt was good, although the debt 
itself diil not pass. 

(m) Stamp Act, 1891 (54 & 55 Yict. c. 39), s. 100. 

(n) National Debt Act, 1870 (33 & 34 Yict, c. 71), s. 22. 
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A depositor, not under sixteen, in a Trustee or Post Office 
Savings Bank may nominate any person or persons to whom any 
sum or sums, not exceeding altogether £T00, payable to the 
depositor at his death, shall ho paid {<>). 

A member of a registered friendly society (other than a benevolent 
society or working men’s club), who is not under sixteen, may also 
by writing nominate a person to whom any sum of money payable 
by the society or any branch thereof on the death of the member 
shall bo paid (p). 

Similarly a member, not under sixteen, of a registered industrial 
and provident society may by writing delivered at or sent to the 
society’s office during his life, or made in a book kept thoreat, 
nominate a person or persons to whom his property in tho society 
shall bo transferred at his death, provided the amount credited to 
him does not exceed £100 (q). t 

’there are similar provisions in regard to members of a trade 
union (or). 

Fob-,Sect. 0 .—Dt It eery . 

818. Gifts of chattels are more often made by delivery than by 
deed. It is well settled that, if there is no deed, a gift of chattels is 
not complete unless accompanied by delivery. A verbal gift of 
chattels without delivery passes no property to tho donee, and is 
not a gift at all (/<). Actual delivery is not mere evidence of the 
gift, but is part of the gift itself. In ordinary English language and 
in legal effect there cannot lie a gift without u giving and taking. 
The giving and taking are the two contemporaneous and reciprocal 
acts which constitute a gift. They are a necessary part of the 
proposition that there has been a gift (c). 

819. Actual manual delivery by the donor to the donee of a 
chattel is not, however, essential to complete the gift thereof. It 
is sufficient if the donee be put by the donor in possession of the 
chattel (d). "Where chattels cannot lie actually delivered owing to 

(u) Savings Paulis Act, 1887 (70 & 51 Yict. c. 40), ss. 2, 3; and see tide 
Bankers am) Banking, Yol. p. 579. 

(/>) Friendly Societies Acts, 1896 (59 it 60 Yict. c. 25), s 56, and 1908 (8 Edw. 7, 
e. 32), 8. 5 ; and see titles Executors and Administrators, Yol. XIV., p. 192 ; 
Friendly Societies, pp. 152 d Aery., ante. 

((/) Industrial and Provident Societies Act, 1893 (56 it 57 Yict. c. 39), s. 25; 
and rco title Industrial, Provident and similar Societies. 

(nr) Trade Union Act Amendment Act, 1876 (39 it 40 Yict. c. 22), r. 10, and 
Pi evident Nominations and Small Intestacies Act, 1883 (46 & 47 Yict. c. 47), 
y. 3; and seo title Trade and Trade Unions. 

( b) Shaver v, 1'ilck (1849), 4 Exch. 478; limn tie v. Fvshrooke ^1865), 18 C. 11. 
(n. s.) 615 , Cochrane v. Moore (1890), 25 Q. B. 1). 57, U. A. Tlia last ra-n 
ostablislies the law ns correctly laid down by the Couit of King’s Bench in 
Irons v. tin tall piece (1819), 2 B. & Aid. 551, and overrules tho statements of 
the law on this point by Pollock, B., in Re IJarcourt, Ranh/ v. Tucker (1883), 
31 W. B. 578 ; and by Cave, J in Re Ridgwai/, Ex parte Ridyivay (1885), 15 
U- B. D. 447. “ If tho gift does not take effect by delivery of immediate) 
possession, it is then nut properly a gift, but a contract ” (2 Bl. Com. 441). 

M Cochrane v. Moot e supra, per Lord Esher, M.B., at p. 76. 

(a) Winter v. If niter (1861), 4 L, T. 639, where a barge was given to the 
donor’s servant, who had previously been in possession thereof as such servant, 
nud kept possession of it afterwards; Ki/pm v. Rat leg, [1892] 1 Q. B. 6*2, 
when, a father to tho furniture in the hou u e of his daughter had 
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their bulk, they can be • constructively delivered, e.g., by the Sect. 2 . 
delivery of the key of a warehouse in which they are stored (e). Gifts, 
The question has been raised whether a gift of an undivided how made, 
fourth part of a horse admitted of delivery or whether, on the other constructive 
hand, it was to be regarded as incorporeal and incapable of delivery, delivery. 

The point was, however, left undecided, the court holding that what 
took place between the parties amounted to a declaration of trust (/). 

The delivery need not he made at the timo of the gift. Delivery 
first and gift afterwards is as effectual as gift lirst and delivery 
afterwards (g). 

It seems also that where a chattel of one person is already in the 
possession of another, though not for the purpose of an intended 
gift, an effectual verbal gift of it to tho latter may be made without 
any further delivery to him (It). 

A gift to one for a third person’s use is a sufficient delivery to 
vest the property in the third person ( i). 

820. By the law merchant and for the convenience of trade or Closes in 
business some choses in action pass by delivery, such as bills of action, 
exchange, promissory notes, exchequer bills, cheques to bearer, and 

bonds and debentures to bearer (_/), and gifts of them can, therefore, 
he validly el'leelod by delivery to the donee. 

Sru-SiiiT. 4 .—Dcilnmtwn of Tmst. 

821. If an intending donor, being sui juris, declares a trust for Declaration 
another, although for no consideration, it is binding on the creator 

of tho trust, and the doneo takes an equitable and enforceable 
interest whatever ho tho nature of tho property affected by the ‘ 
trust (k). It is immaterial whether or not the declaration of trust 
has been communicated to the donee (l). If control is retained by 

been aligned by .a duly register'd lull of •pale, caiue to the house and verbally 
gavo tlio furnituro to Jus daughtci and left her iu the room with it; see, too, 

He A l tier son. Aldtrson v. Did (1891), hi L. T. 015, but possibly this last case 
is not consistent with Cochrane v. Moore (1890), 25 Q. 13. lb .37, 0. A. ; poo 
Ktljrin v. Hailci/, [1892] 1 Q. 11. 582, per Wills, J. ; comparo Bit her v. I'tn/er 
(1874), L. li. 5 P. 0. 4(31 ; and Cant v. Muon. [1890] 2 Q 13. 285 

(e) Jli/all v. llowlta (1750), 1 Yes. Sen. 848. On the same principle tho 
piopoity in a church organ has boon held to pass by symbolical delivery 
(Hatohnson v. Mott (1905), 98 L T. 555). 

(/) Cochrane v. M-mre, supra, at p. 78. For a form of deed for such a gift, 
bco Encyclopaedia of Forms and Precedents, Vol. VI., p. 182. 

(r/) Cochrane y. Moot e, siqira, at p. 70; Ctanv Moon, sttjtia. 

(h) Ktlpin v. Hatley , supra, per Wills, J., at p. 585 ; Cain v. Moon, supra, 
per Wills, J., at p. 289. But see Choicer v. Ptlcl (18-19), 4 Ex<-h. 478, which 
conflicts with the statement in tho text, and eoe the observations on the last- 
mentioned case in Cochrane y. Moore, supra, at p. 01. The decision, however, 
in Shower v. Dtkh, supta, can be supported on the ground that there were no 
words of present gift. 

(t) Lucas v. Lucas (1738), 1 Atk. 270. . 

(/) Compare JJeehuanaland Exploration Co. v. London Trading Bank, [1898] 

2 Q. B. 058; see titles Choses in Action, Yol. IY., p. 397 ; Companies, 

Vol. V., p. 357. 

(A*) Ex parte P?/e, Ex parte Dubost (1811), 18 Yes. 140; Bevtley v. Mackay 
(1851), 15 Beav. i2; Gee v. Liddell (No. 1) (1866), 35 Beav. 621, Ecu', France 
and Garrard's Trustee v, Hunting, [1897] 2 Q. B. 19, 0. A. 

(?) Tate v. Letthead (1854), Kay, 658 , New, Frame and Uanard's Trustee v. 

Hunting, supra. 
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a Hc.LLlor over a fund, it must not be sucli control as is inconsistent 
with the intention to create a trust (in). 

A trust may be created although there is an absence of any 
expression in terms importing confidence ( n). If, however, the 
intending donor has not declared himself a trustee for the person 
whom he wishes to benefit, equity will not assist in completing an 
imperfect gift by holding that the intending donor is a trustee fur 
the intended donee (o), and a fortiori will not compel the donor’s 
executor to complete the gift (]>). Thus, a voluntary covenant to 
surrender copyholds, though contained in a deed iti which freeholds 
are effectually conveyed, will not be enforced unless words of trust 
arc added (</). 

The trust, if duly declared, remains valid and must be executed, 
although the trustee disclaims (/■). 

822. Declarations of trust of hereditaments must bo in writing, 
signed by the person who can by law declare the trust (s). But 
trusts of pare personalty can be declared by parol ( t ), though they 
cannot be assigned without writing (m). 

If the legal estate or right in the properiy givon is in a third 
person, there must bo sufficient evidence of a declaration of trust 
by the owner of the equitable interest (0- The declaration need 
not bo formal : but in order to detonnino whether a sufficient 
declaration ha* been made, the court regards any acts simultaneous 
with, or subsequent to, the alleged declaration (m). The third person 
is bound to act on the assignment or declaration of trust of the 
owner of the equitable inteiest (rh 

Soot. fi.— Gifts, when presumed. 

823. Where a person buys property and pays the purcliasc- 
money, or part of it, but tubes the purchase in the name of another, 
who is neither his child, adopted child, nor wife, there is primd 


(ni) WhudUy v. Furr (1837), 1 liren, 531 , pop, generally, title Trusts and 
Trustees. 

(n) Paye\. Cox (1832), 10 Have, 103; Mihoi / v. Lord (1802), 4 ])e F. & J. 
204 , 0. A.; Re Ft a n ft, Murray v Plant l (1883), 23 Oh. ]>. S9, 0. A. 

(o) Ellnon v. Ellison (lHO'J), 0 Yes. 030; nnd see p. 429, post. 

()') Ward v. Audland (1S15), 8 IWv. 201. 

V) Frffcn/s v. Jeffery* (1811), I’r. A l’h 138 ; and boo p. 429, post. 

r) Jones v. Jones, [1874] W. N. 190 ; Mallott v. Wilson, [1903] 2 Ch. 494. 

s) Si a lute of Fraud h (29 Cur. 2, c. 3), a. 7. 

t) Baylcy Bouh-ntt (1828), 4 Hubs. 313; M'Faddrn v. Jenkyns (1812), 1 Ph. 
153, where it was held that a veibal message to a debtor, desiring him to hold 
the debt in trust for a third person, creates a binding trust (Beckham v. Taylor 
(1802), 31 Beav. 230; Jones v. Lock (1803), 1 Ch. App, 23, where Lord Chan- 
woetii, L.O., disapproved his own dirt am to the contrary in Scales v. Maude 
(1853), 6 Do G. M. & G. 43, 51). 

(«) Statute of Frauds (29 Car. 2, c. 3), s. 9. 

O') Fillers v. Beaumont (1682), 1 Vern. 100 ; Ellison v. Ellison (1802), 6 Yes. 
030; Rycroji v. Christy (1840), 3 Beav. 238; Hnrdinq y. Harding (1880), 17 
Q. B. D. 442; Meek v. Keitleivell (1842), 1 llare, 404; Re Lucan (Earl), 
JJurdimjev. Cdbden (1890), 45 Ch. D. 470, 474. 

(»’l I’eiitlcji v. Ma'hay (1851), 15 B<’av. 12. 

Keknrirh v. Mama,uj (1851), 1 De G. AT. & G. 176, 198, G. A. As to the 
gon. r>u i equisites of a dei "laiation of trust, soe title Trusts and Trustees. 
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facie no gift, but a resulting trust for the person paying such Skot. s. 
money or part (?/), This presumption can be rebutted by sufficient Gifts,when 
evidence, even though it may be that of the person in whose name presumed, 
the purchase has been made (z). - 

The rule applies to the case of a purchase taken in the joint Transfer 
names of the person paying the money and of the other (a), and to into joint 
the case of a voluntary transfer of slock or shares into the namo of names ‘ 
another jointly with the transferor (6) or into that other's name 
alone (c). If tho transfer into the joint names is accompanied by 
an expressed wish as to the mode of employing it and a declaration 
that no legal obligation is intended to be imposed, the presumption 
of a resulting trust is rebutted (d). 

824. But w here the person in whose name the purchase or Case of wife, 
transfer is taken is the wifo, child, or adopted child of the man child, and 
paying the purchase-money or making the transfer, there is then 

a presumption that a gift was intended (c)- The rule has been 
extended to the case of an illegitimate child and to that of a grand¬ 
child whose fathor is dead( /), but does not apply to tho case of a The wife 
woman with whom the alleged donor has gone through the form Illust be 
of marriage, but whom lie cannot legally marry (</), or with whom le ° alwifo ‘ 
he merely cohabits (/<). 

Where a husband invests money in the joint names of himself in joiut 
and his wife it is presumed that the survivor is intendod to have ^ f Rnil 
the investment (i), and if he adds the name of another person, that Rni 

person will be a trustee for the survivor of the husband and wife (/«). 

825. There is no presumption of a gift whore the purchase or Mother and 
investment is made by a mother, even though living apart from her c!lllll< 


(//) Plymouth (Earl) v. lliehmau (1690), 2 Vein, 107 ; Dyer v. Dyer (1788\ 
2 Cox, Eq. Cup. 92; Macb<th v. Symiiwns (1808), 15 Ves. 329, 350; Wruy v, 
Steele (1814), 2 Yes & B. 088 ; llenhow v. Ton userid (1803), 1 My. & K. 606; 
Standing v. llownng (1885), 01 Ch. 1 >. 282,(5. A.; The Vcnluic, [1908]P. 218,0. A, 

(z) Ilnddison v. Andrew (1717), 1 Yes. yon. 57 ; Deacon v. Vohjuhoun (1850), 2 
Drew. 21 ; Garrick v. Taylor (180L), -1 i >o (j. E. & J. 159, O. A.; Beecher v. Major 
(1865), 2 Drew. & Sm. 401; atliriued (IS65\ 10 \V. E. 1051; Fowlers v. Fascoe 
(1875), 10 Ch. App. 043. 

(a) Jlidcr v. Kidder (1805), 10 Yes. 060. 

(b) Fowhs v. I'a^eoc, sum a , Stand my v Bownng, bvjna; George v. Bank of 
England (1819), 7 Price, 616, where piesumption was re hutted. 

(c) Down v. Kills (1865\ 05 llenv. 578 ; lie Howes, Howi s v. Flatt (1905), 21 
T. L. E. 501. 


(d) Wheeler v. Smith (1860), 1 Giff. 000. 

(c) S< roope v. Seroopc (1660), 1 Oas. in Ch. 27; Uny (laird) v. Grey (Lady) 
(1677), 1 Cas. in Oh. 296 , Ehrand v. Dancer (1680), 2 Oas. in Ch. 26; Itumbol! 
v. llumhoV (1761), 2 Eden, 15 , Dyer v. Dyer, supra; Finch v. Finch (1808), 15 
Yes. 43 ; Loi truer v. J.ornner (1822), 10 Yea. (2nd od.) 067, n.; Kutgdon v. Bridges 
(1688), 2 Vern. 67; Grail v. Gra'lh (1831), 1 My. & K 511, wheie stock was 
trnnsleri ed into the names of a son and a 1 lard person; Dumon r v. Pitcher (1833), 
2 My. & K. 262; Gosling r. Gosling (1854), 3 Drew. 335; lief worth v. Hepwortli 
(1870), L. E. 11 Eq. 10. As h> transactions between husband and wife and father 
and child, generally, seo titles Husband and Wife; Infants and Chjlhiien. 
(/) Bedford v. Bukford (1774), Lotlt, 490; Ehrand v. Dancer, supra, 

(g) Soar v. Foster (1858), 4 K. & J. 152. 

(A) Rider y. Kidder, supra. 

(i) Dummer v. Pitcher, supra; Con if s y. Stevens (1834), 1 Y. & 0. (EX.) 86; 
Low v. Carter (1839), 1 Beav. 426 ; He Gadhury (1863), 11 W.E.895; lie Young , 
Trye v. Sullivan (1885), 28 Ch. D. 705. 

(k) Re EyJtyn's Trusts (1877), 6 Ch. D. 115. 
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husband, or a widow, in the name of her child or in the joint 
names of herself and her child (/), tltough in the case of a widowed 
mother very little evidence to prove the intention of a gift is 
requirod (»tj, and the mother, if site places herself in loco parenti*, 
will be presumed to have intended a gift («). 

826. If the purchase in the name of the wife, or child, is incom¬ 
plete at the death of the husband, or father, the wife or child can 
insist on the completion of the purchase in the wife’s, or the child’s, 
name, and payment of the balanco of the purchase-money out of 
llio husband’s, or father’s, estate (<>). 

827. In those cases, either the person in or into whose name 
the purchase or transfer is made is wholly a trustoe for the true 
purchaser or there is an absolute gift (p), although in some cases 
the father has actually received the income during his life (q). 

The above rules apply to a polidy taken in another's name (r). 

The presumption of advancement maybe lebutted by showing 
that there was no present intention to benefit (s) or by a con¬ 
temporaneous declaration by the alleged donor (t), but declara¬ 
tions by lum subsequent to the purchase or transfer, if they are not 
so connected with it as to bo reasonably regarded as contem¬ 
poraneous, cannot affect the presumption (a). Otherwise, having 
made a gift, he would be able to take it away. 

The business relation of the parties may act as a rebuttal of a 
gift, as, for instance, the fact that a son was solicitor to his parent (6). 
A formal and unmistakable act of taking possession by the alleged 
donor at the time of the purchase would show his ownership and 
the trusteeship of the person in whose name the property has been 

(/) lie De Vismc (1803), 2 I)o G. J. & Sin. 17, 0. A.; Beunet v. Ben net (1879), 
10 Ob. D. 474, diffeiing from the reasoning in Sayre v. Hughes (1808), L. E. 5 
Eij, 370. In Bntstcme v. Salter (187 10 Ch. App. 431, Lord Cairns, L.O., 

nml James, L.J., held that a gift in favour of the surviving son-in-law was to 
he pi rsunied where a mother invested stock in the joint names of herself, her 
daughter, and her daughter's husband. 

(ni) Ifennetv. Barnet, supra. 

( 7 i) Be Orme, Evans v. Maxwell (1883), .70 L. T. 51. 

(o) Iledington v. licdington (1794), 3 Kidg. Pari. Hep, 100; Theta v. Martin 
(1861), 2 Hem. & M. 130. 

(p) Stock v. McAvoy (1872), L. B 15 Eq. 55. 

(q) Mummav. Mamma (1087), 2 "\ »>rn. 19; Lampluyh v. Lampluyh (1709), 1 
1*. Wins. Ill: Taylor v Taylor (1737), 1 Atk. 380 

(r) B/ltyer v. Browne (1800), 28 Iltav. 391; Be Jtichardson, Weston v. Itirhard- 
pon (1882), 47 L. T. 511; Be a Policy, No. 0102 , of the Scottish Equitable Life 
Assurt/ire Society, [1902] 1 Cli. 2S2. 

(a) Forrest v. Forrest (1865), 11 L. T. 763. 

(f) Stileman v. Ashdown (1712), 2 Atk. 477; Murlcss v. Fianklln (1818), 1 
Swan. 13; Brankerd v. Brankerd (1820), 1 Sim. & St. 1; Sidmouth v. Stdmouth 
(1840), 2 I’eav. 417 ; lhvoyx. Dtvoy (1807), 3Sm. & G. 403; Bumper v. Dumper 
(1862), 3 Gift. 583 ; Scawin v. Scuwin (1841), 1 Y. & O. Ch. Cas, 65; Stock v. 
Ale A very, supra, Hoyts v. Kmdtrsley (J854), 2 Sin. & G. 195; Bone v. Pollard 
(1867), 24 Beav. 28(5; Lloyd v. Buy he (1872), 8 Ch. App. 88 ; Pilaworth v. Mosae 

ra , 14 I. Oh. E. 103; Be Blakely Ordnance Co ., Coates's Case (1876), 46 
OH.) 367 ; Be (Hoch, Gooch v. Gooch (1890), 62 L. T. 384. 

(a) Sidmouth v. Stdmouth, supra; Fox v. Fox (1863), 15 I. ('ll. E. 89; O’Brim 
v Sheil (1873), 7 I. K. Eq. 255 ; Forrest v. Forrest, supra. 

{!•) t omit v. !J i thns- (1818), 2 Do G. & Sm. 214, 
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purchased (c). Subsequent declarations of the alleged donee might 
rebut the gift, as it is against hia interest to make them ( d ). 

"Where the original transfer of stock is a gift, anything added to 
that account is presumably also a gift ( e ). 

828. In a voluntary conveyance of real property, unless the use 
is declared in favour of the grantee, there is a presumption that the 
use results to the grantor, which use is executed by the Statute of 
Usos(/); so that when the grantor declares no use, nothing passes 
under the grant (ji). .But this presumption may ho rebutted (/t). 

A covenant to stand seised to the use of a child, wife, or kinsman 
of lands of which tho covenantor is seised, passes the legal estate to 
the child, wife, or kinsman without unj'- further consideration than 
that arising from kinsmanslup (?). 

There is no legal presumption of a resulting trust for tho donor on 
a voluntary conveyance of land to the use of another person, but the 
facts may show the contrary (A). * 

829. There is no presumption that an investment of, or purchase 
with, a wife’s money, whether capital or savings of income, in her 
husband’s name is a gift to him (l), 1 hough he may^iave a lien for 
any contributions of ins (m), and if she voluntarily assures property 
to him for a particular pui pose, such as raising money, the property 
remains hers, subject to the fulfilment of the particular purpose (n). 
Ho where an estate belonging to the wife is mortgaged and the 
equity of redemption is reserved to the heirs o! the husband, there is 
jinina fane a resulting ti ust for the wile and her heirs, the mere form 
of the reservation of the equity of redemption not being sufficient to 
alter the previous title (a). 15ut each such case must depend on its 
particular circumstances, and in each tho intention must bo collected 
from the instrument which has given riso to the question (A). 

In all cases of suggested gifts or resulting trusts the surrounding 
circumstances must he taken into consideration (<:). 

(r) Stock v. McAvoy (1S7-1, Jj. It. 15 Bq. 55. 

((/) S ulmoutk v. Sid'nioutn (IS 10), 2 ISouv. -147, ami compile Redinylou v. 
ltcdinyt <rt (1704), 3 TJidir Pari Pep. 100, 195, 197. 

(c) iuiichis v. Pascoc (1875), 10 < k. App 813 

(/) 27 lieu. 8, c. 10, for a, iiiitliei treatment of which seo titfn Peal 
rnorniiTY ami Chattels Real. 

{</) Vilhrsv. JJeamoht (look), 2 -Dyer, 110 a ; Bcclnnlh'" Cnee (1889). 2 Co. Pep. 
L0 b, 58 b, Armstrong (1. JYt re v. Wolsry (1755), 2 Wds 19; Roc d Roa<h \. 
/’()/■/,am (,1778), 1 Doug. (K, li.) 25. Thoieam clnnily ciise,-. of Hum or rocovurm.-. 
bntthe principle applies to a grant (sic m-fe (1) to Jhcluuth'a Cum, supia (1820 
oil., p. 587); compare lynch v Clarhn , [1900] 1 1. It. 178, C. A.; and see 
title I>EEI>8 AND OlJIEll' LvtO UUMKNTS, Vol. X , ]), 359. 

ill) ltuc d. Roach v. I’opham, sup) a. 

V) 2 Bl. Com. 337 ; Lloyd v. tfjnlM (1740), 2 Atk. MS. 

(A) Back v. Andrews (1090), Prec. Ch. 1; Young v. Peachy (1742), 2 Atk. 251, 
250; Jluhjh v. Kaye (1872), 7 Ch. App. 409; Crichton v. Crichton (1895), 05 
L. J. (ch ) 13 ; but compare Childers v. Childers (1857), 1 I'o Gk & J. 482, 0. A. 

(?) Parkin y. Parkin (1853), 17 I3eav. 578 > Mercier v. Mrrcicr, [1903] 2 Ch. 
98, 0. A. ; see also Scales y. linker (1859), 28 Beav 91 ; Maddison v. Chapman 
(1801), 1 John. & H. 470 ; Dtxan v. Dixon (1878), 9 Ch. Ik 587. 

(m) Neesom v. Clarkson (1845), 4 Hare, 97 ; Maddison y. Chapman, supra. 

(n) Re Marlborough (Dulc), Pans v. Whitehead (1894), 42 W. It. 450. 

(a) Jackson v. Innes (1819), 1131i. 101,11. L.; Dawson v. Whitehaven 7.Vm/r(1877),6 
Ch. D. 218, C. A., per Cotton, L. J., at p. 228; and see title Htsbanu and Wife. 

(?>) Plomley v. Felton (1888), 14 App. Cas. 61, P. 0., per Lord MlONAOUTEN, 
at p. 6G. 

(f) Mercier y. Mercier, supra, 
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Sect. 4 .-—Legal Incidents, 

Sub-Sect. 1.— Acceptance. 

830. Express acceptance by the donee is not necessary to 
complete a gift. It has long been settled that the acceptance of a 
gift by the donee is to be presumed until his dissent is signified, 
even though he is not aware of the gift(d), and this is equally so, 
although the gift be of an onerous nature, or of what is called “ an 
onerous trust ” (?). The doctrine has been applied, so as to defeat 
the title of the Crown, which intervened between the execution of 
a voluntary assignment to a trustee and his knowledge of, and 
assent to, the deed (/). So a transfer of stock to a person without 
his knowledge with intention to confer a benefit on him, vests the 
property in him at once, and cannot afterwards be revoked by the 
donor even before the donee knows of tho transfer (g). Even a 
father’s gift of such things as a watch, books, or clothes to his 
infant child cannot be recalled by him if he has given thorn 
absolutely in the first instance (/<). The presumption of acceptance 
in these cases is artificial, but is founded on human nature. A 
man may be fairly presumed to assent to that to which ho in all 
probability would assent if tho opportunity of so doing were given 
to him (»)• 

But a man cannot be compelled to take w r hat he does not desire 
to accept. A donee, therefore, on becoming aware of the gift is 
entitled to repudiate it, and by so doing may not only disclaim all 
benefit, but will be relieved of all burdens or liabilities which the 
acceptance of the gift might havo imposed on him (/r). 


Gifts prhnd 
facie 

irrevocable. 


Sub-Sect. 2 .—Eccmatwn and Avoidance. 

831. Tho donor of a completed gift is prima facie not entitled to 
revoke; it nor to recall any payment made voluntarily (/). Where 
an instrument is formally sealed and delivered and there is nothing 
but the retention of the deed in the possession of the executing 
party to qualify the delivery, and nothing to show that he did 
not intend it to operate immediately, it is a valid and effectual 
deed, q,nd delivery to the party who is to tako under it or to any 
person for liis uso is not essential. Though the contents have not 


{d) Shop. Tout'll., 7thed.,p. 285 “Tho law presumes that every giant is 
for the benefit of the giaufee, ami therefore, until the contrary is shown, sup¬ 
poses an agreement to the grant ” [Butler ami Baker's Case (1091), 3 Co. Hep. 
25 a ; Thompson v. Leach (1690), 2 Vont. 198). 

(e) taggers v. Evans (1850), 5 E. & B. 387. 

(/) Smith v. Wheeler (1671), 1 Vent. 128; Small v. Marwood (1829), 9 B. &0. 
800, :;06. 

(</) Standing v. Bomring (1885), 31 Ch. D. 282. 0. A. 

(h) Hunter v. Wml brook (1827), 2 0. & P. 678; Smith v. Smith (1836), 7 
0. <& lh 401. , v 1 

(*) London and Count)/ Banking Co. v. London and Hirer Plate Bank (1888), 
31 Q. B. D. 535, 542, 0. A. But. see filll v. Wilson (1873), 8 Ch. App. 888, 898. 

[k) Mallolt v, Wilson, [1903] 2 Ch, 494, 601. As to acceptance by an infant, 
Bee p. 405, ante. 

(!) Villera v. Beaumont (1082), 1 Vera. 100; Slater -v. Burnley Corporation 
(1888), 59 L. T. 636. As to ademption of legacies by portions, see titles 
Equity, Vol. XIII., p, 128 ; Wills ; and as to bringing advances into hotchpot 
on the distribution of an intestate's estate, see title Descent and Distbibutiqn, 
Vol. XI., pp. 19 et sey. 
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been communicated to the beneficiaries, such a deed cannot be sect. 4 . 
revoked unless a power of revocation is reserved Cm). Legal 

Incidents. 

832. A deed executed in favour of creditors who are not parties, - "—, 

nor privies, is revocable by the debtor at any time before the creditors deeds. 018 
have assented thereto (»). The principle, however, on which this 
doctrine is founded is that, in executing the creditors’ deed, the 
debtor has no intention to create a perfect trust for his creditors, but 
desires to make an arrangement for his own personal convenience 

for payment of his debts in an order prescribed by himself and over 
which he retains control (<>). The principle, therefore, does not 
conflict with the cases (p), which establish that if a trust be 
perfectly created in favour of a volunteer it cannot afterwards be 
revoked. 

If, however, a creditor is a party or privy to the deed (q) or the When 
trustee of the creditors’ deed takes a beneficial, as well as a legal, ^ < * ltol '’ a 
interest under it, then tlio deed cannot be revoked (r). The same irrevocable, 
rulo applies, even though tlio creditor is not a party to the deed, if 
he has notice given to him by or through the debtor of its 
existence, by being expressly or impliedly told that he may look to 
the trust property for payment of his demand. In such case ho 
becomes a cestui qua trust (a). 

The trust is not revocable if created for the purpose of repairing 
breaches of trust or if the surrounding circumstances show an 
intention to create the relation of trustee and cestui que trust (t). 

It is irrevocable after the death of tho settlor or of one of tho 
settlors (a), or if its provisions aro not to take effect until after tho 
settlor’s death {h). 

833. Donors, though sui juris, are entitled to have their gifts resumption 
set aside if induced by fraud, coercion, or undue influence, for offrau ' 1, 
the donee must not profit by his *own wrong (c). There is no 


(m) Bought on v. Houghton (1739), 1 Atk. 623 : Doe d. Qarnons v. Knight (1826), 
5 13. & 0. 671 ; Dill v. Uureton (1833), 2 My. & K. 503, where a spinster mado 
a settlement not in contemplation of mainuce, and it was held that it could not 
bo revoked; Fletcher v. FlcUher (1844), 4 llaie, 67 ; Hope v. Harman (1847), 
11 Jur. 1097; Xcnos v. Wickham (1867), L. It 2 II. L. 296; see also title 
Deeds and Other Instruments, Vol. X , p 385. 

(a) See title BANiaiuriCY and Insolvency, Vol. II., p. 328, and cases there 
cited, and also Oai rani v. Lauderdale {Lord) (1830), 3 Sim. 1; affirmed (1831), 2 
Buss. & M. 451; Law v. Baguiell, Keans v. Bagwell (1813), 4 Dr. & War. 398; 
Browne v. Caeendish, Cavendish v. Browne (1844), 1 Jo. & Lat. 606; Henderson 
V. Rothschild (1886), 33 Ch. D. 469. The assent of ono creditor is sufficient to 
render the deed mevocable {Harland v. Binlcs (I860), 15 Q. B. 713). 

(o) Garrard v. Lauderdale {Lord), supra, at p. 455. 

(p) E.g., Ellison v. Ellison (1802), 6 Yes. 666; Pulvertoft v. Pulverto/t (1811), 
18 Ves. 84, 99 ; Paul v. Paul (1882), 20 Oh. D. 742, 0. A. 

(g) Acton v. Woodgate (1833), 2 My. & K. 492; Synnot v. Simpson (1854), 5 
H. L. Cas. 121; Monte pore v. Browne (1858),’7 H. L. Oas. 241. 

(r) Siggers v. Evans (1855), 5 E. & 13. 367. 

(a) Synnot v. Simpson, supra. 

rt) New, Prance and Garrard’s Trustee v. Hunting, [1897] 2 Q. B. 19, 0. A.; 
Priestley v. Ellis, [1897] 1 Oh. 489. 

(a) Synnot v. Simpson, supra ; Priestley v. Ellis, supra. 

(i) Be Fitzgerald’8 Settlement, Fitzgerald v. White (1887), 37 Oh. D. 18, 0. A. 
(c) Bridgman v. Green (1755), 2 Ves. Seu, 627; Norton v. Belly (1764), 2 Eden, 
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presumption of fraud because the donor is old (&) or merely of 
weak character (e); but, where an illiterate or an aged and infirm 
person purports to give all his property to another, Ov’en to his 
wife, the court must be satisfied that lie knew what he was doing 
before the gilt will he enforced (/). 

Gifts will be avoided on the ground of undue inilu mce, first, 
where the court is satisfied that the gift was the result oi influence 
expressly used by the donee for tho purpose, and secondly, where the 
relations between the donor and donee have at, or immediately 
before, the time of tho gift been such as to raise a presumption that 
the donee had inlluence over the donor (;)). Tho donee in such case 
must provo that the donor was either emancipated from his influ¬ 
ence or placed by the possession of independent advice in a position 
equivalent to emancipation (It). 

In the case of parent and child the independent advisor must pro- 
loci the donor against himself; and, iE ho is not satisfied that tho 
gift is a right and proper one in the cuemnst.uiees, he must ndvi.-o 
las client not to go on with tho transaction and refuse to act further 
for lam if he persists (//). 

The best and possibly tho only advice which can properly ho 
given to a client who lias arranged to make a. gill, to his i.dicitor is 
to tell him not to do so(?)• A gift to tho solicitor will ho uplchl 
only if the relation of solicitor and client has ceased and tho 
influence may reasonably he supposed also to have ceased (L). 

834. The donor can aft* r the removal of the influence ratify tho 
gift, but he must know his rights and, being a free agent, determine 
to forego them (/), or at any rate elect to ahido by tho gift. Such 
election, if proved, is sufficient, although it is not promt that lie 
knew that lie has power to retract it (m). 

So long as the relation which invalidates the gift continues, lapse 


280; KolUih/f v. J’tinte (1800), 2 Gitf. 2-10, Wln/iev Hem/r (1MU), 2 1 l’«j It 
420; Alhard v Namur (1887), 80 Ch. I). 1-1,1, (’. A The siiduect of undue 
influence is fully dealt with under titles Em cj v, Yol. XIII , pp 17 el mj ; 
IGmUIUJU-.NT AMI VOID Mll.K OO-YVIIYAWES, p. 107, aide. 

(d) faint v. 1‘tud (1780), 1 Vet-. 19 

(/) Osmond v. F lira oy (1701), 8 P. "Wins. 120. 

(/') /Vnr v. T/ur (l>S52l, 1 T >c G. M AG 80 S, < 1 A.; Awhii.an v. Elsworlh 
(18(11), 8 Gutf. 151, an.l m-o titlu Em m , A cl. All I . pp 1 «J ( I S ttf 

../) AUtatd v. fi/annn\ nr/>nt T /»f*r (Vrji»', LJ .Tor tho ii'l.itiomi to \\h\< h 
tho lule applies see title lvu nv, Ynl. XI11., ]> 18 As fu lclmttiil of this 
juosLimption, K’o 4V <\mmher , (.\mnher v. Coomhcr, [Kill] 1 Uh, 171, and title 
if li AUDIT MINT AND VonMULK f’ONVliYA.NCES, pp. 10 3 et icq., ante. 

(h) J‘dtrelI v. rowel/, [190(1] 1 L'h 218, 'Jhe London and Westminster Loan 
and Pisninvt Co., Lid. v. Hilton (1011), 27 T. L It. 181. 

(0 Wriijld v. Carter, [1008] 1 Ch. 27, C. A., per Cu8ENS-1Iaiu>y, L.J., at 
p. 02; hut seo judgment of Enid UnoroiIAM in Ilunhr v. Allans (1881), 8 
My. & K 118, at p. 185, and Guddm d v. Carlisle (1821), 9 Pi ice, 100. A similar 
rule applies to the lelation of barrister and client, seo title Baiuusteks, Yol. 11., 
p. 805. 

(k) Seo dictum of Tukneh, L.J., in Holman v. Lm/nes (1854), 4 Pe Q. M. & G. 
270, 0. A., at p. 288 (a case of purchase from a client). In lie Holmes’ Estate, 
ICoodvxird v. Hunq a<je. (1801), 3 Gitf. 837, it was said that the presumption of 
undue influence mav he lebutted by circumstances short of the total dissolution 
of the relation of solicitor and client. 

{/) Havcry v, Kiwi (1850), 5 11. L. Gas. 027; Wriqlit v. Vanderolank (IMG), 
8 Pe G. M. & G. 133, G A.; Tyars v. Alsop (1880), 01 L. T. 8, 0, A. 

( m) Mitchell v. Hom/ray (1881), 8 Q II. I). 587, V. A. 
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of time is no bar to the avoidance of the girt, hut the donor mast Seot< ** 
seek relief within a reasonable time after the removal of the Legal 
influences under which the gift was made. After a long lapse of lacidents. 
time he will be presumed to have elected not to avoid it, or to have 
adopted or ratified it (a). The lapse of six years is a material 
clement for consideration (o). 

The right to avoid the gift passes to the personal representatives 
of the donor ( p). 

A gift will not be set aside if it is of small amount (</). 

835. Although a gift may be set aside on the ground of mistake Mistake, 
alone, yet whero there is no fraud or undue influence, express or 
implied, and no mistake induced by those who derive benefit under 

the gift, the mistake must be of a very serious character to induce 
the court to order the donee to restore the gift (r). 

Where a gift has been made on a misrepresentation of fact, though Effect of mis- 
an innocent one, the donor can avoid the gift, unless he elect, by representa- 
couduct or otherwise, not to do so (#). So if the gift is made under tl0n * 
the influence of a delusion relating to matters spiritual or temporal, 
the right to sot it aside is clear ( t). 

A man who has become engaged to a lady, and is afterwards Gift to 
rejected by her, can recover presents of any considerable value intended 
which he has made to her, or their value ; but cannot recover any Wl£e- 
that he may have given in order to introduce himself to her 
acquaintance and gain hor favour («). 

Sri: Sect. 3.— Conditions and Repugnancy. 

836. Giffs may be made subject to conditions either precedent Conditions 
or subsequent. A condition precedent is one to be performed before pi credent ami 
the gift lias taken effect; a condition subsequent is one to he per- hulj *e<meut. 
formed after the gift lias taken effect, though it is not necessary 

that the estate or interest should ho vested (l>), as a contingent interest 
can vest in right though not in possession (c). 

If the intention of the donor as evidenced by the words he has condition 
used points to the inference that ho intended the condition to subsequent 
lie subsequent rather Ilian precedent, then, if the words are P ruferret1, 

hi) Wri'ditx. Ytutdcrplmtl. (1S5G' 1 , S Do G. M. & G. 133, G. A.; MiLhell y. Ilom- 
jray (1881), 8 Q. li J >. CiSV, 0 A.; JUcardx. Shnner (1887), OG Ch. 1). 14ft, 0. A. 

(//) Smith x. Cl<v/ (1707), 3 Bio. G. G. G39, n.; JJorendm v. Annesley (Lord) 

(180(1), 2 Soli. & Lef G07, GoO ; Allard v. Skinner, supra, ut p 1KG. 

(p) Tt/ars v. Also/. (1889), G1 L. T. 8, G. A.; Allcard v. Shinto, su/>ra, per 
Bindley, L J , at p. 187; Anderson v. Ehiroith (18(31), 3 Gift. 154; Coutts v. 

Anrorth (1SG9), L. K. 8 Eq. 558. 

(q) Allcard x. Skinner, supra, at p. 185 ; Rhodes y. Bate (18G5), 1 Ch. App. 253. 

(?) Ot/ilvie v. Littlehoy , [1897] W. N. 53, C. A. Forgetfulness has been 

regarded as mistake (Hood of Avalon (Lady) x. Mackinnon, [1909] 1 Oh. 47G, 
preferring the judgments of Kay and Lores, L.JJ., in Barrow v. Isaacs <fc Son, 

[18911 1 U. B 417, C. A , to that of Lord Eshek, M.R , in the same case; com¬ 
pare Kelli/ v. Solari (1841), 9 M. & W. 54 ; Brownlie, y. Campbell (1880), 5 
App. Cub. 925, 952 ; and Ellis v. Ellis (1909),’2G T. L. R. 1GG; and see, generally, 
title MrsTAKE). 

(s) Re Glubb, Bamfirld Y. Rogers, [1900] 1 Ch. 354, 0. A. (dissenting from 
Wilson y. Thombiiry (1875), 10 Ch. App. 239); as to misrepresent alien, actual 
or constructive, see title MisitErHESENTATiON and Fkatjd. 

(() Nottidge v. Prince (18G0), 2 Giff. 246. 

(«) Robinson (Sir John) y. Camming (1742), 2 Atk. 409. 

(b) Jujerton v. Brownlow (Earl) (1853), 4 H. L. Cas. 1. 

(c) Barnet v. Allen (1782), 1 Bro. 0. 0. 181; Egerton v. Brownlow (Earl), supra. 
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capable of both constructions, the court holds the condition to be 
subsequent ( d ). 

If a condition precedent is imposed on an infant, which can be 
performed by him, but is not, the gift will not take efifeet, but, if the 
condition is subsequent, the infant will not lose the gift by non¬ 
performance during infancy ( e ). 

Where a condition precedent attached to a gift is impossible, of 
performance the gift will not take effect; but if a condition 
subsequent is impossible, the gift is absolute (/). 

837. Where there is an absolute gift of real or personal property 
and a condition is attached which is inconsistent with and repug¬ 
nant to the gift, the condition is wholly void and the donee takes 
the gift free from the condition (g). Thus a condition that a person 
to whom an absolute interest has been given shall not alienate nor 
charge it, or that his wife shall not be endowed, nor her husband 
be tenant by the curtesy, or that his daughters shall not inherit, or 
that the interest shall not be liable to execution nor to the bank¬ 
ruptcy laws, or that he shall not make a testamentary disposition 
of it, nor commit waste, are instances of repugnant conditions ( h ). 
So also is the condition that a tenant in tail shall not disentail (i). 

By the law of England if a man dies intestate, his real estate 
goes to his heir and his personalty to his next of kin, and any 
disposition tending to contravene the disposition which the law 
thus makes is against the policy of the law and void ( j). 

Although restraint on alienation of an absolute interest in posses¬ 
sion during a certain period is bad (/c), a condition that the donee 

(</) Be Greenwood, Good hart v. Wootlhead , [1903] 1 Cli. 7-19, C. A., per Collins, 
M.H., at p. 755. 

(#>) Co. Litt. 246 b; Bevcin v Mahon-IIagan (1891), 27 L. It. Ir. 399; Partridge 
V. J‘<ntndi/e [1894] 1 Ch 351 ; lie Fdwanls, Lloyd v. Bayes, [1910] 1 Ch, 541. 

(/) Co. Litt. 2<)6 a; Re Qreenwood ( Goodhart v. Woadhead, *n/>ra; Be Croron, 
Croton v. Fei rent, [1901] 1 Ch. 252 i those are cases of wills, but the same principles 
apply); Peyton v. Bury (1731), 2 I’. Wins. 626. 

(r/) Bradley v. Paroto (1797). 3 Ves. 324 ; Byng v. Strn ffotd {Lord) (1813), 5 
B' hv. 558, 567 ; Watkins v. II ilhams (1851), 3 Mae. & G. 622 ; Egeiton v. 
Brun'ulow {Kml) (1853), 4 II. L. Oas 1. pet Lord Tkuko, at p. IkI. The same 
rule applies if the condition is that the donee commit a crime (Co. Litt., s. 334). 

(//) Co. Litt., 222 b , Portvx,ton's [Mary) Oner (1613), 10 Co. ltep. 35 b, 39 a; 
Bradley v. J'enoto. supra; Gnlhrer v. I’aiar (1746), 8 De G M. & G. 167, n.; 
Brandon v. Robins on (LSI 1), 18 Yos. 429; Ross v Boss (1819), 1 Jac. & W. 154 ; 
Eifhtun v. Cobb (1839), 5 My. & Cr. 145, 153 ; Holmes v. Godson (1856), 8 
De G. M. & G 152 C. A. ; Hood v. Oglander (1865), 31 Beav. 513; Re Jones’s 
Will (1c70), 23 I., T. 211 ; Photo v. Kurd (1877), 7 Ch. D. 669 ; Re Dugdale, 
Thtgdale v. Dugdate (1888), 38 Ch. D. 176, whero it was held that the defeasance 
was bail vvuothcr by way of condition or conditional limitation. As to the 
recognition paid by tho court to an inalienable interest in a Scottish heritable 
bond, see Re Fitzgerald, Snrman v. Fitzgerald, [1904] 1 Oh. 573, 0. A., and title 
Conflict of Laws, Vol. VI., p. 209. 

(») Dawkins v. Penhryn {Lord) (1878), 4 App. Cas. 51. 

(;’) Muschamp v. Bluet (1617), J. ilridg. 132 ; Gulliver v. Vaux, supra ; Bull V. 
Kingston (1816), 1 Mei. 314; Cuthbert v. Burner (1822), Jac. 415 ; Hare v. Cairn 
(1830), 10 B. & C. 433 ; Holmes v. Godson, supra ; Re IVilcocks' Settlement (1875), 

1 Ch. D. 229. On a death on or since the 1st January* 1898, real estate devolves 
upon the personal representative in trust for the persons beneficially entitled 
thereto ; see Land Transfer Act, 1897 (60 & 61 Viet. c. 65), ss. 1 (1), 2 (1); and 
titles Descent and Distribution, Vol. XI., p. 4; Executors and Ajdminis- 
ifiATors, Vol. XIV., p. 238. 

{k) Bemud y. Tmtrangeau (1867), L. E. 2 P. 0. 4; Re Rosher, Rosher V. Rosher 
(1884), 26 Ch. D. 801 ; but see Kearsfey v. Woodcock (143), 38 Hare, 185. The 
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shall not alienate a reversionary interest appears to be good (l), $,nd 
bo is a condition that the donee shall not alienate to a particular 
person or class of persons (m). 

A restraint on alienation except to a particular person is bad, 
but the law as to the restraint on alienation except to a particular 
class of persons cannot he said to be clear (n). If a restriction on 
the pi ice is added the restraint has been hold to he void(o). One 
property can be given on condition that another is not alienated, 
for such a gift does not interfere with the power of the donee to 
alienate the property given, and so there is no repugnancy (p). 

Where the gift is absolute in the first instance, a restraint on the 
power of leasing iB void on the same principle as a restraint on 
alienation (q). After an absolute gift a proviso of forfeiture on bank¬ 
ruptcy or alienation is void (r). A gift over of what the donee of an 
absolute interest in the corpus or income does not dispose of is void(s). 

In short, an incident of the estate given, which cannot be directly 
taken away nor prevented by the donor, cannot be taken away 
indirectly by a condition which would cause tbe estate to revert to 
the donor, nor by a conditional limitation which would cause it to 
shift to another person (t). The above rule applies also where the 
subject of the gift is for life only (u). 

838. Property is sometimes made inalienable by Act of 
Parliament (a). 

839. A condition in total restraint of marriage is void (6), but 
not one in partial restraint (c). But in tbe case of realty, except in 

law stated in this section does not apply m its entiiety to mariied women, who 
may be restrained during ooveituie Irom alienating their sepaiate property; 
see p. 424 post, and title Husband and Wive. 

(/) ChunhiU v. Marks (18-14), 1 Coll. 411 ; Re Payne (1858), 25 Beav. 556; Re 
Porter, Coupon v. Cappet, [1892] 3 Ch. 481. 

(m) Co. Litt. 223 a; lie Mat hay (1875), 'Ij. R. 20 Eq. 186 ; Re Rusher, Rusher 
V. Roslur (1884), 26 Ch. I). 801. 

(n) Muschamp V. Bluet (1617), J . Bvidg. 132; Attwafer v. Attwater (1853), 18 
Beav. 330 (dissenting from Doe d. (Jill v. Ptaison (1805), 6 East, 173); but see 
Re Madetty, supra. 

(o) Crofts v. Beamish, [19051 2 I. E. 349, O. A. , 

(p) Co. Litt. 223 a. 

(q) Re Roshcr, Eoaher v. Rusher, supra, 

m Brandon v. Robinson (1811), 18 Yes. 429; Re Machu (1882), 21 Oh. D. 838; 
Re Dugdale, Dugdale v. Dugdale (1888), 38 Ch. D. 176; Corbett v. Corbett (1888), 
14 P. D. 7, C. A. ; Met<alfe v. Metmlfe (1889), 43 Ch. D. 633. 

(a) Rossv. Ross (1819), 1 Jac. & YV. 154; Bourn v. Gthbs (1830), Taml. 414; 
Green v. Harvey (1842), 1 Hare, 428; Watkins v. Williams (1851), 3 Mac. «& O. 
622 ; Bowes v. Goslett (1857), GW.E 8 ; Henderson v. Cross (1861), 29 Beav. 216 ; 
Parnell v. Boyd, [1896] 2 I. E. 571, 595, 0. A.; Re Jones, Richards v, Jones, 
[1898] 1 Ch. 438; Re Walker, Lloyd v. Tweedy , [1898] 1 I. R. 5. Doe d. 
Stevenson v. Glover (1846), 1 0. B. 448, contra, cannot be reconciled with the 
other decisions. All these cases relate to gifts by will, hut it seems that 
the same principle applies to gifts by deed or instrument in writing inter vivos. 

(t) Re Dugdale, Dugdale v. Dugdale, supra,'per Kay, J., at p. 182, 

(u) Brandon v. Robinson, supra; Metcalfe v. Metcalfe, supra. 

(oj See not® {q), p. 408, ante. 

(b) Morley v. Rennoldeon, Morley v. Linkson (1843), 2 Hare, 570; Re Bellamy, 
Pickard v. Holroyd (1883), 48 L. T. 212; Re Wright , Mott v. Iesott [1907] 1 Ch. 231. 

(c) Qillet v. Wray (1716), 1 P. Wins, 284 ; Scott v. Tyler (1788), 2 Bro. 0. 0. 
431; Stackpole v. Beaumont (1796), 3 Yes. 89; Lloyd V. Branton (1817), 3 Mer. 
108; Re Nowrse, Hampton v. Nourse, [1899] 1 Ch. 63 * Re Whiting's Settlement, 
Whiting v. De Rutzen, [1905] 1 Ch. 96, C. A. So a gift subject to a condition 
that a man or woman shall not remarry ia good (Newton v. Marsden (1862), 2 


Skot. 4. 

Legal 

Incidents. 


Void 

restraints. 


Gifts for life. 


Property 
inalienable 
by status. 

In restraint 
of marriage. 



42 1 


Gifts, 


Sscr. 4. 
Legal 
Incidents. 


Gifts until 
alienation or 
bankruptcy. 


Ilcstiaint on 
anticipation. 


TIIc^rI 

puiposci. 


Ihilicry. 


Illegal com¬ 
missions. 


A gift, if an 
illegal act is 
pet fanned, 
invalid. 

Test of 
illegality. 


the case of a tenancy in tail (d), a limitation over on marriage is 
not bad, unless the intention of the donor is to restrain marriage 
and promote celibacy. In the ordinary ease the donor makes such 
a limitation over in the expectaiion that a woman who marries will 
ho maintained by her husband (r). 

A gift of income can he made upon trust for a person until 
attempted alienation or bankruptcy (/), or until marriage (f/) and 
then over; and though a man, or an unmarried woman, cannot take 
an absolute gift in such a way that he or she cannot alienate it, a 
married woman can be restrained from anticipating property given 
to her for her sepatate use, or as her separate property, under the 
Married Women’s Piopertv Act, 1882 (//), so long as sho is married, 
hut if she becomes unmarried again the restraint at once ceases. 

840. A gift for an illegal purpose may expose the offender to 
the criminal law, such as a gift for the maintenance of an action 
in which the donor has no interest oh or a gift relating to the 
nomination or appointment to or resignation of a public office (k), 
or a gift to a member, officer, or servant of a public body on 
account of doing or foi bearing to do anything in respect of any 
matter in which such public body is concerned (/), or a gift to a 
voter (including treating) at or in connection with an election (m), 
or a gift to an agent as an inducement or reward for doing or not 
doing any act m relation to his principal’s affairs or for showing or 
not showing favour or disfavour to any person in relation thereto(»). 

Though a gift with a condition subsequent that the donee should 
commit a crime is good and the condition can he disregarded (o), 
a gift in respect of an act which is illegal, e.p., to commit a 
murder, is ineffectual though the act lie performed ( p). 

Gifts are necessarily illegal if their tendency is to promote 
unlawful acts, without regard to the amount of the inducement 
held out or interest created, or l to the position of the parties, or to 
any other circumstances which go to affect the probability of the 
unlawful act- being done (q). 

John. &*I7. 356; Feans v. linsser (1SG1), 2 Hem, & M. 190; Allen v. Jackson 
(1875), 1 Ch D 399, 0. A.); and see title Wills. 

(d) Arundel's {Karl) Case (1575), 3 Dyer, 312 b. 

(e) Jones v. Junes (1876), 1 Q. 31. D. 279 (the rule as to realty being founded 
on the common law of England, and that as to personalty on the civil law). 

(/) Brandon v. llohinson {1811 ), 18 Yes 429. 

{(/) Morlc ;/ v. llennoldson, Movie>) v. Lxnksun (1.813), 2 lime, 570; lie Bellamy, 
Pickard v. lloboyd (1883), 48 L. T. 212 ; see title Settlem rnts. 

(A) 45 & 4G Viet. o. 75 ; see title Husband and Wile. 

(i) See title Action, Yol. I., y. 51. 

(k) Sale of Offices Act, 1809 (49 Goo. 3, e. 1201, s. 4 

(?) Public Bodies Corrupt Practices Act, 1889 (52 & 53 Yiot. c. 69), s. 1. If or 
definition of public body, see ibid., s. 7. 

(m) See titles Criminal Law and Procedure, Yol. IX., p 484; Elections, 
Yol. XII., pp. 281 et seq. • 

(») Prevention of Corruption Act, 1906 (6 Edw. 7, c. 34), s. 1. A poison 
Fovving under the Crown or any corporation, or any municipal, borough, county 
or district council, or any board of guardians, or any person employed by or 
acting for another, is included in the term “ agent” (ibid., sub-ss. (2), (3)). 

(a) Co. Lilt. 206 b. 

(p) Shop. Touch. (Ed. Proston) p. 129. 

W) f'qerton v. Brmonlow {Earl) (1853), 4 H. L. Cas. 1, per Lord Brougham, 
ly P-f 14- The subject of gifts in relation to gaming is dealt with fully under 
title Gaming and wagering, pp. 266 et seq., post. 
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As a general rule an agent cannot retain as against his priueipal 
a gift from a third person in connection with his principal’s affairs 
without the knowledge of the principal (/), and an agent who 
corruptly accepts any gift for doing or forbearing to do acts in 
relation to his principal’s affairs or business is guilty of a mis¬ 
demeanour, and the donor of the gift is equally guilty ('«). 

Suh-Skct. 4 .— -Miscellaneous Tucithuh. 

841. A gift alleged to have been made by a deceased person 
cannot, as a goneral rule, he established without some corrobora¬ 
tion (t). Oorroboration is some testimony supporting a material 
point in the testimony to he corroborated (u ); it may be supplied 
by the evidence of some other person or by some attendant circum¬ 
stances or by Borne facts established ah inula (r). The mere fact 
that the subject of the alleged gift was kept in the house belonging to 
the wife, if that was the home of* ono of the homes of the husband, 
would not be regarded as corroborative of tbe wife’s allegation of a 
gift(u). On the other hand, pioof that the alleged donor was at tlm 
time making gifts to other members of his family is corroborative of 
the claimant's story (h ). In some cases the ]tulgos have deiinitely 
stated that the court caunot act on the unsupported testimony of a 
person in his own favour, but it appears that there is no hard and 
fast rule tlniL the evidence of the alleged donee must he disbelieved 
it uncorroborated. It must he examined with care, even with 
suspicion, but if it brings conviction to the tribunal which lias to 
try the case that conviction will be acted on (<•). 

842. Voluntary bonds are debts, and can bo enforced agaiust the 
person creating them or legatees from him, but in the administra¬ 
tion of his estato will not ho paid until after his debts for valuable 
consideration (d). If, however, aaiy person interested under a 
voluntary bond assigns his beneficial interest for value, the claim 


(r) See title Aoenuy, \'ol. T , p J 00, and the cases there cited 

(s) Prevention of Corruption Ad, 1900 (6 Edw, T, c. dl). See title Criminal 

Law and Procedure, Vtd. IX , p. 710. * 

(f) Consttt v. Bell (1842), 1 Y & 0. Ch. Cas. 509; Grant v. On • it (1865\ .*31 
Iieav. Olid, Down \ Ellis (1805), do Ileav. 578 ; llartfonl v. J’awer (18U9J, 
3 I. It. Eq. 602, Hughes v Sea nor (1809), IK "\V. It 108 ; Rogeis v Vuwell (18691, 
18 "VV. It. 282 ; Morlcy y. Fmnnj (1870), 18 W. It 4'JO, where James, V 
gives as a reason for the lule that “ the temptation t«» lie is so strong, and the 
facility with which a lie may be concocted is so great” ; Ilill v. Wilson (1873', 
8 Oh. App. 888; lie Whittaker, Whittaker v. Whittaker (1882), 21 Oh. D. 6,>7 ; 
Re Finch , Finch v. Finch (18M3), 23 Oh. J>. 267, 0. A.; Re Harnett, Leahy 
O'Grally (1886), 17 L. 11. Ir. old. 

(u) lie Finch, Finch v. Finch, supra, )»r Jessiu., M.lt., at p. 272. 

Dawn v. Ellis, supra. per Lord Eomilly, M.lt., at p. 581. 
lie Finch, Finch v. Finrh, supra. 

lie Richardson, $ hill it o v. Hobson (1885), 30 Ch. D. 396, C. A., per 
Lord Esher, M.E., at p. 400. 

(<•) Re Garnett Gandy v. Macaulay (1885), 31 Oh. D. 1, C. A.; Re Richardson, 
Shillito V. Ilobeon, supra; Re Hodgson, Beckett v. Ramsdale (1885), 31 Oh. I). 
177, 0. A.; Rawlinson v. Scholes (1898), 79 L. T. 350; Re Farman, Furman v. 
Smith, (1887), 57 L. J. (OH.) 637 ; Re Dillon , Duffin v. Duffin (1890), 44 Oh. I). 
76, C. A. ; Re Griffin, Griffin v. Griffin, [1899] 1 Ch. 408; and see title 
Executors and Administrators, Vol. XIv,, p. 341. 

(<f) Lomas v. Wright (1833), 2 My. & K. 769: Markwell ▼. MarkweU (1864), 
34 Bear. 12; Adames v. Hallett (1868), L. B, 0 Eq. 408. 
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of the assignee in the administration of the estate of the donor 
of the bond stands upon the same footing as if the bond had been 
originally given for value (e). 

A promissory note, not given for value, does not constitute the 
payee a creditor (/), but where a promissory note, not given for 
vaiue, has been cancelled and a fresh one given on a compromise and 
interest paid under it, the fresh note will be paid before legacies (g). 

843. Where a person makes a gift of property, which with other 
property is subject to a charge, and in the gift there is not any refer¬ 
ence to the charge, nor any covenant for title, then if the donor created 
the charge and is personally liable to pay it, the donee cannot be 
called on to pay any part of it (/*): but if the donor took the property 
subject to the charge and is not personally liable to pay it, the donee 
takes subject to the charge ( i ). 

A covenant for further assurance or against incumbrances, or a 
declaration that the propeity being given is freo from incumbrances, 
might show that the property returned by the donor is to bear the 
whole of the incumbrance ( k). In a gift by deed the donor should 
not give covenants for title; the covenants implied by a convey¬ 
ance “ as beneficial owner ” are implied only in a conveyance for 
valuable consideration (l). 

844. Where a person has entered into a contract with builders 
for the erection of a building on propeity, which he has in liis 
lifetime conveyed to another absolutely, and the contract is not 
completed at his death, that other cannot require its completion at 
the expense of the estate of the deceased (»i). But if the propeity 
passes to his devisee or heir-at-law as such, such devisee or heir-at- 
law can have the contract completed at the expense of the personal 
estate of the deceased (it). 

845. Where a person obtainp an absolute conveyance or gift for 
a particular purpose, and afterwards makes use of it for another 
purpose, the court will interfere on the ground of fraud (o). 

But if a gross sum or the whole income of the property is 
given, aaid a special purpose of the gilt is declared, the gift is treated 
as absolute, and the purpose as merely the motive of the gift, so 
that the donee will take the gift, the declared purpose being 
disregarded ( p). 

(e) Payne v. Mortimer (1839), 4 De 0. & J. 447, C. A. 

(/) lie Whitaker (a Person of Unsound Mind) (1889), 42 Ch. D. 119, 0. A., 
per Cotton, L.J., at p. 124 ; see title Bills of Exchange, Promissory Notes, 
and Negotiable Instruments, Vol. EL, p. 496, note (p). 

(g) Dawson v. Kearton (1836), 3 Sm. & Gb 186. 

(h) Be Darby's Estate, Rendall v. Darbi/, [1907] 2 Ch. 465. 

(i) Ker v. Ker (1869), 4 I. B. Eq. 15, 0. A. 

(k) Re Jones, Farrington Forrester, [1893] 2 CL 461 (a case, however, where 
there waB valuable consideration). 

(ft Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. o. 41), 
s. 7 (A); and see titles Beal Property and Chattels Real ; Sale of Land. 

(m) Be Day, Sprake v. Day, [1898] 2 Ch. 510; see title BUILDING CONTRACTS, 
Engineers and Architects, Vol. IEL, p. 273. 

(n) Holt v. Holt (1694), 2 Vem. 322; Cooper v. Jarman (1866), L. B. 3 Eq. 
98 ; Re Day, Sprake v. Day, su]>ra. 

(°) Young v. Peachy (1742), 2 Atk. 254. 

{p) Barlow v. Grant ((1684), 1 Vera. 256; Nevill v. Nevill (1702), 2 Vem. 431 ; 
Barton v. Cooke (1800), 5 Yes. 461 ; Hammond v. Neame (1818), 1 Swan. 36; 
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l 

A donor cannot by any declaration as to his intention prevent Segt - *. 
an absolute gift falling within the operation of any covenant or Legal 
bargain made by the donee in regard to it, so that if a woman in Incidents, 
her marriage settlement has covenanted to settle her after-acquired o ove ^ta 
property, and property coming within the terms of the covenant is to settle 
given to her without a general restraint on anticipation, no declara- after-acquired 
tion of intention on the part of the donor will prevent the covenant P ro P ert J' 
taking effect (q). 

846. Where a donor by one deed gives annuities to certain Cumulative 
persons, and by another deed gives annuities to some of the same 
persons of different amount, the annuities are cumulative, though 

the donor may stand in loco parentis to some of the annuitants (r). 

847. The donor of a gift the enjoyment of which may cause Dangerous 
injury to the donee is not liable for such injury, unless at the time 

of the gift he knew of the danger to the donee and did not warn 
him (s). Tho gift must be enjoyed as it is given and taken with 
its risks, but subject to this, that if the donor knows of some evil 
character in it at the time and does not warn the donee, he is 
responsible, although it was a gift ( t ). 

848. If a conveyance is expressed to be for valuable eonsidera- Pretended 
tion, though in fact none was paid, the grantee, if he asserts that consideration, 
a gift was intended, must produce the clearest evidence of the 

alleged donor’s intention, otherwise there will be a resulting trust 
for the grantor (?<). 

849. Where money is publicly subscribed for the benefit of Surplus of 
certain persons and there is no provision for its application after voluntary 
their deaths, there is a resulting trust for the donors and their ,ub8cri P tl0a9, 
representatives (r). If, however, it should be subscribed for the 
education of certain children and there remains a sum in the hands 

of trustees, after they have grown up, it will be divided among the 
children (a). 

If honorary members of a society make absolute gifts to it, and 
all the beneficial interest in the funds of the society is exhausted, 
there is no resulting trust of the surplus in favour of the honorary 
members, but the property passes to the Crown (b). 


Leche v. Kilmorey (Lord) (1823), Turn. & E. 207 ; Lassence v. Tierney (1819), 
1 Mac. & Gk 551 ; lie Skinner's Trusts (I860), 1 John. & H. 102; Re Sanderson's 
Trust (1857), 3 K. & J. 497 ; and see title Wills. 

( q ) Me AUnutt, Pott v. Braseey (1882), 22 Ch. D. 275; Srholjield v . Spooner 
(1884), 26 Ch. D. 94, C. A., where certain expressions by Wood, V.-O., in 
Me Mainwnrivg's Settlement (1866), L. E. 2 Eq. -187, to the contrary effect were 
dissented from ; Tremnyne v. Rashleiqh, [1908] 1 Ch. 681, 687. 

(r) Palmer v. Newell (1856), 8 Do Gk M. & (J. 74, C. A. ; see title Equity, 
Vol. XUL, p. 133. 

(a) Gautret v. Egerton (1867), L. E. 2 0. P. 371, where it was said that there must 
be something like fraud on the part of the giver before he can be made liable. 

(t) Lowery v. Walker, .[1910] 1 K. B. 173, C. A., per BUCKLEY, L.J., at p. 190; 
reversed on another point, [1911] A. C. 10. 

(t t) Hughes v. Seanor (1869), 18 W. E. 108; Coultwas v. Swan (1870), 22 L. T. 
539; and see Bridgman v. Green (1755), 2 Ves. Sen, 627. 

(v) Me Abbott Fund Trusts, Smith v. Abbott, [1900] 2 Ch. 326; and see A.-G. r, 
Bristol Corporation (1820), 2 Jac. & W. 294, 307, 308. 

(a) Me Andrew's Trust, Carter v. Andrew, [1905] 2 Ch. 48. 

(b) Braithwaite v. A.-G., [1909] 1 Ch. 510; ana see, generally, titles Chari¬ 
ties, Vol. IV., pp. 181,197; Descent and Distribution, Vol. XL, p. 28. 
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850. Where dominion over the subject of tho gift is rostorod by 
the donee to the donor, the gift is at an end (<:). 

851. Modern legislation has imposed duties on gifts inter vivos 
made in certain circumstances. Thus, estate duty is payable on the 
death of the donor in respect of gifts of property made less than three 
years before his death and also in respect of any gift, whenever made, 
of which Iona Jhle possession and enjoyment have not been assumed 
by the donee immediately upon the gift and thonceforward retained 
to the entire exclusion of the donor or of any benefit to him(d). 

Ad valorem stamp duty as on a conveyance or transfer on sale 
is also payable on conveyances or transfers (with certain 
exceptions) operating as voluntary dispositions inter vivos, the duty 
being calculated according to the valuo of tlie property conveyed 
or transferred (c). 
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Part V.—Incomplete Gifts. 

852. When a gift rests merely in promise or unfulfilled inten¬ 
tion, it is incomplete and imperfect, and the court will not compel 
tho intending donor, or those claiming under him, to complete 
and perfect it (/'). 

An incomplete gift can bo revoked at any time (<j). 

A cheque is a mandate to tho donor’s bankers, which is revoked 
by his death, unless before that event the cheque is presented and 
paid, or presented hut not paid by Hie hankers though there were 
funds to the drawers credit sufiicient to pay it (h). If, however, 
there were not sufficient funds to the drawer’s credit, then the 
cheque, though presented, hut not paid, would he revoked by the 
donor’s death (?!. 

Jf a person to whom another gives, as a present, a cheque on his 
own account, pays it a vs ay for valuable consideration, or in 
payment of a debt of his own, before tho hankers are apprised of 
the drawer's death, the gift is, apparently, not revoked (k). 


(r) James v. James (18091, IS* L. T. KUO 

(d) Finance Act, 1894 (37 38 Viet c. 30), s. 2 (1) (c); Finance 

(1003-10) Act, 1910 (10 Edw. 7, c. 8), s. 39. Tho duty is not payable on gifts m 
(■■iwderatioxi of marriage, or which are part of the normal and reasonable 
expenditure of the dunoi, or which, in the case of any donee, do not exceed m the 
asgioKato £100 in valuo or amount (Finance (1909-10) Act, 1910, s. 39 (2)). 
The duty is payable by the donee (lie Btddington, J ftchuth v. Samuel, [1900] 
1 i'ii. 771 , and oompiue He Hudson, Spencer v. Turner, [1911] 1 Ch. 200) , see 
title E.-.l'Aiii ani> 0riir.il Death Duties, Vol. XIIE, pp. 187, 220. 

(c) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), e. 7-1. 
if) Wycherley Wycherley (1708), 2 Eden, 173; Ellison v. Ellison (1802), 
6 Vae. 036; Hooper v. (loodwin (1818), 1 Swan. 183; IVarel v. And/and (1843), 
8 Beav. 201 ; KJecuw'h, v. Manning (1831), 1 De G. M. & O. 176, C. A.; Lumbcit 
v. Overton (1861), III,. T. 303; Forrest v. Forrest (1863), 11 L. T. 763. 

(a) Standing v. Hon rum (1883), 31 Ch. D 282, 290, 0. A. 

On Tate v. I.edhmd (1831), Kay, 638; Bromley v. Brunt on (1-86S), L. It. 6 Eq. 
273 

(>} ll nnh-y v. Bninton, smvux. 

(A) TeJe v. Hilbert (1798), 2 \ r es. Ill, 118; Bolls v. Bearce (1877), 5 Oh. P. 
730; see title Bankers and Banking, Vol. I., p. 607, 
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If a person merely places a cheque, drawn by a third person in rAlrr v - 
Jiis favour, into the hand of another and then takes it away and Incomplete 
locks it up, thore is not a complete gift ( l ). Gifts. 

The mere handing over by a mortgagee of a deed deposited with Equitable 
him by way of equitable mortgage, though accompanied bywords mortgagee 
of gift, is an incomplete gift, and does not pass any interest in the },anclm £ ovcr 
equitable mortgago (in). deed ' 

853. The principle of the distinction bofcween a declaration of Distinction 
trust and an intended gift is that in the former case a person shows between 
an intention to make himself a trustee, whereas words of gift show 
an intention to deliver over tho property to another, and not to declarations 
retain it in the intending donoi's possession for any purpose, tIU&t - 
fiduciary or otherwise (a). Consequently the courts will not con¬ 
strue incomplete gifts as declarations of trust in order to make them 
effective (o). * 

Tho intention to declare a trust may ho incomplete or the trust An impel root 
may be an attempt to evade the law, and in neither of these cases 01 ' 
will tho gift ho upheld ( p ). UuSv ‘ 

But though the court will not assist an intended donee to com- The court will 
pletean incomplete gift, neither will it, at tho instance of a donor who ^ 
-—--revoke. 

(/) Jones v. Lori' (1805), 1 < ii App 25 

(m) Ur Iiuhtirdum . Sln/hto v / Lli.on (1SS5), 30 Oh. D. 300, C. A. 

(n) Richards v. I/dhruh/c (1ST 1), L. It. IS Eq. 11, per JfisSET., M.JLJ. 

(<>) MaVoit y. Wihon, fl!H>3] 2 Oh. -10 J, } »r JJvitNF. J , at p /iOO ; Mdroy 

1 J-ord (18(32), *1 ]>o (J E. & J. 201, (A. Tho following uio some 
of the cases m which tho judj.it formalities of a present gift not having 
been observed, tho attempt t>> establish u declaration of trust has failed :— 

\ntrohin v. Smith (1805), 12 Yes 3!) (shales m the 1’oith and Clyde Naviga¬ 
tion) ; ('alien v. jli'iin i/ ilMla), l Madd. 170 (letter r.onsenting to a sum 
being given 1; EduarJs v. dm-:. i'ls:,(>>, 1 My A Or. 220 (bond); Ihllou v. 

I'oppin (18311), 4 My. & Or. <317 (Last Ludia stock and slimes in tho (J-lohe 
Insurance Company); Met! v KtUlewti/ (18*13), 1 ]’h. 812 (assignment ot a 
s/'Ot suctessioius which operates only as an agreement), St uric v. Law (18101, 
la Sun tlo (turnpike sonnilie-), I'/ur v. I'me (I8dl), 11 Uoav. 508 (gift of 
land, a house, and chattel.s by deed poll), atlirmed on appeal, on. different 
giminds (1852), 1 l>e («. M & ( f. 3308, O A ; fhuh/e v. Jlruh/r C1852' 

It! lleav 31d (Columbian bonds, Consols, and cash), Wrtde y. i III we (l853), 

17 lleav. 2d2 (United States bank slimes), Lenh v. Keep (,1854), 18 lleav. 28o 
(Consols), /‘ttk/nnn v. Tin/lor (18(32), 311 Hcav. 250 (where power ol attorney 
not acted on); Ho lords v. I)<llmd,/e, supra (leasehold mill, plant, machinery, 
and stock in trade); IVarmncrx Ihujeis (18731), L. 1! 1(3 Uq 3110 (statements oi’ 
a gift held to ho of a testamentary diameter); Moo/e v. Moore (1871), L. B. 

18 Eq. 474 (debmduro); lira rt lei/ v A v'lwhon (1875), U lb 1!) Eq. 233 (shares 
in a colliery), Hr Urchin's Fstutr, Jluturi v. lYooIlrcn (1881), 17 Ch. 11. 418 
(furniture) ■ Jic Shutd, l'dlnjlriJijr v. Burrow (1885), 53 L. T 5, C. A. (debenture 
stuck); lie Ashcroft, id; pmte Kirhu (1887), 3 T. L. li. 582 (Dutch lthenish 
ibiilway shares included m a voluntary settlement); Vincent v. Vincent (1887), 

50 L T. 243, C. A (whore a man sent a letter to his futnro wife, saying lie 
willed and bequeathed to her certain piopeity) ; O'Flaherty v. Browne, [lt)()7j 

2 1. 11. 410, (J. A. (deposit receipt— an attempt to pass property alter death 
without making a will) ; and see, generally, title Equity, Yol. NIT., pp. 97 
ft seif, 

(p) Smith v. T Varde, Dnrlcrtt v. THm/r (1845), 15 Sim. 50, whore a father 
ini ended that stock should bo transferred into his own and his wife’s names in trust 
for his child, but the bank refused to allow any reference to tho trust and no 
formal declaration was ever executed ; Field v. Lonsdale (1850), 13 Beav. 78, 
yebore, in the case of an investment in a savings hank in a man’s name in trust 
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repents of his intended gift, compel a deed of inchoate gift to be 
delivered up ( 9 ). 

854. The subsequent acts of the donor may give the intended 
donee a right to enforce an incomplete gift. Thus, if a donor puts 
the donee into possession of a piece of land and tells him that he 
lias given it to him that he may build a house on it, and the donee 
accordingly, with the assent of the donor, expends a large sum in 
building a house, the donee can call on the donor or his representa¬ 
tives to complete the gift (r). 

An imperfect gift may also be perfected by the donor appointing 
the donee to be his executor ($) or one of his executors (a), In this 
case, however, the intention to givo must not bo an intention of 
testamentary benefaction, although the intended donee is the 
executor ; for, if so, the rule cannot apply, the proscribed formali¬ 
ties for testamentary disposition not having been observed ( 6 ). 
Further, there must he a present intention of giving certain defmito 
property, the gift being imperfect for some reason at law, and not 
a mere promise to pay on a future occasion (r). Tho rule applies 
to the intended forgiveness of a debt by a testator, if there is 
sufficient evidence of his intention during his life to forgive it ( d ). 

855. A promise to pay a sum of money to some charitable object, 
though part may have been paid in the lifetime of the promisor, 
cannot be enforced against his estate (<?). But it has been held that 
if a person promises to leave a sum of money to a school society for 
the prosecution of tlieir undertaking, and in consequence the 
society establish a school, the society can recover the sum 
promised (/’). 

856. If the object of an intended gift is uncertain, there is no 
gift unless there is some power of selection, or election, in the 
intended donee (g), and the power of making it certain rests with 
the donee, except in special cases (h). 


for Ms si&ter, in order to evade a rule as to the amount permitted on deposit, it 
was held that no trust was created. 

(q) De Hoghton v. Money (1865), 35 Beav. 98. 

(r) Dillwyn v. Llewelyn (1802), 4 De Gr. P. & J. 517. 

(s) Strong v. Bird (1874J, L. R. 18 Eq. 315; Be Griffin, Giiffin y. Griffin, 
1.1899] 1 Ch. 408. 

(a) Be Stewart, Stewart y. McLaughlin , [1908] 2 Ch. 251. 

(5) Ibid., at p. 255 ; Selwin y. Brown (1735), 3 13ro. Pari. Oas. 607 ; Rellyslop, 
Uy* lop y. Chamberlain, [1891] 3 Ch. 522. 

(c) Be Innes, Innes y. Innes, [1910] 1 Ch. 18S. 

\d) Strong v. Bird, supra; Be Applebee, Leveson v. Beales, [1891] 3 Ch. 
422. 


(e) Be Hudson, Creed v. Henderson (1885), 54 L. J. (err.) 811; soo title 
Charities, Yol. IV., p. 146. 

(/) Re Soames, Church Schools Co. y. Boames (1897), 13 T. L. R. 439. 

(g) Shep. Touch. (Ed. Preston) pp. 242, 250, 252. Thus a gift of “ a horse or 
a cow ’’ (in the disjunctive), or of one of the donor’s horses, when he has 
M'vnral, gives a power of selection to the donee which must he exercised in 
the donor s lifetime. 

V 1 ) Perkins, Profitable Book (Laws of England), 15th ed., p. 17, 
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857. A gift mortis causd has already beon defined (i). Tt is a 
singular form of gift, being one which is neither entirely inter 
vivos nor testamentary (/;). It must be made in contemplation of 
death, and only takes effect in case of death ( l), and must not 
be in contemplation of suicide, as that would bo against public 
policy (m). 

For an effectual donatio mortis causd it is essential that (1) the 
gift be made in contemplation, though not necessarily in expecta¬ 
tion, of death; (2) there be delivery to the donee of the subject 
of the gift; (3) the gift be made in circumstances which show that 
it is to take effect only if tho death of the donor follows ( n ). 

The title of the donee can never be complete until the donor is 
dead, and if the subject of the gift is not then completely vested in 
the donee the question arises whether he can call on the representa¬ 
tives of the donor to make good his title (<>). A good donatio mortis 
causd, where the subject of the gift is not completely vested 
in the donee, raises by operation of law a trust, which is there¬ 
fore not within the Statute of Frauds ( p), and under which the 
donee can call on the representatives of the donor to complete the 
gift ( q ). The title remains in the donor until tho event happens 
which is to divest him, that is his death, so that if it appears that 
the donor intended to divest his interest at once, the transaction will 
bo treated as a gift inter viios, complete or incomplete as the case 
may be, and not as a donatio mortis causd (r). 

There is an implied condition that the gift is to be retained only 
in the event of death, though the donor does not expressly say 
so («). The death may take place sonie time afterwards (t), but if the 


(t) See p. 3E)£), ante ; soo also titlo Executous and Administhatoks, 
Vol. XIV., p. 223. 

(/>•) Me Biuumout, Beaumont v. Embank, [1902] 1 Oil. 839, per Buckley, J., at 
p. 892. 

(l\ Gardner v. Parker (1818), 3 Madd. 181. But tho death contemplated need 
not be death from sickness ( Waller v. Hodge (1818), 2 Swan. 92, 100). 

(w) Agnni> v. Belfast Banking Co., [1890] 2 I. It. 204, V. A., where it 
was also hold that as the intending donor had been hold to have committed 
suicide during lempoiary insanity, sho was montally incapable of making tho 
giit. 

(») Cain v. Moon, [189(5] 2 Q. B. 283. 

(o) Du field v. E/wes (1827), 1 Bli. (n. s.) 497, H. L. In Cosnahan v. Grot 
(1862), 7 L. T. 82, P. 0., it is stated that the fact of the donor being on his 
death-bed is sufficient proof of the gift being made in contemplation of 
death. 

( p) 29 Car. 2, c. 3, s. 8. 

(g) Dujjield v. El tees, supra; Me Dillon, Du fin v. Duffin (1890), 44 Ch. D. 76, 
82, 0. A. 

(r) Tatev. Hilbert (1793), 2 Ves. Ill; Edwards v. Jones (1836), 1 Mv. & Or 
226; Me Patterson's Estate, Mitchell v. Smith (1864), 4 De G. J. & Sin. 422, 
0. A. 

(s) Gardner v. Parker (1818), 3 Madd. 184; see Irons v. Small piece 
2 B. & Aid. 551, 553; Tate y. billhead (1854), Kay, 658, 662. 

(*) Me Weston, Bartholomew v. Meimes, [1902] 1 Oh. 680. 
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donor recovers from the illness during which the gift is made the 
donee has no title, and can only hold wluit was delivered to him in 
trust for the donor ( u). 

858. In the case of chattels personal, delivery of the subject- 
matter of the gift is necessary (a), but it need not be at the actual 
moment of the gift (/A, and antecedent delivery, even a’to intuitu, is 
sufficient (c). Complete dominion over the subject-matter of the 
gift must be intended to pass to the donee (d), but where the 
property is too bulky for delivery, tho means of coming at the 
possession or making uso of it, c.y, a key, may he delivered, so as 
to constitute a good donatio {A. On the other hand, delivery of 
something meiely ns a symbol of the subjeefc-matlor of the inlended 
gift is not sutlicient (/). 

859. If the donor resumes possession, the gift is ended (//L 

860. In tho case of a chose in notion dollveiy is also necessary, 
unless there is a formal transit r to the donee, but as physical 
delivery is impossible, delivery of a document essential to its 
recovery may mi Wee (//). The test of whether a document is a good 
subject of a donatio is whether it expresses the terms on which the 
money is held and shows what the contract between tho parti' 1 ", 
is (i). A mere receipt for money is insufficient, hut if refermico is 
made in if to interest and length of notice mjmred for withdrawal, 
this will satisfy the test (/<•). 

The following documents have been held to satisfy the test and 


(if) Staniland v. Witlult (1852), 3 Mac H G. (504. 

(a) Jlunnv. Markham (181(5), 7 Taunt 221; lGird v. Turner (1 Tail), 2 Vcs Sen. 
*131; Jit Iluyhrs (ISSS), a!) L T 580, i! A. .V mere shil'line fiom one diawer 
to another is iuMiflieimt (Bn/am \, Jhiwnritn/ (ISOS), y Vis. ]) Although 
m Tide v. JJilbcrt (1793), 2 Yes. 111, it. is said to he eonreivahln that the gilt 
might he mudehy deed or writing, it is improbable lhatir should he so when the 
donor is ni t >horns. 

(l>) lie Heston, Bartholomew v. Mt nztes, [1902] 1 Ch 080. 

(c) Cain v. il limn, [1890] 2 Q. 35 283. 

(d) Hawkins v Blcwitt (1798), 2 Ei-p 063; 1ted del v Bobree (1839), 10 Pim. 
211 ; Treasury Bolintor v. /.fins, [1900] 2 • 'll 812 ; lit Johnson, Vanity v. Unity 
(1905), 92 L. T. 357, vvhoieit w.isheld that tliore was no donatio, as the intending 
donor jotuined the k>-*v 

(e) doves v. Hit In/ (1710), Tree. Ch. 300 (key of a trunk), Mustnyha v. Wed- 
Idle, [1891] AY. N. 201 (key of a waidiohe in which was tho key of a safe 
containing; honds winch were held to pass). 

(/) hard v. Turner , snyra, at p. 4-12. 

i'l) Bunn v. Marldiam, sii/ira, at p. 232; Cant v. Grct/ory (1891), 10 T. L. Ii 
081, C. A. But merely keeping it hv donor's direction in a box of his fur 
safety (Tic Taylor, Taylor y. Teiy/or (1887), 50 L. J. (ch.) 597), or in a hook- 
case of tho donor of which tho donee hus tho keys() Vtldeah v. Fowler ( 1883 ), 
5 T, L. 31. 113), is not giving him back possession. 

(/i) Burk wort h v. /.cc, [1899] 1 L*K. 405, A. Even in the ease of a formal 
transfer there would usually ho delivery of the instrument of transfer, hut in 
tho case of inscribed stock it would appear that the transfer into the name of 
the donee would be sullicient; see remarks of Lord Hakdwioke, L.C., in Ward 
v. Turner, BUjnra, at pp. 443, 444. 

(A Moore v. Barton (1851), 4 Do G. & Sm. 517; Re Ddlon, Baffin v. Baffin 
(1390), 44 Oh. 1). 76, G. A.; lie Weston, Bartholomew v. Menzies , [1902] 1 Gh. 680. 

(A) Moore v. Barton, enjoa. 
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their delivery to operate as a good donatio mortis causa of the pro¬ 
perty to which they refer, namely :—bank notes (I); bankers’ deposit 
notes, though unindorsed (in); bills of exchange payable to donor or 
order, though not due until after his death and not indorsed (n); 
bonds ( o ); cheques drawn by the donor and cashed in his life¬ 
time (jj) ; cheques payable to donor or order, though not indorsed Oi); 
mortgage deeds (r) ; policies of assurance (s) ; Post Office Savings 
Bank books (as regards a cash deposit, but not as regards Government 
stock therein referred to) («); promissory notes to order and not 
indorsed (b). 

The following documents do not pass the test, namely :—certifi¬ 
cates for building society shares (c); certificates for railway stock (d ); 
cheques drawn by donor and not presented in his lifetime (c), 
though his hanker’s pass-book is delivered with them (f), or pre¬ 
sented and not paid in his lifetime, if his account is overdrawn (;/); 
a cheque for part of the money on nf deposit account (/i); an 1.0.U. (i) ; 
investment certificates and L’ost Office Savings Bank deposit books, 
so far as Government stock is concerned (j ); receipts for Govern¬ 
ment stock (h ); private savings bank books governed by the Trustee 


(!) Milt'i v. Milhr (1735\ 15 P. Winn. 350; H’iZiZu./i v. Fowler (1SSS), 5 
T. L. It 113 

(in) Amis v. Wilt (1805), 33 Beav. 019 , Moors v. Mimic (1874), L. B. IS Kq. 
474; lie Far man, Furman v. Sindh (1887), <78 L T. 12; Cassidy y. Belfast 
Jinnkmtj Co. (1887), 22 L. It. Ir. G8. whole note headed ‘‘not transferable'’; 
lie Ihllon, Baffin v. Jtujjin [ IN90), 41 Ch. I). 7G, 0. A.; Farter v. Walsh, [1897 | 

1 I E. 284; affirmed, [189G] 1 I. It M8, 0. A ; Hudson y. Bpencer, 11910] 

2 Ch. 285 

(») Jtanlnn y. Weyuehn (1832), 27 Hear. 309 (m which case, however, it does 
not appear whether the bills were mdoised by tho donor or his executors); 
Jle Mead, Austin v. Mead (1880), Jo Ch. U. G71. 

[o') Sin llyrove v. Bully (1714), 3 Atk, 211 • Gardner v. Barker (ISIS’), 3 Madd. 
181. 

(р) Bouts y. Fills (1873), 17 Beav. 121; affirmed, 4 De G. M. & G. 249, 

C. A.; Be Beaumont, Beaumont v. Embank, [19021 1 Oh. 889, 895, 897, where 
Bucicley, J., said that it would ho sufficient foi the bankois to undertake with 
tho donee to hold the amount of the cheque for him. , 

(<A Clement v. Cheesmav (1884), 27 Ch. J) 031. 
m Dufield y. Flues (1827), 1 Bli. (n. b.) 497, If. L. 

(s) Amis v. HTtf, supra. 

(a) Be Weston, Bartholomew v. Mamies, [1902] 1 Ch. GSO. 

(b) Veal v. Veal (1859), 27 Beav. 303. 

(с) Be Weston, Bartholomew v. Meuzics, suj'i a. 

(d) Moore v. Moore, supra. 

(c) Hnoitt y. Kaye (1808), L. It 6 Eq 198; Be lfuyhes (1888), 59 L. T. 580, 
O. A.; Be Bans, UnJ/dhs y. Davis (1902), 80 L. T. 889. This is recognised us 
law, in spito ol Ltndley, L.J.’s statement in Be Billon, Duffin v. Du fin, supra, at 
p. 83, that the effect of a man giving his own cheque “ may some day require 
consideration.” 

If) Be Beak's Estate, Beak y. Beak (1872), L. E. 13 Eq. 489. 

(y) Be Beaumont, Beaumont y. Embank, [*1902] 1 Ch. 889, where the bank 
would probably have honoured tho cheque if satisfied as to the signature. 

(h) Be, Mead, Austin v Mead, supra. 

(t) Duckworth y. Lee, [1899] 11. B. 405, C. A., disapproving Lord Bomilly’s 
dictum in Hewitt v. Kaye, supra, at p. 200. 

(j) Be Andrews, Andrews y. Andrews, [1902] 2 Ch. 394. 

(k) Ward v. Turner (1752), 2 Yes. Sen. 431 (South Sea Annuities) ; Trusto* 
Savings Banks Act, 1863 (20 & 27 Yict. C. 87). 
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Savings Banks Act, 1868 ( l ); promissory notes drawn by the 
donor in favour of the donee (m). 

It appears that if a cheque drawn by the donor and delivered to 
the donee is paid away by the donee either for valuable considera* 
tion or in discharging a debt of his own, or if the donee receives 
the amount for which it is drawn, immediately after the donor’s 
death, before the bankers are apprised of it, the gift is good(n). 

An estate in land, as distinguished from a security on land, will 
not pass by delivery of title deeds without a conveyance (o). 

861. The actual dolivery to the donee or the agent of the donee 
need not be by the donor himself, but may be by a person directed 
by him to make it (p). But the delivery must be to the donee or 
someone for the donee; for mere delivery to an agent in the 
character of agent for the donoi umounts to nothing ( q ). 


Donatio on 
trust or for a 
special 
purpose. 


Revocation. 


862. The dolivery to tho donee may be as trustee for any other 
person or persons or for a special purpose (r). The expression of 
the trust or condition must form part of the donation, and be 
either contemporaneous with it or be so coupled with it by 
contemporaneous words of reference as, in effect, to be incorporated 
with it (s). 

The mere fact of a legacy being given to the donee of an amount 
equal to a previous gift mortis causa is not of itself a revocation of 
the gift (a). The legacy may be a satisfaction of the prior gift if 
the circumstances show that this was the testator’s intention. For 
example, it may be a satisfaction where the doctrine of double 
portions applies, or if the gift ho made in satisfaction of the debt of 
a creditor and a legacy of equal amount is given to that creditor (b). 
But if there are no circumstances showing such intention, the donee 
will be entitled both to the legacy and the gift (c). 


(?) M'Uonntll v. Murray (i860), 3 I. It. Eq. 4 GO, as explained by lit, Weston, 
Bartholomew v. Menzics, [1902] 1 Ch. G80. 

(m) Holliday v. Atkinson (1820), 5 13. & 0. 501. 

in) Tate v. lii/hert ( 1790), 2 Yes. 111,118; Hath v. Pearce (1877), 5 Ch. D. 730. 

(o) Tinjlkld v. Ehves (1827), 1 Dli. (n. s.) 407,11. L., per Lord Eldon, at 
pp. 530, 539, 643; and seo title Liams and Other Instruments, Yol. X., 
p 376. 

(/>) Miller v. Miller (1735), 3 P. Wins 336; compare Hutchiesun's Executitjo 
V. Shcaier , [1909] S. 0. 15. 

(q) Faiquharsvn v. Cave (1840), 2 Coll. 336; Poirell v. Hellicar (1858), 26 

Heav. 201; Moore v. A a ion (1851), 4 Le G. & Sm. 517; Be Beaumont, 
Beaumont v. Embank, [1902] 1 CL 889; Re Kukley, Cort v. Watson (1909), 25 
T. L. R. 522. V ' 

(r) Blount v. Barrow (1792), 4 Bro. 0. 0. 72; Hills v. Hills (1841), 8 M. & W. 
401, where the donor desired the donee to pay for her funeral out of the gift; 
Bouts v. Ellis (1853), 17 Beav. 121; affirmed, 4 De G. M, & G. 249, 0. A. 

W Dunne v. Boyd (1874), 8 I. R. Eq. 609. 

(o) Hudson v. Spencer, [1910] 2 Ch. 285. The case of Jones v. Selby (1710), 
Prec. Ch. 300, is not an authority to the contrary; for Lord Harcourt by his 
judgment in that case only meant that the legacy there was intended to be in 
satis motion of the previous provision made for the legatee; see Hudson v. 
Spencer, supra, at p. 290, The last-mentioned case supplies the answer to the 
third question raised in the head-note to Hambrooke v. Simmons (1827), 4 Rusa. 

(b) Hudson v. Spencer, supra, per WARRINGTON, J., atp.290. 

(0 See also titles Equity, Vol. XIII., pp. 129 ef «g.; Wills. 
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863. Gifts mortis causd, being in the nature of legacies, are 
subject to the debts of the donor ( d ). They are also subject to 
legacy (e) and estate duty(/). 


(i l) Smith v. Cascn, cited (1718), 1 P. Wins. 406; Ward v. Turner (1752), 2 
Yes. Sen. 431, 431; and see title Executors and Administrators, Yol. XIV., 
p. 224. 

(«) Bevenue Act, 1845 (8 & 9 Yict. c. 76). s. 4. 

(/) Finance Act, 1894 (57 & 58 Viet. c. 30), e. 2 (1) (c); and see title Estate 
and Other Death Duties, Vol. XIII., pp. 187, 233. A dnection in a ■will 
for the payment of testamentary expenses does not relieve the donco from pav¬ 
ing the estate duty on his donatio (lie Hudson , Spencer v. Tunur [1911] 1 Oh. 
206, following Pvrte v. Williams, [1911] 1 Oh. 188). 
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GRAND JURY. 

SiC JURIES. 


GRAND SERJEANTY. 

Sce Constitutional Law; Re\l Property and Cha'Jtkls Heal. 

GRAVE. 

Si <• Burial and Cremation ; Ecclesiastical Law. 

GRAZING. 

See Agriculture ; Animals. 

GREAT SEAL. 

Si’<‘ Oonh'iitu noNAL Law. 


GRETNA GREEN MARRIAGES. 

% 

See Huhjand and With. 

GROUND GAME. 

Sec Game. 


GROUND RENTS. 

$>c Landlord and Tenant; Leal Property and Giiai ills 

Real ; Salk of Land. 


GROWING CROPS. 

See Agriculture ; Bills of Sale; Distress; Landlord and 

Tenant ; Sale of Land. 
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For Action* on Contract - See title Action. 

Bail - „ Admiralty ; Criminal Law and Pro¬ 

cedure; Magistrates. 

Bankers - - - „ Bankers and Banking. 

Bills of Exchange - - „ Bills of Exchange, Promissory 

Notes, and Negotiable Instru¬ 
ments. 
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For Bonds - * - - See title Bonds ; Executors and Adminis¬ 

trators. 

Contractors - - - „ Contract. 

Contributory- „ COMPANIES. 

Corporations „ Corporations, 

Implied Covenant - - ,, Deeds and Otiter Instrument*. 

Infante - - - „ Infants and Children. 

Insurance » - - ,, Insurance. 

Joint Tort - feasors - - ,, Tort. 

jus Tertii - - - ,, Interpleader; TRESPASS. 

Limitations, Statutes of - ,, Limitation of Actions ; Beal Pro¬ 

perty and Chattels Beal. 

Lunatics * • - „ Lunatics and Persons of Unsound 

Mind. 

Partners - - - „ Partnership. 

Principal and Agent - ,, Agency. 

Promissory Notes - - ,, Bills of Exchange, Promissory 

Notes, and Negotiable Inbtru- 

t MENTS. 

Petniner - - - „ Executors and Administrators. 

Satisfaction - - - ,, Contract. 

Warranty - - - „ Animals ; Auction and Auctioneers ; 

Food and Druos; Sale of Goods. 


Part I.—Definitions and Classifications. 

864. A guarantee is an accessory (a) contract ( b ), whereby the Guarantee, 
promisor undertakes to he answerable to the promisee for the debt, 
default, or miscarriages (c) of another person (d), whose primary 
liability to the promisee must exist or be contemplated (e). 

It is often termed, in cases and text books, a “collateral”(/) or 

(a) A guarantee is essentially a contract of an accessory nature, being always 
ancillary and aubsidiaiy to some other contract or liability on which it is 
founded, and without tlio support of wlucli, it must fail (see Mount Stephen v. 

Lakeman (1871), L B. 7 Q. B. 106, Ex. Oh., per Willes, J , at p. 202 ; Lakeman 

MonnUtrphen (1874), L. B. 7 II. L. 17, per Lord Selborne, at pp, 24, 25). 

(b) Suretyship arises out of contrnct, not from tort (lie Stratton, Ex parte 
Saltuuf (1886), 25 Ch. D. 148, (J. A., per Fry, L.J., at p. 151). 

(c) For the meaning of the words “debt, default, or nnscarriugos,”. which 
occur m the Statute of Frauds (29 Car. 2, c. 3), s. 4, see note (a), p 455, post. 

The plural of the word miscairiage is used in this enactment. 

(d) For the meaning of these words, see pp. 455, 458 et seq., post. There can 
be no smetyship unless there be a principal debtor, who, however, may be con¬ 
stituted in the course of u transaction by matters ex post facto, and need not 
be so at the tune, but until there is a principal debtor there can be no surety¬ 
ship ( Lakeman v. MounCUphcn, supra, per Loid Selborne, at pp. 24, 25). 

Moreover, a person cannot contrnct or covenant with himself against another’s 
default (see Ellis v. Kerr, [1910] 1 Ch. 529). 

(e) A shorter definition of a guarantee than that given in the text is con¬ 
tained in the Indian Contract Act, 1872 (Act IX. of 1872), s. 126, namely:—“ A 
contract of guarantee is a contract to perform the promise or disoharge the 
liability of a third person, in case of his default ” ; see pp. 458 et seq., post, 
where the principles determining to what pfomises of guarantee the Statute 
of Frauds (29 Oar. 2, c. 3), s. 4, applies are considered. 

(/) The word “collateral” does not occur in the Statute of Frauds (29 
Oar. 2, c. 3), s. 4, and cannot, therefore, with safety be accepted as affording a 
certain criterion of whether a promise is or is not within that enactment. More- 
over, the use of this word, without a proper definition thereof, is apt to cause a 
misapprehension of its meaning (see Harris v. Huntbach (1757), 1 Burr. 373, per 
Lord Mansfield, C.J.,at p. 376), which has often been discussed in cases where 
the incidence of a mortgage debt was in controversy. According to thee© cases, 
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conditional contract, in order to distinguish it from one that is 
“ original ” and “ absolute ” (g). 

A guarantee, being merely an accessory contract, does not, even 
when under seal, cause a merger of tho simple contract debt of the 
principal debtor, to which it relates ( h ) and, generally, when the 
principal contract or liability is determined, so also is the guarantee 
itself (i). 

A continuing guaranteo is one which extends to a series of 
transactions and is not exhausted by nor confined to a single credit 
or transaction (k). 


the Btrict literal interpretation of the Avoid “ collateral ” is “ parallel ” or “ addi¬ 
tional” (lie At/,ill, Jt/nll v. Athill (1880), 10 Uh. D. 211, C. A., per JESSEL, M.E., 
at p. 222), and it, does not carry tho signification “ secondary,” unless the circum¬ 
stances of the cases justify such a const ruction (ibid.). Neither does it necessaiily, 
of itself, bear tho meaning “ auxiliary ” (Early v. Ear/;/, Williams v. Early (1878), 
10 Ch. D. 214, note (1), per Hale, V.-C.y atp.215), though the expression “further 
security ” has been mterpietod to do so (sen Stringer a . Mai per (185S), 20 Boav. 
33). A Bocmity described as “collateral” may, nevertheless, in vioav of its 
covenants and other provisions, and the sun oumlmg ciicnnistanccs of the case, 
ho held to bo a completo, porfcct, and independent secmitv (He At/, ill, A thill v 
At/ull, sujna), though, where tho words used by tho parties, together with tho 
facts of the case, indicate an intention to regaid a paiticulai security us 
“collateral,” it will be so construed by the couit (soe Hide (Marquess'! v. 
Cunynghame (1820), 2 Hues, 275; Lipsiomb v. /ipscomb (ISOS), L. It. 7 11*[. 
501; I/e RoMiefoit v. Dawes (1871), L II. 12 Eq. 5-10). 'J’o describe a guaranteo 
ms a “ collateral contract ” does not sufficiently emphasise* its accessory charactei, 
though it would seem the woids “collateral security” might do so, as the 
Avord “security,” even by itself, ordinarily means something auxiliaiv to an 
antecedent obligation (see National Telephone Vo v. Inland Revenue Commis¬ 
sioners, [1890] 1 Q. 13. 250, V. A , per A. L. Smith, L J., at p. 258). In tho 
Stamp Act, 1891 (54 & 55 Viet. c. ,‘30), liowever, the word “security” includes 
an instrument, whether under seal or not, by which an obligation to pay is 
originally created ( National Telephone Co. v. Inland Revenue Commissioners, 
supra ; affirmed, [1000] A. (’ 1; Counti/ of Durham Ehclrvul Dower Distribution 
Co., Ltd. v. Inland Revenue Comnu\*ionas (1000), Times , 23rd February). As to 
the term “ unilateral contract,” see p -148 ,post. 

(g) See Rir/cmyr v. Darnell (1704), 1 Salk. 27; 1 Smith, L. (!., 11th ed., 
p 299; Ready. Nash (1751), 1 Wils. 205; Gordon v Martin (1721), Fitz-G. 202, 
802; Ktrkham v. Maiter (1819), 2 13. A Aid. 012, 616, Re Albert Life Assurance 
Co., Er, parte Western Life Assurance Co. (1870), L II. 11 Eq. 164, 177 ; Elhins 
v. Heart. (1721), Fitz-G. 202; and p. 460, post. A wananty is a “collateral 
undertaking” (boo Sale of Goods Act, 1892 (56 & 57 Viet, c 71), s. 62(1); 
De Lassalle v. Guild lord, [1901] 2 K. B. 215, C. A.; Chanter v. Hopkins (1828), -1 
M & W. 209, per Lmd Abingeu, O.B., at p. 404), but, unlike a guarantee, it 
is not concerned with the solvency or fidelity of persons, but Avitli tho title, 
quantity, or quality of property sold. Sometimes a warranty must, liko a 
guarantee (see p. 454, post), bo in writiug, signed by the party to be charged; 
see the Flax and Hemp Seed (Ireland) Act, 1810 (50 Geo. 8, c. 82) 

(h) Clarke v. Henfy (1838), 2 Y. & C. (ex.) 187, per Loid Aiungei!, O.B., at 
p. 189; Ansell v. Baker (1850), 15 Q. B. 20; Boaler v. Mayor (1865), 19 C. B. 
(sr. 8.1 76; Sharpe v. Gibbs (1864), 16 0. 13. (n. r.) 527; White v. Cuylcr (1795), 
6 Teim Hep. 176. 

(t) See pp. 563 et teg., post; Hastings Corporation y. Letton, [1908] 1 K. B. 
378; Re Moss, Ex parte Hallet, [1905] 2 KB. 307. Ab to when the liability 
continues, notwithstanding the determination of the principal contract or 
liability, see Berry v. National Provincial Bank of England, [1910] 1 Ch. 461, 
C. A., and pp. 564, 566, 568 et seq., poet. 

(fr) As to continuing guarantees, see pp. 491 et seq ., post. The Indian Contract 
Act, 1872 (Act IX. of 1872), s. 129, defines a continuing guarantee as follows— 
namely, “ A guarantee Avhich extends to a series of transactions is called a 
‘coni inning guarantee.’" 



» Tart I.—Definitions and Classifications. 

865. The oreditor is the person secured by the contract of 
guarantee from possible loss due to and in respect of the debt, 
default, or miscarriages of the principal dobtor (Z). 

866. The principal debtor (or principal) is the person primarily 
liable to the creditor for the debt, default, or miscarriages answered 
for by the surety (m). 

The principal debtor, though sometimes bound by the same 
instrument as his surety, is not a party to the latter's contract to 
l)e answerable to the creditor : there is no privity between the 
surety and the principal debtor, and they do not constitute one 
person in law, and are not as such jointly liable to the creditor, 
with whom alone the surety contracts (»). 

867. The surety (or guarantor) (o) is he who engages with the 
creditor of a third party to be answerable, in the second degree (p), 
for some debt, default, or miscafriages (q), for which such third 


(?) As to the meaning of tho words “debt, default, or miscarriages,” seo 
note (s), p. 455, post. The poison to whom the guarantee is given is called “ the 
creditor” (Indian Contract Act, 1872 (Act IX. of 1872), s. 126). 

( m) As to the meaning of the words “debt, default, or miscarriages,” see 
note (a), p. 455, post. ‘‘The person, in respect of whose default the guarantee 
is given, is called the ‘ principal debtor' " (Indian Contract Act, 1872 (ActlX. 
of 18721, a. 126). The same person cannot, be creditor and principal debtor or 
surety, tor no ono can legally contiaet or covenant with himself (see Ellis v. 
Kerr, [1610] 1 Ch. 529). 

(«) Bam v. Cooper (1841), 1 Dowl. (n. s.) 11, per Parke, B., at p. 14; 
Ptaustone v. Karr (1827), 8 Buss. 589, per Lord Eldon, L.C., at p. 541. Where, 
howover, a party becomes suioty to another under an instrument which in terms 
ereates only a joint liability, then, in tho absenco of any proof to tbo contrarv, 
tho mlention ot the parties must bo taken to bo that tho surety is only liablo to 
the extent limited by the instrument, and does not become a surety out and out 
( Other v. Iveson (1855), 8 Dr^w. 177, per Kindersley, V.-C., at p. 182 ; and sco 
Junes v. Jlcaeh (1852), 2 Do 0. iM. <k G. 886 ! Jtaiesionc v. Parr, supra; llichard- 
eon v. Ilorton (1848), 6 13cav. 185; Strom; v. Fostir (1855), 17 0. B. 201; Pooler} 
Harriuhne (1857), 7 E. & B. 431; but compare Thorpe v. Jackson (1837), 2 
Y. & 0. (EX.) 553). In sujh circumstances, and also where two joint debtors 
subsequently agree, to the knowledge of the creditor, that one shall be surety 
only for tho other (see House v. Ilrnd/ord Paul inq Co., [1894] A. 0. 586 ; Oakda/ 
v. Pasheller (1886), 4 01. & Em. 207, II. L ; Ash bee v.Pidduclc (1S36), 1 Si. & ~W. 
564; see pp. 462, 505, 506, post), the suretyship created, while it obliges the 
creditor to respect the rights of the suioty (ibid ), leaves tho latter still a 
joint debtor though possessed of coitain surety’s rights. Cases of joint liability 
are outside tho Statute of Erauds (29 Car. 2, c. 3), s. 4; see p. 461, post. A. 
guarantee for the fidelity and good conduct of a servant, or clerk, or person in 
a. confidential position is considered as being a contract by tho employer, and 
the employed, and the suioty on his behalf ( Burgess v. Eve (1872), L. 11. 13 Eq. 
450, per Malins, V.-C., at p. 457; and see Duncan, Fox & Co. r. North and 
South Wales Bank (1S80), 6 App. Cas. 1, per Lord Selborne, L.C., at p. 11. 

(o) The existing rules of tho Stock Exchange term the suiety for a person 
seeking admission to the Stock Exchange a “ recommeuder ” (rr. 22, 26). 

(p) The liability is “ secondary ” whonever the promise to be answerable fur 
another leaves the latter primarily liablo <(Mallet v. Bateman (1865), L. E 
1 0. P. 163, Ex. Ch.). Tho primary liability need not, however, be logally 
enforced before having recourse to the surety unless the latter has so stipu¬ 
lated (see p. 488, post); and see Johannesburg Municipal Council v. Stewart ( D .) 
<ft Co. (1902), Ltd., (1909), 47 Sc. L. 11. 20, H. L.; Palmer v. Sheridan-Beckers 
(1910), Times, 20th January. 

(q) For the meaning of the words “debt, default, ox miscarriages,” soe 
note («), p. 455, post. 
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party then is, or is intended to become, primarily liable to the 
creditor (r). 

868 . There are three different kinds of suretyships, distinguish¬ 
able as follows—namely, (1) those in which there is an agreement 
to constitute, for a particular purpose, the relation of principal and 
surety, to which agreement the creditor thereby secured is a party ; 
(2) those in which there is a similar agreement between the principal 
and surety only, to which the creditor is a stranger; and (3) those 
in which, without any such contract of suretyship, there is a 
primary and secondary liability of two persons for one and the 
same debt, the debt being, as between the two, that of one of those 
persons only, and not of both, so that the other, if he should be 
compelled to pay it, would be entitled to reimbursement from the 
person by whom (as between the two) it ought to have been paid (s). 

The existence of such a primary and secondary liability does 
not of itself create the relation of principal and surety. So, 
though there is a primary and secondary liability between the 
transferor and transferee of shares (/)• the relation between them 
is not that of principal and surety (a). Neither is the assignor of a 
lease a Burety, in the true sense of the term, for the assignee 
thereof ( b ), nor is the mortgagor, who remains liable to the mort¬ 
gagee, after selling the equity of redemption, a surety for the 
purchaser thereof (o). 

Again, the acceptor of an accommodation bill cannot be regarded 
in the light of a surety for the payment by the drawer, so as to dis¬ 
charge the former by indulgence shown io the latter ( d ). On the 
other hand, however, the drawer of an accommodation note is, it 


(r) A person often taken the position of surdv fioin motives of friendship for 
the principal debtor, and, generally, not as the result of any distinct bargain 
between him and the creditor, or 111 consideration of any direct remuneration 
passing to him from the latter (Staton v. Heath , Seaton v. Bum and, [1899] 
1 Q. B. 7K2, 0. A., per Romkk, L.J., at p, 793 ; reversed, without reference to 
this point, Seabm v. Bumand, Bnrnand v Seaton, [1900J A. 0. 135; and see 
Ex parte Minct (1807), 14 Yes. 189, per Lord Eldon, L.C., at p. 190). In an 
old Scottish case it was held to be pactum i/lmfum for the cautioner (the 
surety)* to stipulate for a valuable consideration (King v. Ker (1711), 23 
Mor. Diet. 9461) ; see p. 470, post, where the consideration for the surety’s 
promise is dealt with. The Indian Contract Act, 1872 (Act IX. of 1872), 
s. 126, defines the surety as follows:—“The person who gives the guarantee 
is called the ‘surety.’” A pledge or surety waR, oiiginally, but an animated 
gage, a hostage delivered over to slavery, but subjoct to redemption (see Pollock 
and Maitland’s History of English Law before the Reign of Edwaid I., Yol. II., 
p. 184 ; and see also ibul., pp. 189, 209). 

(a) Duncan, Fox Jt Co. v. North and, South Wales Bank (1880), 6 App. Cas. 1, 
per Lord Selboune, L 0., at p. 11. 

(t) See Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 123 (1) (iii.); 
Walker v. Baitlett (1856), 18 0. B. 845. 

(a) Roberts v. Crowe (1872), L. R. 7 0. P. 629 ; Hudson's Case (1871), L. R. 
12 Eq. 1; Be Burned’s Bank, Jlei ha t v. Banner (1871), L. R. 6 H. L. 28. 

(h) Baynton v. Morgan (1888), 22Q,. B. D. 74, 0. A., per curiam; andseet Taihns 
T. Pink , [1900] ] Ch. 296. 

(c) See Waring v. Word (1802), 7 Yes. 332, 337 Re Errington, Ex parte 
Mason, [1894] 1 Q. B. 11, 14. 

( d ) Fentum v. Pocuck (1813), 5 Taunt. 192, per Mansfield, O.J., at p. 196; 
and as to nature of liability of acceptor, see title Bills of Exchange, 
Promissory Notes, and Negotiable Instruments, Yol. II., p, 515. 



a 


Part I—Definitions and Classifications! 


448 


seems, in the position of a surety, with all the surety’s rights (e), Part j - 
while the drawer of an ordinary bill of exchange, though net strictly Definitions 
a surety for the acceptor (who is primarily liable), may be in the 
nature of a surety (/), and an indorser of a bill or note is certainly Classifies* 
a surety for the payment thereof to the holder by the acceptor or tions, 
maker ( g ), and is entitled as such to the rights of a surety Qi), there 
being no distinction in this respect between the ordinary case of 
suretyship and that of suretyship arising out of a bill transaction (i). 

A retired partner is in the position of a surely for the continuing Partnership, 
members of the firm, after such retirement has been notified to the 
creditors (k). 

Persons who join in mortgage securities for the purpose of Mortgage 
guaranteeing tho payment of principal and interest, or of interest debt * 
alone, and the jierfonuance of covenants entered into by the 
mortgagor are sureties, who, as such, are entitled us against the 
mortgagor, on payment of the moifgago debt in whole or in part, to 
a charge on the estate mortgaged (l), and to have the benelit of all 
the remedies and advantages which the mortgagee possessed against 
the mortgagor (mi). 

A person who was not originally a surety may be converted into Conversion of 
one without the creditor's consent ( n), while, on the other hand, a d ^ bt ° r 
surety maybe converted into a principal debtor (o), whereby he ^icerenCt. 
forfeits the rights he previously possessed aB surety (p). 

869. A contract of insurance is one whereby the insurer (or Contract of 
underwriter as he is sometimes called) contracts absolutely to pay, insurance > 
in a certain event, and not only in case some other person should 
not pay (q). 


(e) Bechervaise v. Lewis (1872), L. R. 7 C. P. .*572. 

(/) Ex parte Yonge (1814), 3 Ves. & B. 31, per Lord Eldon, L.C., at 
p. 40. * 

[g) See Duncan, Fox & Go. v. North and South Wales Bank (1880), 6 App. Cas. 
1; and see also Clark v. Dei'hn (1803), 3 Bos. & P. 303 ; Macdonald v. Whttfuld 
(1883), 8 App. Cas. 733, P. C.; Bills of Exchange Act, 1882 (43 & 46 Viet, 
o. 61), s. 55 (2); and title Bills of Exchange, Promissory Notes, and 
Negotiable Instruments, Yol. II., p. 520. 

(h) Duncan, Fox tfc Co. v. North and South Wales Bank, supra. _ 

\i) Ibid. ; and see Foi'les v. Jackson (1882), 19 Ch. D. 615, per Hall, Y.-O., at 


p. 622. 

{k) Rouse v. Bradford Banking Co., [1894] A. C. 586 ; and see title 
Paktnehsiiip« 

(i l ) Gcdye v. Matson (1858), 25 Beav. 310 ; Allen v. De Lisle (1856), 3 Jur. (n. 8.) 
928. As to whether such a chaige requires registration under the Companies 
(Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 93 (1) (d), or any other enactment, 
see p. 513, post; and Kennedy v. Campbell, [1899] 1 I. R. 59. 

(to) Ibid.; and see pp. 512 et seq., post, 

[n) Rouse v. Bradford Bunking Co., supra; Oukeley v. Pasheller (1836), 4 
01. & Fin. 207, H. L, ; Nisbet v. Smith (1789), 2 Bro. C. 0. 679 ; Wilson v. Lloyd 


(1873), 21 W. R. 507. 

(o) An aocount stated by the original principal debtor and bis surety to the 
creditor is some evidence of the conversion of the surety into a principal debtor 
{Buck v. Hurst and Bailey (1866), L. R.1 0. P. 297), especially as the right of 
action, after an aocount stated, rests in general on the new promise to pay 
(Re Laycock v. Pickles (1863), 4 B. & S. 497). 

(p) Meade v. Lowndes (1857), 23 Beav. 361; see pp. 557, 563, post. 

(q) Dane v. Mortgage Insurance Corporation, [1894] 1 Q. B. 54, C. A., per Lord 
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870. An indemnity (r) is a contract, express or implied, to keep a 
person, who has entered into, or who is about to enter into, a contract 
or incur any other liability, indemnified against loss, independently 
of the question whether a third person makes default (a). 

A promise of indemnity, when not made to a person to whom 
another is already or is to become liable, but to one who, in con¬ 
sideration of such promise, undertakes a liability, is not a guarantee 
within the Statuto of frauds (b). For a guarantee is a contract to 
indemnify the promisee on a contingency (c), while on the other 
hand the surety’s liability is not a contingent debt ( d). 

The contract of indemnity, in its primary and popular sense, is 
substantially in the nature of an original obligation (it), and the 
mere fact that a particular agreement may terminate in a liability 
to pay the debt oi another does not make it a guarantee, instead 


Esher, M.E., at p. GO, and see Fftdai / v. Mexican Investment Corporation, 
[1897] 1 Q. I). f«17. A document, though culled a guarantee, may bo in tlio 
nature of a policy of insurance against the happening of certain events (Sham 
v. Boyce, Ltd., [1911] 1 Ch. 188, ptr Warrixu ion, JL, atp. 147). Contracts of 
insurance aro generally matteis of speculation, whore the porson insuring 
has means of knowledge as to tlio risk, which tho insuicr has not, and of 
which the lattei must, therefore, be duly mini mod to enable him to fix his 
remuneration, while, on the other hand, guarantees aro generally entered into 
by persons who well know what nsk they undertake, without its being 
explained to them, and who, if they do not know it, should make inquiry on 
the subject ( Seaton v. Heath, Staten v. Bui hand, [ 3899] 1 Q ]». 782, C. A., per 
IlOMER, L.J., at p. 793). Though tho actual decision of the Court of Appeal m 
tins case was reversed hr tho House of Lords (Seaton v. Burnand , I'm natal v. 
Seaton, [1900] A. C. 135), this dictum of lluMi Jt, L.J., leinams uniuipaiied; 
see Be Benton’s l 1st ate, Lucases l asm ante Corpoiation and Guarantee Fatal, Ltd. 
v. Benton, [1901] 2 Ch. 178, 0. A., pet Yavuhan Williams, L J., at p. 18S; 
and pp. 539 et set/., pc-t, wheie the question of what disclosures must ho made 
1o an intending surety is considered. As to evidence of intention to const i tutu 
a contract of insuiaiue and not of guarantee, sec note (h), p. 405, post. As to 
tho contra t of insurance generally* see. title Insurance. 

(r) Under the piesont title, indemnities olhei than tlioso which aie either 
guarantees within tho Statute of Frauds (29 Car. 2, e 3j, s. 4, or elso arise out 
of tho contract of suretyship, aicnot sp< < lallydoalt vviMi. Foi detailed inhuma¬ 
tion eonceiiiing them, many special titles in this woik, relating theieto, should 
bo consulted ; see, for example, titles Agency, Yol J., Hills of Exchange, 
Promissory Notes, and Negotiable Instruments, Yol. i k; (.'lurk, Yol IY.; 
(’omtanies, Yol. V.; Compulsory Purchase of Land and Compensation, 
Yol. YI. ; Husband and Wipe; Insurance ; Landlord and Tenant; 
Master and Servant; Moiciuaue; Partnership; Beal Property and 
(’hatters Beal, Stock Exchange ; Tort; Trusts and Trustees. 

(a) Guild it; Co. v. Conrad, [1894] 2 Q. 13. 885, C. A , per I>AVEY, L.J., tit 
J>. 89G; and see Be Hoyle, Hoyle v Hoyle, [1898] 1 Ch. 81, C. A,; Be Denton's 
Fstate, J,ucasts Tntutance Corporation and Guarantee Fund, Ltd. v. Vinton, 
eujira; Wildes v. Budhir (1S74), L. K. 19 Eq. 198. Tho Indian Contract 
Act, 1872 (Act 3X. of 1872), s. 124, contains the following definition of an in¬ 
demnity—namely, “ A contract by which one party promises to save tho other 
fiom loss caused to him by T the conduct of the piomisor himself, or by r tho 
conduct of onv other pci ton, is called a contract of indemnity.” 

(b) 29 Car. 2, c. 3, s 4; sec p.*4Gl, post; Harhurq India Buhher Comb Co v. 
Martin, [1902] 1 JC. B. 778, C. A., per Vaughan Williams, L J., at p 784 ; 
Guild d; Co. v. Conrad, supra, Thomas v. Cook (1826), 8 13. & 0, 728; Jf'tides v. 
Budlow, supra. 

(') Sampson v. Burton (1820), 4 Moore (c. V.), 515, per curiam, 

(d) Atkinson v. Grey (1853), 1 Sm. A Q. 577. 

O') See Harhury In na IUih /#«■ t'omh Co. v, Martin, supta. 
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of an indemnity, where such is not its immediate or main object (/). 
An indemnity is a valuable consideration (;/). 

The contract of marine insurance (h) and of fire irsurance ( i) is a 
contract of indemnity, but the contract of life insurance ( k ) and of 
re-insurance ( l ) is not. 

871. It is sometimes a question whether a particular contract is 
one of “ indomnity,” or one of “ repayment,” between which there is 
a well-known distinction ( m ), the former contract being more com¬ 
prehensive than the latter (n). 

872. Express indemnities are either created by the parties them¬ 
selves ( o ) or by statute (p). 


(/) Ilarburi; India Rubber Comb Co. v. Martin, [1902] I K. B. 77<S, 0. A., per 
Vaughan Williams, L.J., atp. 786; and see Sutton <u Co. v. Urey, | 189 ij 1 
Q. B 285, C. A., and p. 400, post. 

(y) Worsclo; v. Dematte,s (1758), 1 Buif 1 . 467, per Lord Manseielo, at p. 474. 
Therefore, a surety to whom a louso or conveyance of land in made by way of 
indemnity is a purehtiHor for vuluablo consideration within tho stat. (1571) 
16 J'ili?!. c. 4, and such lease or conveyance is valid (Scot v. Bell (1672), 2 Lev. 
70; Ik vet ly v. Gatacie (1623), 2 Ttoll Bop. 305). 

(It) Marino Insurance Act, 1906 (6 Edw 7, c. 41), b. 1; M’Cowan v. Baine, 
The Ninhe, [1891] A. ('. 401, per land Skluoune, at p. 403; Bitman v. Cni- 
nrsal Mamie Insurant t Co. (1882), 9 Q. B. 1). 192, C. A. ; boo, genoially, titlo 
iNSVEANriE. 

(?) Gnstcllum v. Preston (1883), 11 Q. B. I). 380, 386, 0. A. ; II t’if of England 
Ear I ni in a nee Co. Isaaes, [1897] 1 Q. B. 226, C. A 

(/.■) Dallo; v India and London Life Assam me Co. (1851), 15 O. B. 365, Ex. Ch. 

(/) Xi/soit v. Empress Asmraioc Corporation, [1905] 2 X. B 281, O. A. 

(a?) Potter x. London 6W?<y Comiici/( 1905), 70 J. P. 35, per Lord Alverstonb, 
C.J.,utp. 36. 

(■?) I bid., wlioio tho contract was held to be one of inpayment of damages, 
and not to eovei costs of legal proceedings pending at tho date thereof against 
Ilia holder of the contract. 

(??) The following: are cases of express indemnities created by contract’— 
Giglis v. ( trulls , Maun v. Kendall (1W,)), 13 W. It. 85; Gray v. Lewis, Barker 
\. Lewis (1873), 8 C'h. A pp. 1035; Re: Russell, Russell v. S/woJbrcd (1885), 29 
Ch. 1). 254, (1. A.; Putin v. Pona/d Curtte ifc Go. (1901), 6 Com. Cas. 118; 
Min an!/ v. British Thomson Houston Co., [1901] 2 X. B. 312; lie Bolton (1892), 
8 T. L. It 668; Greenwood (Joint), Ltd. v. Hawkings (1906), 23 T. L. It. 72; 
Ft,day v Merit uu Inmslmeut Corjuuatom, [1897] 1 Q. B. 517, 522; lAaper v. 
Thompson (182SI), 4 (1. & 1’. 81; lloojurx. Brtnnet (lt*01), 90 L. T. 234, 0. A. ; 
Groom v. Pluck (1841), 2 Man. A G. 567; 1'ophs x. Giant (1839), 5 Bing. (n. C.) 
636; Howard v. Luviqrove ( 1870), L. It. 6 Xxi h. 43; Alhms x. Revcll (1860), 
1 Jio (1. P. & J. 360. C. A ; Cioi/don Buial Pistrat Council x. Sutton l)i8hnt 
Hater Co. (1907), 71 .). P. 513; nflinned (1908), 72 J. V. 217, 0. A. The right 
to suo on a covenant to indemnify is property within tho Bankruptcy Act, 1883 
(46 & 47 Yiot. c. 52), s. 168; Re Berlins, Bm/ser v. Peg/us, [1898] 2 Oh. 182, 
O. A.; see title Bankhuptcy and Insolvency, Voi II., p. 137. As to a 
mortgagor’s right on redemption to express indemnity in case of missing title 
deeds, seo title Mom gage. 

(p) Amongst the many statutes which confer an express right of indemnity are 
the following :—-Limitations of Actions and Costs Act, 1842 (5 & 6 Yict. c. 97); 
Mereuntiio Law Amendment Act, 1S56 (19. & 20 Viet. c. 97), a. 5; County 
Courts Act, 1888 (51 & 52 Yict. c. 43), s. Ill; Lunacy Act, 1890 (53 A 54 Viet, 
c. 5), s. 333; Partnership Act, 1890 (53 & 54 Yict. c. 39), e. 24 (2); Trustee Act, 
1893 (56 & 57 Yict c. 53), ss. 24, 45; Land Tianafer Act, 1897 (60 & 61 Viet, 
c. 65), s. 7 ; Marino Insniunce Act, 1906 (6 Edw. 7, c. 41), s. 1; and Workmen’s 
Compensation Act, 1906 (G Edw. 7, c. 58), ss. 4 (2), 6 (2), 7 (1) (f), 8. Where 
im accident, in respect of which an employer has been compelled to pay com¬ 
pensation under the last-named Act, is causod by the combined negligence of 
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Express indemnities are not always permissible. Thus, it is 
contrary to public policy for a third person, or for the prisoner 
himself, to indemnify a bail in a criminal case ( q ), and the indemnity 
to the printers and publishers of a newspaper by the proprietors 
thereof in respect of claims against them, for any libel which may 
appear in the paper, cannot be legally enforced (r), though, on the 
other hand, sureties under an administration bond may be 
indemnified against the next of kin (s). A party to a contract 
cannot escape from his obligations thereunder by offering to give 
indemnity which is not that which the other contracting party 
agreed to accept ( t ). Indemnities against claims by third persons, 
which are of the most varied kinds (u), have always been allowed (a); 
and they are nob invalid on the ground of maintenance, though 
involving and contemplating the institution or defence of an action, 
when given in the legitimate defence of business or commercial 
interests (b). • 

873. An indemnity may also arise under an implied contract (c), 
or by reason of an obligation resulting from the relation of the 


another person and of his own servants, tho employer cannot maintain an action 
for indemnity against that other poison under s. 0 of tho Act (Cor// <£ Son, I.td. 
V. France, Fenwick $ (Jo., I.id., [1911] 1 K. 13. 114, 0. A.). 

(i/) Consolidated Etph ralnm and Finance Co. v. Musgrave, [1900] 1 Ch. 37 j 
Herman v. Jcuchuer (1885), In Q. 13. D. 5(31, 0. A. A surety for the appearance 
of an accused person to answer to a criminal charge by accepting an indemnity 
from the latter is guilty of an act tending to produce public mischief for which, 
ho is liable to prosecution (It. v. I\o ter, [1910] 1 K. 13. 309, 0. C. A.). 

(?) Smith (Jl r . II.) efc Son v. Clinton and Hands (1908), 99 L. T. 840; see also 


p. 453, post. 

(*) Blake v. Bayne, [1908] A. 0. 371, P. 0. It may ho useful to mention that 
tho existing rules of tho Stock Exchange foibid sureties (who aro termed 
4 ‘ recommonders ”) for applicants for admission to the Stock Exchange to he 
indemnified (i r. 22, 21, 20); see title Stock Exchange. 

(t) Sailing Ship “ Blair mote" Cg. v. Macredie, [1898] A. 0, 593, per Lord 
Watson, at pp. 007 008. 

(u) British Cash ami Panel Convey am, Ltd. v. Lamson Store Service Co., Ltd. 
[1908] 1 Iv. 13. 1006, 0. A., per Fletcher Moulton, L J., atpp. 1014, 1015. 

(«) I hid., at, p. 1015. Wtien money is borrowed by a leceiver to enable him to 
carry on the business of a company in liquidation, ho is not personally liable to 
the lenders, and has, therefore, no right of indemnity out of the assets of the 
company to which the principle of suhiogation could apply (see Re Boynton (A.), 
Ltd., Hoffman v. Boynton ;W.), Ltd., [1910] 1 Ch. 519). For cases affording 
examples of implied indemnities, see note (c), infra. 

(b) British Cash and Panel Conveyors, Ltd. v. Thomson Store Service Go., Ltd., 
supra, at p. 1012, where the indemnities held to he valid took the form of 
agreements by manufacturers to indemmiy their customers against actions by 
rival manufacturers for using an apparatus manufactured by the givers of the 
indemnity. 

(c) The following cases afford examples of implied contracts of indemnity, 
namely:— Westmpp v. Solomon (1849), 8 0. B. 845; Edmunds v. Wallingford, 
(1885), 14 Q,. 13. 1). 811,0. A.; Jones v. Orchard (1855), 16 0. B. 614 ; Hardoim v. 
JitWios, [1901] A. 0. 118, P. 0. ; Ihtts v. Gibbins ( 1834), 2 Ad. & El. 57; Broom v. 
Hall (1859), 7 0. B. (n. s.) 503 ; Hugdale v. Lovering (1875), L. E. 10 0. P. 19G ; 
Re German Mining (V., Kx parte Chippendale (1853), 4 De G. M. & G. 19, 0. A. ; 
Re Moss, Ex, parte Ballet, [1905] 2 K. B. 307 ; Krkger & Co., Ltd. v. Moel 
Tryvan Ship Co., Ltd., [1907] A. 0. 272; Lampleigh v. Brathwait (1614), 
Hob. 105; 1 Smith, L. 0., 11th ed., pp. 141 et seq., and notes thereto; Hancock 
v. Caffyn (1832), 8 Bing. 358; Burnett v. Lynch (1826), 8 Dow. & By. (K. B.) 
368; Young y, Cole (1837), 3 Bing. (n. o.) 724 ; Matthews y. Buggies-Brice, [1911] 
1 Ch. 194; Draper V. Thompson (1829), 4 0. & P. 84. 
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parties ( d ). Thus, a person who requests another to incur a liabilitj I- 

which would otherwise have fallen on himself is, in general, bound, Definitions 
at law as well as in equity, to indemnify him: this principle applies 
to many cases, and where a trust is for the benefit of the creator of Classifies* 
the trust it may apply to a trustee ( e ). 

Where a person invested with either a statutory or common law Right of 
duty, of a ministerial character, is called upon to exercise that duty, person 
on the request, direction, or demand of another, and he, without j^dduty * 
any default on his part, acts in a manner which, though apparently erroneously 
legal, is, in fact, illegal, and a breach of the duty, thereby incurring t0 indemnity, 
liability to third persons, there is implied by law a contract, by the 
person making the request, to keep indemnified the person having 
the duty against any liability which may result from such exercise 
of the supposed duty, and it makes no difference that the person 
making tho request is not aware of the invalidity in his title to 
make the request, nor could, with reasonable diligence, have 
discovered it (/). 

874. Akin to implied indemnities are those cases where Quad- 
necessaries are supplied to persons who, by reason of disability, indemnities, 
cannot themselves contract in circumstances which would justify 

the court in inferring an obligation to repay the money spent 
upon thorn. In cases of this kind the law implies an obligation on 
the part of such persons to pay for the necessaries supplied out of 
their own property ( g). 

875. The right to an implied indemnity is excluded by an Where there 
express contract relating to the same subject-matter (h) ; for, h°tof ph0< 
where there is an express conti act, the parties must be guided by indemnity, 
it, and one party cannot relinquish it or abide by it as it may suit 

his convenience to do ( i). Thus, the surety’s implied right to be implied rig] 
indemnified by the principal debtor is excluded by an express 

(d) Wynne v. Tempest, [1897]! Ch. 1 10,per ClllTTY, J., at p. 113. As a general contract, 
rule, a change of cestui que trust does not release the original cestui que trust 

from the liability to indemnify the trustee (Matthews v. Ru<p/lcs-Brice, [1911] 

1 Ch. 194). F«>r various implied indemnities, seo litlos Agency, Vol. I„ 
pp. 196, 197; Biles of Exchange, Promissory Notes, and Negotiable 
Instruments, Vol. II., pp. 502, 522 ; Clubs, Vol. IV., p. 420; Landlord and 
Tenant; Master and Servant; Mortoage; Tort; Trusts and Trustees. 

For the procedure where the defendant in an action claims an indemnity, 
see title Practice and Procedure; and for the costs in such cases, see title 
Damages, Vol. X., p. 320. 

(e) Fraser v. Murdoch (1881), 6 App. Cas. 855, per Loid Blackburn, at 
p. 872. 

(/') Sheffield Corporation v . Barclay, [1905] A. C. 392, per Lord Davey, at 
p. 399; and see Bank of England v. Culler, [1908] 2 K. B. 208, C. A. ; Starkey 
v. Bank of England, [1903] A. C. 114. A bond fide introduction by name of a 
person to a broker as one anxioiia to transfer stock at the Bank of England, 
without any direction, does not give rise to an indemnity by the introduoer in 
favour of the broker (Bank of England vi Cutler, supra ; and see Evans v. 

Collins (1844), 6 Q. B 804). 

(j) Be Rhodes, Rhodes v. Rhodes (1889), 44 Ch. D. 94,0. A. ; and see Re Glabhon 
fan In/ant), [1904] 2 Ch. 465. See also title Infants and Children. 

(h) See Upton v. Fergusson (1833), 3 Moo. & S. 88; Ilamlyn <fe Co. v. Wood 
& Co., [1891] 2 Q. B. 488. 

(t) Cutter v. Powell (1795), 6 Term Kep. 320, per Ashhurst, J., atp. 325} 

2 Smith, L. 0., 11th ed., pp. 1, 6. 
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contract of indemnification between them (,/). Moreover, there 
is no implied right of indemnity by a surety against a person 
who has agreed to indemnify the principal debtor in respect of the 
guaranteed debt (le). 


Part II—Requisites of a Guarantee. 

Sect. 1.— In General. 

876. The requisites of a guarantoo, as of any other contract (/), 
are :—mutual assent of the parties thereto (m), capacity of the parties 
to contract (»?), and consideration, actual or implied (o). 

Sect. 2. — Mutual ’Assent, of the Parties. 

877. Although the surety’s promise to be answerable for another 
may not, in the first instance, involve any corresponding obligation 
on the part of the promisee (/>), nevertheless, as the surety’s 
promise does not bind him until the promisee has made it irrevoc¬ 
able by fulfilling the prescribed conditions (q), there is no real 
want of mutuality (r). Consequently, it is a misnomer to describe a 
guarantee as a “ unilateral contract ” (s'), though it is sometimes 
so named ( t). 

878. An offer to guarantee is not binding till its acceptance (u), 
which is a question of faet(r). Until acceptance it is revocable ( w ), 


(/) Toussaint v, Murtinnant (17S7), 2 Term Hep. 100, per Duller, J., at 
p. 105. 

(*) See Re Law Courts Chambers Co. (1.889), 01 L. T. 0(50; Crafts y. Tntton 
(1818), 8 Taunt 365. 

(/) See title Contract, Vol. V1J , ]>p. 341 ct seq., 354 et seq., 383 el seq. 

(m ) See infra. 

(n) See p. 450, post. 

(o) See pp. 450 et seq., post. 

Ip) Stadt y. LiU (1808), 9 East, 348 ; Sanderson v. 6 hares (1875), L. It. 10 Exoh. 
234, per Bramvkll, B., at t>. 23H ; and cases cited at p. 449, post, as examples 
of the implied acceptance of the surety’s odor of guai an too. 

(q) Westliead v. Sproson (1861), 6'll. & N. 728; Glyn v. llcrtcl (1818), 2 
Moore (0. i\), 134; Ofordv.Dav.es (1862), 12 0. B. (n. s.) 748; Hat Hand v. 
Jules (1863), 1 H & C. 667. 

(r) f bid. 

(a) For the difference between the so-eallod “unilateral contract ” and one 
that is “bilateral,” see Holland, Elements of Jurisprudence, 11th ed., p. 284. 

it) Wynne y. Iluyhes (1873), 21 W. It. 628. per Dram well, B., at p. 629. 

(u) M’lvcr v. Richardson (1813), 1 M. & S. 557 ; Nash v. Spencer (1896), 13 
T. L. It. 78 ; Symmons v. Want (1818), 2 Stark. 371; Mozley v. Tinkler (1835), 
1 Cr. M. & It. 692; (taunt v. Hill (1815), 1 Stark. 10; Morten y. Marshall 
(1863), 2 H. A O. 305 ; Jones v. Biach (1852), 2 I)e G. M. A G. 886; Sorby v. 
Cordon (1874), 30 L. T. 528 ; Nnvportv. Spun/ (1862), 7 L. T. 828; Bank of 
Montreal v. Munster Bank (1876), 11 I. It. O. L. 47; Payne v. Ires (1823), 3 
Dow. & Ry. (k. b.) 661; Lumley v. (lye (1853), 2 E. A B. 216; Quinn v. Leathern, 
[1901] A. C. 495. 

(?■) Marsden & Son y. Capital and Counties Newspaper Co., Ltd. (1901), 46 
Sol. Jo. 11, 0. A. 

{ u,s ‘ Oford y. Davies , supra ; Pope v. Andren'B (1840), 9 C- A F. 564; and bqo 
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and unless the offer contemplates an express acceptance ( a) the sect. 2 . 
acceptance may be implied (b). Thus, where a guarantee is given Mutual 
to enable a third person to obtain a supply of goods on credit, or Assent of 
advances of money, or an appointment to some office or employ- the Part ies, 
raent, no other acceptance of the surety’s offer is necessary than the 
subsequent supply of the goods (e), or the making of the advances (//), 
or the appointment to the office or employment (<*). 

The acceptance, which must be given during the lifetime of the Requisites of 
person making the offer (/), may be verbal or in writing (q) and binding 
should, where no limit of time is fixed, be given within a reasonable acce P lance - 
time ( h ). 

The acceptance is valid though it take place on Sunday (?'). 

An acceptance must bo absolute and unqualified (A), and, in case 
of alternative offers, it should be stated which is accepted (/). 

879. Even after acceptance, tli<j parties to an alleged contract of When no 
guarantee are sometimes able to escapo therefrom on tho ground of TeB 

want of mutual assent, occasioned by mistako, though there may has been 
ha vo been no fraud or misrepresentation (m). accepted. 

A party will not, however, be allowed to evade performance of a 
contract on any such ground by the simple statement that he lias 
made a mistake (it). 

{Sheffield v. Casthton (Lord) ( 1700), 2 Vern 893. Ab to revocation of offer, 
eeo, generally, title Contract, Yol. YU , ;> 817. 

(a) See Mosley v. Tinkler (1885), 1 (> M Yll 092; Morten v. Marshall (1868), 

2 il. & C. 305; Payne v. Ives (1823), 2 Dow. & Ity. (K. B.) b(i4,per Ifo-MtOYD, 
at p. 668. 

(/;) Pope v. Andrews (1810), 9 C. & l\ 501, 568. 

(,) Morrell v. Cowan (1877), 7 Oh. D. 151, C. A. ; Mo,Lett v. Ames (1871), 23 
Tv. T. 729 ; Wtslhead v. Sproson (1861), 6 Jl & N. 728 ; ,/m/s, Ltd. y. Sala (1898), 

11 T L. It. 461 ; White v. Woodward (1818), 5 0. 11 810. ‘ 

(i/) See Offord v. Davits (1802), 12 C. 15. [u. s.) 748; Gh/n v. 1/crlcl (1818), 

2 Mooie (c. r ), 134 ; Oldershawv. King(lSol), 2 II. YN. 517, Ex. Ch.: Re ltoi/s, 

Pedes v. Roys, Ex, parte Hop Planters Co. (1870), If. 11. 10 Kq 467 ; Mayhem v. 

Crukdt (1818), 2 Swan. 185, 193; Chapman v Sutton (1816), 2 C. 11. 631. 

(e) Soo Kcnnaway v. Treleavan (1839), 5 M. & W. 498; Lysayht y. ll'afher 
(1831), 5 Jill (n. s) 1, H. L. ; Ni wintry v. Annstmnq (1829), 6 Bing. 201. 

(/) Dickinson v. Dodds (1876), 2 Ch. D. 463, C. A., per Meltjsh, L.J., 
at p. 475; see, further, title Contract, Yol. YII., pp 347 et seg. 

(g) Warner y. Wtllmgton (185G), 3 Drew. 523, 532 

(h) Dunlop v. Uiyi/ins ( 1848), 1 II. L. Cas. 381 ; Ramey ate. Victoria Hotel Co. 

V. Montejiore, Same y. Go/dsimd ( 1866), L. R. 1 Exch. 109. 

(i) Nm ton v. Powell (1812), 4 Man. & G. 42. 

(/,) See, generallv, title Contract, Yol. VII., p. 350; Motley v. Tinkler, supra; 

Mol ten y. Marshall, supra ; Montreal Gas Co. y. Va»ey, [1900] A. 0. 595, P. C. 

(/) Lever y. Kufiler, [1901] 1 Ch. 543. 

(m) Seo titles Contract, Yol. VII., p. 354; Misrepresentation and 
Fraud, Mistake; see also Gill v. M'Dowell, [1903] 2 1. K. 463; Webster v. 

Ceeil (1861), 30 Beav. 62; Kensington Borough Council v. Willct (1905), Times, 

16th December; Van Praagh v. Ever idge, [1903] 1 Ch. 434, C. A.; Falek v. 

Williams. [1900] A. C. 176, P. C.; Kingslon’y. Marshall and Marshall (1901), 

Times, 6th February. 

(w) Tamplmy. James (1880), 13 Ch. D. 215, C. A. per Baggaixay, LJ-, at 
pp. 217, 218; and see Small y. Currie (1853), 2 Drew. 102, per Kinperrlky, 

V.-0., at p. 114. Thus, a surety who signs a guarantee, which gives full effect 
to the intentions of the creditor, who, on the faith thereof, supplies goods to the 
principal debtor, cannot repudiate his liability by asserting that ho (the surety) 
meant something which he has not stated, and that, though reliance was placed 
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Sect. 8 .—Capacity of the Parties to Contract. 

880. Capacity to contract (o) is as essential to the validity 
of a guarantee as it is to that of any other contract. Therefore 
a guarantee procured by duress cannot be enforced (p). So, a 
guarantee extorted from a wife, by threats of criminal proceedings 
against her husband, is voidable, even though enforceable according 
to the laws of the country where it was made (q). 

881. The guarantee of an infant is void and incapable of 
ratification (r). 

In tho case of a person, just of age, becoming surety for a parent, 
or for one standing in loco parentis, the transaction will not hold 
good unless the intending surety has independent advico and is a 
free agent (a). Each case, however, will be decided in reference to 
its special eireumstances (b). 

« 

Sect. 4.— Valuable Consideration (e). 

882. Every guarantee, not under seal, must, like other simple 
contracts, be supported by a valuable consideration (d) : that is to 

upon his ad mil statement, he will only ho liable for what he meant (Hay men v. 
Irortr (1872), 2 .'} L. T. 903, 905); see also T)c Brcttes v. Goodman (1855), 9 Moo. 
P. (J. C. 400. Whore a written agreement is in clear and unambiguous terms, 
a man cannot bo hoard to say that he misunderstood it ( Fahkv. Williams, [1900] 
A. O. 176, P. C. ; Small v Currie (1050), 2 Drew. 102, per Ivindersley, 
Y.-O., at pp 114, 115 ; see pp. 474 <t seq., pout, and title Mist A !■ E , especially if 
it has been fully and properly explained to him, even if ho had no independent 
advice on tho subject and there is no fiduciary relation subsisting between the 
parties; see Blake v Bayne, [190S]A C. 371, P. C. 

(o) See, generally, title Contract, Vol. YII., pp oil ct seq. 

( p) Small v. Currie, supia , per Ivindersley, Y.-O., at p. 114; and see 
Banbury v. Hibernian Bank, [1908] 1 I. It 201 ; Homes v. Bishop, [1909] 2 K. B. 
090, C. A ; Talbot v. von Buns (1910), 27 T. L. It 95 ; and title Equity, 
Vol. XII1., p. 19. 

( 7 ) Kaufman v. Gerson, [1904] 1 K. B. 591, 0 A.; and see Scott v. Scott (1847), 
111. Eq. B. 74; Bayley v. Williams (1864), 4 Giff. 038. As to a married woman 
becoming surety for her husband, soe title Husband and Wife. 

(r) Infants belief Act, 1874 (37 & 38 Yict. c. 02); see title Infants AND 
Children. 

(a) Espey v. Lake (1852), 10 Hare, 200; Maitland v Irrinq ( 1816), 15 Sim. 
437; Chapim if'• Go., Ltd. v. BrammaH, [1908] 1 K. B. 233, O. A., per Vaughan 
Williams, L.J., at p. 237 ; Kcmpson v. Ashbce (1874), 41 1,. J. (cn.) 195, C. A. ; 
Smith v. Kay (1859), 30 L. J. (ch.) 45, H. L.; Bunbury v. Hibernian Bank , 
supra; Fomell\. Lovell, [1900] 1 Ch. 243; and see also Baiubngye v. Broume 
(1881), 18 Ch. D. 1S8. As to what is undue influence, see titles Contract, 
Vol. VII., pp. 357 el seq .; Equity, Vol. XIII., pp. 17 ct seq.; Misrepresenta¬ 
tion and Fraud. 

( b ) Blake v, Bayne, siqira. See also London and Westminster Loan and 
Jhscount Co., Ltd. v. Bilton (1911), 27 T. L. It. 181, as to the presumption of 
parental influence; and title Fraudulent and Voidable Conveyances, 
pp. 103 ef seq., ante. 

(c) On this subject, so far as it affects contracts in general, see title Contract, 
Vol. VII., pp. 383 et seq. What must be taken to constitute and determine a 
contract not under seal are the promise and the consideration (Herman v. 
Jvuchner (1885;, 15 Q. B. D. 561, C. A.., per Brett, M.R., at p. 563). 

( d ) Barrell v. Trussed (1811), 4 Taunt. 117; Sheffield v. CastletonlLord ) (1700), 
2 Vern. 393; Saunders v. Wakefield (1821), 4 B. & Aid. 595, 600, 601; Lilians 
and Rose v. Van Mierop and Hopkins (1765), 3 Burr. 1664, 1666; Jones v. 
Adthvrnham (1804), 4 Bast, 455, 463, 464; Ex parte Gardom (1808), 15 Ves. 
2 K 0 ; Boyd v. Moyle (1846), 2 0. B. 644, 650; French v. French (1841), 2 
Man. & (i. 644; Barber v. Fox (1670), 2 Wms. Saund. 136, and notes thereto; 
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say, the mere existence of the debt, default, or miscarriage of 
another person is not sufficient to support the surety’s promise to 
the creditor ( e ), -which must in all cases be founded on a new con¬ 
sideration (/), the failure of which entitles the surety to have his 
guarantee delivered up to be cancelled (r/). 

The consideration for the surety's promise does not move from the 
principal debtor, but from the creditor (h). Lt need not directly 
benefit the surety (i), though it may do so (/), and it may consist 
wholly of some advantage given to or conferred on the principal 
debtor by the creditor at the surety’s request (A). Thus, the 
surety’s promise often stipulates for a supply of goods (/) or an 
advance of money (m) to the principal debtor, or that the lattor should 
be taken into the service or employment of the creditor (/<). Or, 
the consideration may take the form of forbearance on the part of 

• 

Glover v. Uallett (18.17), 2 II. & N. 4S7. Having regard to tho cases cited m 
this note, it is ronmrkablo that Lord "Westbury should in Williams v. llui/ln/ 
(1806), L. R. 1 II. L. 200, at p. 219, have described a contract to give security for 
the debt of another as “ a contract without consideration ” "What is nn uni, no 
doubt, is that tho consideration for such a contract is not neco'-sm ily a direct 
benefit or advantage to the surety. 

(e) 1 Wms, Stumd., 6th ed., 211 c, note (1), and see Wigan v. English ami 
Scottish Law Life Assurance Association, [1909] 1 Oh. 291, 297, where it was 
held by Parker, J., that the mere existence of an antecedent debt is not valu¬ 
able consideration for a security given by a debtor. 

( f) Ibid., and see French v. French (1841), 2 Man. & G. 644; Bill v. UWc/t 
(1850), 9 0. B. 154; Crofts v. Beale (1851), 11 O B. 172. 

( y ) Cooper v. Joel (1859), 1 He G. F. & J. 210; and see Re Barbr <£■ Co., 
Fjt, parte Agra Rank (1870), L. It 9 Eq. 725; Roll v. Cozens (1856), 18 O Ii. 
673; and p. 545, post. 

(A) See White v. Cuyler (1795), 6 Term Rep. 176, 177 ; Dutchman v. Tooth 
(1839), 5 Bing. (n. C.) 577. The authorities for tho doctrine that tho considont- 
tion for a promise must move from tho promisee do not. cover a case in which 
the consideration is supplied by an age’pt who, noveithclcss, obtains tho 
promise for and on behalf of his principal; see Fleming v. Bank of New 
Zealand, [1900] A. O. 577, P. 0. 

(t) Ex parte Minet (1807), 14 Yes. 189, per Lord Eldon, L.O., at p. 190; 
Seaton v. Meath, Seaton v. Burnand, [1899] 1 Q. B. 782, (A A , per Romee, L J., 
at p. 793; reversed, without reference to this point, Seaton v. Burnand. Hum and 
v. Seaton , [1900] A. (J. 135 ; Morley v. Boothby (1825), 10 Moore (o. r ), 395, per 
Best, O.J., atp. 406; Ncrvt v. Wallace (1789), 3 Term Rep. 17, per Bulled. J., 
at p. 24; Bailey v. Croft (1812), 4 Taunt. 611 ; Ex parte Gardom (1808), 15 Vos. 
286; Wright v. Sandars (1857), 3 Jur. (n. 8.) 504, per STUART, Y.-G,, at p. 607. 

6) Re Willis (1849), 4 Exch. 530. 

Tk) Morley v. Boothby, supra; see also Miles y. New Zealand Alford Estate Co, 
(1886), 32 Oh. D. 266, 0. A., per Bowen, L.J., at p. 289. 

(l) Morrell v. Cowan (1877), 7Ch. D. 151,0. A .; Wood v. Benson (1831), 2 Or. & J. 

94 ; Johnston v. Nicholls (1845), l 0. B. 251; Boyd v. Moyle (1846), 2 0. B. 644 ; 
Mockettv. Ames (1871), 23 L. T. 729; White v. Woodward (1848), 5 0. B. 810. 
The supply of goods should, it Beems, be bond fide and to a reasonable extent 
( Johnston v. Nicholls, supra; White v. Woodward, supra), though, subject to 
this condition, the amount to be supplied is discretionary {White v. Wood¬ 
ward, supra). * 

(m) Edwards v. Jevons (1K49), 8 O. B. 436; Eaigh v. Brooks (1839), 10 
Ad. & El. 309; Broom v. Batchelor (1856), 1H. & N. 255; Grahame v. Grahams 
(1887), 19 L. R. Ir. 249; Mayhem v. Cnckett (1818), 2 Swan. 185; (fiord v, 
Davies (1862), 12 0. B. (n. 8.) 748; Hartland v. Jukes (1863), 1 II. & 0. 667. 

(n) See Kennaway v. Treleaian (1839), 5 M. & W. 498; Montefwrcy. Lloyd 
(1863), 12 W. R. 83; Newbury V. Armstrong (1829), 6 Bing. 201 ; Leathley V. 
Spyer (1870), L.R. 5 0. P. 595 ; Lysaght v. Walker (1831), 5 Bli. (n. 9.) 1, H, L. 
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tiala, 


the creditor, at the surety's request, to sue the principal debtor (o) 
or of the actual suspension of pending legal proceedings against the 
latter (p). The mere fact of forbearance is not, however, a con¬ 
sideration for a person’s becoming a surety for the payment of a 
debt ( q ), for there must be either an undertaking to forbear, or else 
an actual forbearance at the request, express or implied, of the 
surety (r). Forbearance for an indefinite period, provided it be the 
result of an express agreement, is a sufficient consideration to sup¬ 
port a promise of a surety (s), and, where the length, in point of 
time, of the forbearance is not expressly prescribed, the parties are 
presumed to contemplate forbearance for a reasonable time (f). To 
be effectual, the forbearance relied upon must be of a right capable 
of being enforced (a). Therefore, where there is no person who 
could be sued for the debt agieed to be forborne, the forbearance 
cannot form any consideration ( b >. 

The consideration for the promise of tins surety need not be 
co-exlensive with tlio promise, for its mere inadequacy will not 


(<>) See Bolt v. Cozens (1856), IS C. 1» GTS; ('rears v. Hinder (1887), 19 Q. 1) 1>. 
341, 344, 34(5, 0. A.; Coles v. Hack (I860), L. It 5 C. i\ GO; Coex. 1 hi field 
(1822), 7 Mooro (0 r.), 202; Ockford x. Harrellt (1871), 20 L. T. 004. 

( p) Paime v 1)0 hon (1827), 7 B. & 0. 42.3; Okhrslunu v. King (ISO7), 2 
If. & N. 517, Ex. Oil.; Wynne v. Hughes (187;)), 21 W. It. 628 ; Miles v. New 
Zealand Alford Estate Co. (1886), 82 Oh. I). 266, 0. A. ; J’ulltn v. Stokes (1794), 
2 Ily. 131. 312, Ex Ch It wad held m Host x. Moss (1097), Cro. Ehz 560, Ex. Oh., 
that the mere discontinuance of an action is not a sullicient consideration to 
Buppoit a promise This easo was disapproved of i n Harris v. Venables (1872), 
L. Jt. 7 Exch. 235, wheie it was held that tho withdrawal of a petition 
presented for winding up a company was a sufficient consideration to support 
a piomise to pay the costs incurred of and m lolation to such petition. 

(./) Crearsx. Hunter , supra, per Loid Esher, M It, at p. 344. 

(r) (bears v. Hunter, supra, per Loves, L <T., at p. 316; Jones v. Ashlurnham 
(1804), 4 East, 405; Miles v New Ztaland Alford Estate Co., supra, per Cotton, 
L.J., at pp. 283, 285, 2SG, per Fry, L.J., at p. 300. Where a muety, on being 
informed that proceedings were contemplated against himself and the principal 
debtor for a debt, stated, by letter, his intention to pay tho debt, it was held, 
after the surety’s death, that the letter was a pioinise to pay, and that tho 
forbearance to sue was a sulficieut consideration for such promise (Jon,es v. Beach 
(1801), 21 L. J. (on.) 543). In an assumpsit founded on the collateral considera¬ 
tion of forbearance to sue another, there uover was any need to show, in the 
pleadings, tho origin or cause of the debt guaranteed (see Thei ne v. Fuller (1010), 
Cro. Jac. 396). 

(*) Formerly forbearance per pa nil alum tempos, or for some time, was held to 
be a bad consideration ( Ttlstonv. Clarke (1636), 1 Roll. Abr. 23, pi. 26 ; Philips v. 
Sackford ( 1595), Cro. Ehz. 455; SemjJe v. Pink (1849), 1 Excn. 74; Elkins x. 
Heart (1731), Fitz-G. 202; Payne v. Wilson, supra), except in those cases where 
a particular act had to be done, which required some time for the doing of it, and 
in which the law implied a reasonable time (ibul), while, on tho other hand, 
forbearance per magnum tempus ( Mapes x. Sidney (1624), Cro. Jac. 683), or for a 
reasonable time ( Johnson v. Whitchcott (1638), 1 Roll. Abr. 24, pi. 33), though 
equally indefinite in character, was upneld as good. In Iloadx. Grace (1861), 
7 H. & N. 494, Bjiamwell, B., states at p. 497 that he is unable to understand 
how forbearance to press for immediate payment was ever held to mean 
forbearance to press foi a reasonable time. 

(£) See Harris x. Venables, supra, Wynne x. Hughes, supra; Older show x. King, 
supra; Barbery. MackreU (1892), 41 W. E. 341, C. A.; Hoad v. Grace, supra, at 
p 497; Alliance Bank v. Broom (1864), 2 Drew. & Sm. 289 , Greats x. Hunter, supra. 

(a) .Tones v. Ashburnham, supra,per Lord Ellenborougu, at p. 463. 

(b) Ibvl. 
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render the guarantee nudum pactum (c). Neither need it be con- SECT - *• 
temporaneous therewith (d), as it may consist of a compliance Valuable 
with some stipulated condition, which the creditor, without being Considera- 
bound to observe, must fulfil before the guarantee will attach ( e ). tion. 

So the consideration may be entire (that is, given once and for all), 
or fragmentary (that is, supplied from time to time) and therefore 
divisible (/). 

The consideration for a promise of guarantee need not appear in 
writing (g). 

883. Neither an illegal (h), nor a mere moral (i), nor a past or Insufficient 
executed consideration (j) will support a guarantee. But where the consideration, 
language of the guarantee is equally expressivo of a past or 
concurrent or a future consideration (/.) for the surety’s promise, 


(c) Johnston v. Nirholls C1S45), 1 0. E. 2.31, 271 ; sec also Pidlm v. tales [L7'M\ 
2 JLy. 151. 312, Ex. Oh. Thus, the delivery up of an unonfmcouble guarantee 
may lie a good consideration for the ninety's pi on use (//d/7/1 v. linols (1839), 
10 Ad. & El. 309; and nee HW7t<7.e v. Adams (18.38), ;3 B (\. s.) 218; 


10 Ad. & El. 309; and nee Wcsilalc v. Adams (185S), 0 (\ B (\. s.) 218; 
Mirtdif/t v. ('hid? (1702), 2 Ld Uuvm. 759). 

(</) Seo (iohUtde v. Swan (18471, 1 Exch. 1.31; Butihcr v. k'taunt (1813), 11 
AI. & AV. 8.77. 

(r) Seo Kennnicat/ V. Trtlearan (1839), /3 M. <Sr \Y. 498, .701; 1) 'cathead v 
•S prason (18lil), 0 li. & N. 728; Offord v. Darios (181)2), 12 (J. 15. (n. s.) 748; 
and capes cited at p. 449, ante. 

(/) Lloyd's v. llarper (1880), 1(J Ch. T>. 290, C. A., per Lcsir, L.J., at p. 319 ; 
and" see Barinyv. Grmr (1858), GAY. It. 400; Cannon v. Hands (1870), 23 E. T 817. 

(7) See Mercantile Eaw Amendment Act, 18.30 (19 & 20 Viet. c. 97), s. 3 , and 
boo pp. 4o7, 4(58 cl sig , post 

(h) See Wood v. Bather (186a), L. E,. 1 Eq. 139; Colcsv. Stri c7e (1850), loQ. 15. 2. 
If the guaianteo debt bo itself illegal, it cannot ho recoveied from the surety 
under his guarantee (Swan v. Bank of Scotland (1830), 10 Eli. (N. s ) G27, IL. L ). 
The stilling of a prosecution for a crime is an illegal consnleiution {.Jones v. 
Merionethshire Permanent Hen eft Budding Society, [1S91] 2 Ch ,387 ; nllinned 
[1892] 1 Oh. 173, C. A.) However, an agreemout to abstain from instituting srnli 
a tlneateuod prosecution is not an illegal consideration unless theie are lcason- 
able grounds for believing that the illegal offeneo was actually committed, or 
unless each party entered into tho agreement on that assumption (Uuurhc v. 
Mcalg (1878), 4 E. It. Jr. 100). A guarantee which amounts to a fiaudulent 
pieforonce cannot ho enforced, and will bo ordoied to he delivered up to he can¬ 
celled, even to a particeps n minus (seo JacJcman v. Mitchell (1807),*13 Ves. 
08I), while a guarantee given to one of soveral creditors, without tliuknowhdgo 
of tho rest, to induce him to sign a composition deed, is a fiaud on tho lest of 
the cieditors and void ( Coleman v. Waller (1829), 3 Y. & ,T. 212). A promise to 
indemnify against the publication of a libel is bad and cannot he enforced 
( Shaded/ v. Rosier (1830), 2 Eing. (w. C.) 034; Uop/on v. Licensed Victuallers 
Gazette (1900), Tints, 2nd November ; Colburn v. Patmore (1834), 1 Cr. M. & li. 
73 , and see Smith, (IF. II.) & Son v. Clinton and Harris (1908), 99 L. T. 810), 
and it is illegal, and contrary to public policy, either for a third porson to 
indemnify a bail in a ciiniinal case (Consolidated Exploration and Finance Go. v. 
Musgrave, [1900] 1 Ch. 37), or for the prisoner himself to do so ( ihicl .); see also 
R. v. Porter, [1910] 1 K. E. 369, C. C. A.; Junes v. Orchard (1855), 16 O. J5. 
614; Cripps v. JIartnoll (18G3), 4 B. & S. 414; Green v. Cresswell (1839), 10 
Ad. & El. 403; Wildes v. Dudlow (1874), It B. 19 Eq. 198; Danny. Curzuii 
(1910), 27 T. L. B. 103 ; and p. 461, post. 

(?) Eastivood v. Kenyon (1840), 11 Ad. & El. 438. 

( j) See Wigan v. English and Scottish l.aw Life Assurance Association, [1909] 
1 Oh. 291. 

Uc) See Bell V. Welch (1850), 9 C. B. 154; Eastwood v. Ktm/on, supra; 
Goldshede v. Swan (1847), 1 Exch. 154; Mockettv. Ames (1871), 23 L. T. 729; 
Chalmers v. Victors (1868), 18 E. T. 481; Wood v. Priestner (1807), E. B. 2 Exch. 
66, 282, Ex. Ch.; and see Bailees v. Todd (1838), 8 Ad. & EJ. 840. 
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Sect. 4 . the maxim ut res magis valeat quam pereat applies (l), and parol 
Valuable evidence will, if necessary, be admitted to clear up the ambiguity (m). 
Considers- The mere existence of an antecedent debt is not of itself valuable 

tion consideration for a security given by the debtor (n), although it 

Antecedent appears that such a debt is a sufficient consideration for a cheque 

debt. or other negotiable security given on account of sueh debt. In 

such a case the negotiable security is equivalent to payment 
of the debt (o). In the case of a promissory note given by a 
principal and a surety for a definite sum, and payable on a fixed 
day, it is presumed to be given in consideration of an advance at 
the date of the note, and if the creditor insists, as against the surety, 
that the object of the note was to secure the payment of the balance 
of an account current between the principal and tho creditor, the 
burdon of proof lies on the latter (p). 


Part III.—Proof of a Guarantee. 

Sect. 1. — Statntoi'i/ Provisions. 

The Statute 884. The Statute of Frauds (q) provides that no action shall 
of Frauds. Tj G brought upon any special promise (r) to answer for the debt, 

(?) Steele v. Iloe (1849), 14 Q. B. 431; Bioom v. Batchelor (1856), 1 II. & N. 
255 ; Goldshede v. Swan (1847), 1 Exch. 154; Edwards v. Jerons (1849), 8 C. B. 
430 ; Collourn v. Dawson (1851), 10 C. 1*. 705 ; Jlaigh v. Brooks (1839), 10 
Ad & El. 309; Alodett v. A vies (1871), 23 L T. 729; Grahams v. Grahamt 
(1887), 19 L Ik Ir. 249; Johnston v. A’t< hulls (1845), 1 O. B. 251; Woody. 
Priestner (ISO?), L. K 2 Excli. 00, 282, Ex. I'll. ; Chairman v. Sutton (1846), 2 
0. B. G34 ; Ei parte Littlejohn (1843), 3 Mont. lb & Do (4. 182. 

(rn) See Hoad v. Grace (1801), 7 II. & N. 494; Wood v. Priestner, supra ; 
Edwards v. Jerons, sit/>ra; Goldshrde v. Swan, stiin a ; see also Brunmng v. 
Odhams Brothers, IAd. (18901, 75 L. T. 002 , II. L. ; Bainbridgey. 11 ’tide (1850), 16 
Q. B. 89; Shortrede v. Cheek (1834), 1 Ad. & El. 57 ; Johnston v. Nicholls, supra. 

(n) Wiyon v. English and Seottish Law Life Assurance Association, [1909] 1 
Ch. 291, where, however, tho security given was not a negotiable security; 
compare Curriey. Alisa (1875), L. It. 10 Exch. 153, Ex. Oh., cited in note (o), 
infra. 

( o ) Currie v. Alisa, supra, affirmed on another ground sub nom. Alisa v. Currie 
(1876), 1 App. Otis. 554, where it was laid down that all monoys paid into a 
bank are subject to a lien, and that all documents as well as monoys deposited 
with a banker are subject on the banker's part to a lien in respect of any 
balance that maybe due to him from his customer {ibid., per Lord Hatherley, 
at p. 569). In this case, which was not cited in Wigan v. English and Scottish 
Law Life Assurance Association, supra, it was not really necessary to decide 
whether an existing debt constitutes a sufficient consideration for the giving of 
the security, as there was ample consideration between the holders of the 
security (a cheque) sued upon and the drawer thereof. Seo also titlos Bills or 
Exchaisue, Promissory Notes, and Negotiable Instruments, Yol. II., 
p. 497 ; Contract, Yol. VII., p. 386. 

(p) He Boys, Eedes v. Boys, Expar,te Hop Planters Co. (1870), L. B. 10 Eq. 467. 

(?) 29 Car. 2 , c. 3, s. 4, throughout this title frequently referred to as “the 

statute,” The common law of England did not require any written evidence of 
a guarantee, which could, accordingly, originally be proved in the same manner 
hs any other contract (Steele v. APKinlay (1880), 5 App. Cas. 754, per Lord 
Blackburn, at p. 768). To prevont, however, the danger of a guarantee being 
established by false evidence, or by evidence of loose talk, when it was never 
meant really to make such a contract, the English legislature intervened (ibid.). 

(r) The term “special piomise” excludes implied promises arising by 
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default, or miscarriages (*) of another person (t), unless the agree¬ 
ment upon which such action shall be brought or some memorandum 
or note thereof shall be in writing and signed by the party to be 
charged therewith (it), or some other person thereunto by him 
lawfully authorised (a). 


operation of law {Gray v. Hill (1826), Ry. & M. 420) ; contracts undor seal or of 
record (Holmes y. Mitchell (1859), 7 0. B. (N. s.) 361, per Willeh, J., at pp. 308, 
369), and also liabilities for deceitful representation, whereby credit has been 
obtained for a third party (to remedy this the Statute of Frauds Amendment 
Act, 1828 (9 Geo. 4, c. 14), s. 6 , was passed (see note (q), p. 45G, post); Pasley v. 
Freeman (1789), 3 Term Rep. 51; notes to Ghandclur v. Lopus (1603), 2 
Smith, L, C., 11 th ed., pp. 57 et seq.). Whether a “special promise” is 
or is not within the enactment does not depend on the consideration for the 
promise, but on other matters (Fitzgerald v. Dressier (1839), 7 0. B. (n. s.) 374, 
per Cockbukn, C.J., atp. 392; Suii»n% Co. v. (hey, [1894] 1 Q,. B. 285, 0. A., 
per Lord Esher, MR., atp 289; Harburg India Rubber Comb Co. v. Martin, 
[1902] 1 K. B. 778, 788, 0. A.; notes to Forth v. Stanton (1668), 1 Wms. 
Sauna., 6 th ed., 211 c, note (b)); though a different view on this subject 
has been expressed (nee Saunders v. Wakefield (1821), 4 B. & Aid. 595, 600, 601). 
A special piomise is sometimes paitly witliin the enactment and partly outside 
it. When this occurs, and the promise is not reduced to writing, if tho parts 
are separable, the part outside the enactment may give rise to an action (see 
Wood v. Benson (1831), 2 Cr. & J. 94 ; and seo Bromley v. Smith, [1909] 2 K. B. 
235); while if the parts are inseparable no action will lie m rospect of either pait 
(see Chater y. Beckett (1797), 7 Term Rop 201 ; Lexington (Lord) v. Clarke (1690), 
2 Yent. 223 ; Thomas v. Williams (1831), 10 B. & (J. 664 ; Falmouth (Earl) v. 
Thomas (1832), 1 Cr. & M. 89; ll'ood v. Benson, supra; Head v. Bald rey (1837), 
6 Ad. & El. 459; Saiaye v. Canning (1867), 16 W. R. 133). 

(s) The plural of the word “ miscarriage ” is used in this section (see 
Statutes of the Realm). Each of tho words “debt, default, or miscarriages” 
has a different signification (Ktrkham v. Marter (1819), 2 B. & Aid. G13, per 
Abbott, O.J., at p. 616). Thus, the word “debt” (an illegal debt cannot 
be tho subject of a guarantee (seo Sivan-v. Bank of Scotland (1836), 10 Bh. 
(n. s.) 627, II. L )) refers to a contractual liability already incurred (Castling 
v. Aubert (1802), 2 East, 325, per Lord Ellenborough, 0.J., at pp. 330, 331) ; 
the word “default” (which apart from its statutory signification is a purely 
lelative term, just like negligence, meaning nothing more, nothing loss, than 
not doing what is reasonable under the circumstances, not doing something 
which one ought to do, having regard to tho relations'which ho ‘occupies 
towards other persons interested in a particular transaction (Re Young and 
Hurston's Contract (1885), 31 Oh. L>. 168, C. A., per Bowen, L.J., atp. 174)) refers 
to such a liability m futmo (ibid. ; and see Mountstephcn y. Lahermn (1871), 
L. R. 7 Q,. B. 196, Ex. 0b., per Willes, J., at p. 202); and possibly to any 
future liability, whether founded in contract or not (Kirkham y. Marter, supra , 
per Holroyd, J., at p. 617); while the word “miscarriages” compre¬ 
hends that species of wrongful act for the consequences of which the law 
would make a person civilly responsible (Kirkham v. Marter, supra, per 
Abbott, O.J., at p. 616); though, probably, it and the word “ default ” equally 
apply to a promise to answer for another, with respect to the non-performance of 
a duty, even where such duty is not founded upon a contract (Kirkham v. 
Marter, supra, per Holkoyd, J., at p. 617). 

(f) The words “of another person ” mean .that, to make it apply, thero must 
always be a principal debtor in existence, or in contemplation, for whom the 
surety is, or is to become, answerable to the creditor (Lakeman v. Mountstephen 
(1874), L. R. 7 H. L. 17, per Lord Selborne at pp. 24, 25 ; as to this, see 
pp. 458 et seq., post), 

(«) See Laythoafp v. Bryant (1836), 2 Bing. (n. q.) 735. 

(a) Statute of Frauds (29 Oar. 2, c. 3), s. 4. For principles determin¬ 
ing what is a guarantee within this enactment, Bee pp. 468 et seq., post; and 
for what written evidence of guarantee will satisfy the enactment, see pp. 464 
et seq., post. 


m 


Sect. 1. 
Statutory 
Provisions. 



Guarantee. 


45 & 

Sect. !, 
Statutory 

Provisions. 

The Statute 
of Frauds, 8. 4, 
a provision as 
to evidence. 


Effect of 

verbal 

guarantee. 


The St.al etc 
of Frauds 
Amendment 
Act, 182S. 


885. The above enactment is a mere enactment as to evidence (/>). 
"Where the original written evidence of a guarantee is lost, parol 
evidence of its having existed is admissible (c). Moreover, a pay¬ 
ment of money into court by a defendant to an action on a 
guarantee dispenses with tho production of written evidence of the 
contract (<(), and admits the existence of an enforceable contract (c), 
unless tho Statute of Frauds he at the, same time pleaded (/). So, 
also, a plea of tender dispenses with written proof of a guarantee^)- 
Moreover, a person who, by fraud, prevents tho reduction into 
writing of a guarantee cannot talce advantage of such fraud (h). 

886. A verbal guarantee, though it cannot be enforced by 
action, is not, on that account, void (i): thus, money actually paid 
under it cannot, it seems, be recovered (A), and it may he used 
as a defence (!)■ When given by a solicitor it may he enforced 
against him by the court, by viriuo of its summary jurisdiction 
over its officers (hi). On tho other hand, an executor or 
administrator cannot retain a debt owing in respect of a verbal 
guarantee (/?), and, should he pay such a debt, would commit a 
ilerastavit (n). A veibai guarantee made abroad, and binding there, 
cannot he enforced in England by an action, since tho mode of 
proof is governed by the Icj-Jbri (p ). 

887. 13y the Statute of Frauds Amendment Act, 1828 (</), no 
representations as to the character, conduct, credit, ability, trade, 

(5) See Fraser v Rape (lyo-l), 5)1 L T 310, (A. ; He Ifoi/lr, Hoyle a Hoyle, 
[185)3] 1 Ch. HI, U. A., per Lindlry, L J„ at p. 5*7, Gibson v. Holland (186.7), 
L 11 t 0. P. 1; I.to as v Pnon (1SS5)), 22 (1. I! I). 337, (’. A. ; see p. 468, post. 

(<) Barrass v. Heed (ISPS), Times, 28th March ; Frays Gas ('o. v. Bromley Gas 
Consumers Co. (15)01), Times, 23rd March. 

(<l) Middlelon v. Breirer (3 75)0), Peak* 3 , 20 [13]; Bpurrier y. Fitzgerald (1801), 
C Yen. 318. 

(r) Laras v. Ttiron, supra. 

(/) Had. As to tho necessity of pleading (ho St.Uufo of h’lauds, see title 
Pleading; and coinpaio (die ( !oi;vit Conns, Von Vlli , p 483. 

(*/) Seo 1 Wins. ,S.iund f 1N71 od 1, p. 32, Maltllrlon v. Burner, stqtra. 

(It) Whiter hurth v. />“< ri-. ( 1 7851), 2 15i<>. ('. C. 335), pir Lord Tmrunow, L.C , at 
pp. 56i, .363 ; and see < dm!to. I; y. Muller (1878), 8 (’ll. J). 177 ; Lincoln y. H r i up, t 
CS39), 4 l)e Cr. & J’. 16, C. A , Jkirusx. Oily (No. 2) (1863), 33 lieav. 208; 
Jlaiyh v. Kaye (1872), 7 ('h. App. 461); Booth v. Tmle (1873), L. 11. 16 Eq. 182; 
Pe Lassaltc v. Guild find, [1001] 2 Iv. I). 213, (J. A. ; compare Brunnnn / v. 
Odhams Brothns, Ltd. (185)6), 73 L. T. 602, II. L. In Bor trick y. h’nyhsh Joint 
Block Bank (1867), 1.. U. 2 Exch. 251), Ex. Oh., principals vreio held liable for 
the lraud of their agent, who, acting m tho com so of his business and for their 
benefit, gave a guarantee which ho knew and intended to he unavailing. Had 
thn agent been acting for his own personal benefit in this case, it scorns, his 
principals would not have been held liable (boo British Mutual Banking Go. y. 
Charnivootl Forest Rail. Co. (1887), 18 Q. 1). 1). 714, 0. A.). 

(?) Hoe title Contract, Yol. VIE, p. 362. 

(k) Bhaiv v Woodcock (1827), 7 I) & 0. 73 ; and see (Vcsswell v. Wood (1839), 
10 Ad. & El. 460 ; Basel v. Lee (1812), 3 Man. & (J. 432, 

( l ) Hee La very v. Tin ley (1860), 6 It. & N. 239. 

(m) Re Gretna's (1827), i Cr. & J. 374, n. ; and see Evans v. Buncombe (1831), 
1 Or. & J. 372; Re a Bohcilor (1900), 43 Sol. Jo. 104; and see, generally, title 
Solicitors. 

(») Re Rowneon, Field v. White (1885), 29 Ch. D. 358, C. A.; and see Midgley 
V. Midgley, [1893] 3 Oh. 282, 0. A. 

(<>) 1 bid .; see title Executors and Administrators, Yol. XIV., pp. 251, 258. 

( p)Uroux v. Brown (1852), 12 0. B. 801. See titles Conflict of Laws, 
Vol. YI, r . 307; Evidence, Vol. XHI., p. 420. 

(j) y Geo. 4, c. 14 (commonly known as “ Lord Tentferden’s Act ”}; ten Itydt 
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Of dealings of any other person ( r) in order to obtain him credit can 
be sued on unless in writing (»). The representation must, to 
render the person who makes it liable, be to his knowledge untrue, 
and made with intention to induce another to act upon it, who does 
so and thereby sustains damage ( t ). 

The representation relied on must bo signed by the party to be 
charged. An agent’s signature is not suihcient, even in the case 
of a company in whose interest a representation is made (a). Where 
there are both written and verbal representations an action lies, if 
the written representations materially induced tho person to whom 
they were made to givo credit ( b ). 

888. By the Mercantile Law Amendment Act, 1856 (c), no 
special promise to answer for the debt, default, or miscarriage of 
another person, if in writing and properly signed by the party to 
be charged therewith, is deemed invalid to support an action, by 
reason only that the consideration for such promise docs not appear 
in writing nor by necessary inference from a written document (d). 

v. Barnard ( 1830), 1 M & AY. 101, per Parke, B, at p. Hi. It was pasmi 
owing to n successful evasion of tho 8t.it uio of Frauds ('10 Car. 2, c. 3), a. <1, 
which took tho form of treating tho surety's verbal prom ho to bo answoi able for 
another as a false representation, for which ho was inatlo liable in toil though 
not in contract (see Lytic v. Barnaul, supra, per 3’arice, 15. ; Tat ton v. Wade 
(1856), 18 (1. 1). 371, Ex Oh , per Pollock, (’.lb, at p, 381 ; Pas/a/ v. Freeman 
(178!)), 3 Term Rep. 51 ; 2 Smith, 7j. 11th od , p. GO; Fxparte Carr (1814), 
3 Yes & 35, 108, per Loul Eldon 1 , L f 1 ., at p. 110). 

(r) Misrepresentation by on© partner as to tho credit of his film is within 
tho above enactment ( Pciaux v. Steiuheller (188!)), 0 Ring, (n u.)S 1). See, 
further, as to what leprosentations aro within tho enactment, notes to 
( haiuliltir v Lopus (1603), 2 Snath, L (A, 11th od., 51, 57 et so/.; Swann y. 
Phillips (18,38), 8 Ad. & I'll 457 ; Tmtdnj v. Man/rn/or (1813), G Man. & 0. 40 ; 
I tide v. 'Barnard, svpra, Sm/t v. Wmterbotham (1873), L. R. 8 (i. 15.211; 
Bishop v. Bath is Consolidated Co. (1800), ‘15 Q 15 J>. 512, 1'. A. 

(•?) An unsuccessful attempt to evade tins enactment (9 Geo 4, c. 14, s G) 
was made m Haslotlc v. Feryusson (1837), 7 Ad. & El. 8(5. Evasions of s 4 of 
the Statute of Frauds (29 Cai. 2, <■ 3) are discouraged by tho courts (Mullet v. 
llateman (18G5), L R. 1 (’. I 1 . 1G3, Ex. 1 ’ll., per Pollock, O.I5., atpp. 170,171). 

(t) See Jleh n v. Kemble (1859), 7 (’. R. (ns) 2G0; J'usley v. Freeman, supra; 
and see Smith v. Chudtnac (1884), 9 App. Fas. 187, per Lord Selrorne, L.C., 
at p. 190. Only statements going to an assurance of personal credit are, it 
seems, within the Statuto of Frauds Amendment Act, 1828 (9 Geo. 4, e.. 14) 
(seo Clydesdale Bank v. Baton, [1896] A. U. 381; Pollock on Torts, 4th ed., 
p. 279) AYliero a banker is asked for a reference as to the standing and financial 
position of a customer, he need not make inquiries outside, as to tho soboncy 
or otherwise of the person asked about, nor do anything more than unswer tho 
question put to him liouostly from what ho knows fiom tho books and accounts 
before bun (Parsons v. Ban lay <& Co. (1910), 103 L. T. 196, C. A.). 

(a) Swift v. Jewsbury (1874), L. It. 9 Q. 35. 301, 33x. Oh.; Hirst v. Wed 
Biding Union Banking Co, [1901] 2 Iv. B. 5G0, 0. A.; and see Wtlhams v. 
Mason (1873), 28 L. T. 232; Hyde v. Johnson (183G), 2 Ring. (N. c.) 776. 

(b) Tatton v. Wade (185G), 18 C. 33. 371, 381, Ex. Oh. 

(c) 19 & 20 Yict c. 97. 

(d) Ibid., s. 3 ; see, further, p. 468, post. This enactment, which does not dispense 
with the existence of a consideration (see p. 468, post), was rendered necossary by 
reason of its having been decided that, as tho language of 8. 4 of the .Statute of 
Eiauds (29 Oar. 2, c. 3) requited “ the agreement” to be in writing, this must 
bo taken to comprise both the promise and also the consideration for it ( Wainv. 
Warders (1804), 5 East, 10 ; 1 Smith, L. 0., 11th ed., p. 323; Saunders v. Wakefield 
(1821), 4 B. & Aid. 595), which together constitute an agreement not under seal 
(see Herman \,Jeuchner (1885), 13 Q. B. D. 561,0. A., per Brett, M.R., atp. 563). 
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Shot. 2. —Guarantees within the Statutory Provision s. 

889. To bring a case within s. 4 of the Statute of Frauds (e) 
the primary liability of another person to the promisee for the debt, 
default, or miscarriages to which the promise of guarantee relates 
must exist or be contemplated (/), otherwise the statute doeB not 
apply, and the promise is then valid and can be sued on, though not 
in writing. 

The mere existence of a third person's liability is usually sufficient 
of itself to bring a surety’s promise within the statute (g), except 
where such liability is not the immediate object of the contract, but 
is a mere incident thereof (h). 

In order to bring a case within the statute it is not necessary that 
the principal debtor’s liability should precede the surety’s promise 
to he answerable (i); where it dues not do so, however, it is generally 
more difficult to decide to whom credit is given, a question which then 


Thia construction, however, imposed a grievance on llio mercantile community 
(1 Wms. Saund. (1871 ed.) p. 227; 1 Smith, L. U., lltli cd., p 30*1), and was 
found, in practice, to lead to many unjust and merely technical defences to 
actions on guarantees (1 Smith, L. 0'., lith cd., p. 332). 

fe) 29 Oar. 2, c. 3 

(/) This is the primary and main principle for testing whether the statute 
applies to a pirticular case (see, generally, Btrknn/r v. Darnell (1704), 2 
Ld. Baym.-1085; 1 Smith, L. U., 11th cd., p! 299 ; Last wood v. Kenyon (1840), 
11 Ad. & El 438, per Denman, O.J., at p. 440; IJaryriares v. /‘arson# (1844), 
13 M & W. 561, per Pahke, li., at j». 570. MoantStephen v. J.aLcmau (1874), L. B. 
7J1.L 17,24,25; Tomlinson v.’riV/(1750), Anib 380; Kirkham v. Mai ter (1819), 
2 B. & Aid. 613, Le.nngton ( Lord ) v. Claike (1090), 2 Vent. 223}. Eor tho 
four other principles for testing whether a particular promise is within 8. 4 of 
the Statute of Frauds (29 Car. 2, c. 3), and not actionable unless in writing, 
Bee pp. 401—404, post. 

(g) Sec Matson v. Wharam (1787), 2 Term Bep. 80, per Bullek, J., at p. 81; 
Anderson v. Ifayman (1789), 1 Ily. 1),1. 120; Marburg India liubbtr Comb Co. v. 
Martin, [1902] 1 K. B. 778, 0. A., per Vaughan Williams, L.J., atp. 784; 
Co/mxm v. Kyles (1817), 2 Stark. 02 ; Tomlinson v. Cell (1837), 6 Ad. & El. 564 ; 
(lull v. Lindsay (1849), 4 Exch. 45; Chafer v. Beckett (1797), 7 Term Bop. 201; 
Barber v. Fox (1810), 1 Rtaik. 270; Beard v. Hardy (1901), 17 T. L. R. 633, 
C. A. Where, however, a person cor tides that another is able to pay for goods, 
to be supplied to the latter's order, he does not incur any liability for the 
latter’s default (Block v. Cox and Dodd (1860), 2 L. T. 517); nor does a solicitor 
incur liability for his client by writing to the latter’s creditor that ho (the 
solicitor) is making arrangements for a loan to his client, and that if the 
creditor will hold a bill for a few days, ho (the solicitor) will be prepared on the 
client’s behalf to lake it up {Allaway v. Duncan (J807), 16 L. T. 264 ; and see 
Jones v. Beach (3852), 2 I)e 0. M. & O. 886; Dixon v. Broomfield (1814), 
2 Chit. 205). However, one who covenants for the act of another is, it 
seems, personally hound by his covenant, though he describe himself in the 
deed as covenanting for, and on the part and behalf of, such other person 
(Appleton v. Bmks (1801), 5 East, 148; Be Bentley, Ex parte Bentley (1833), 2 
Deac. & Oh. 578). 

(A) See p. 463, post; Harburg India Rubber Comb Co. v. Martin, supra, per 
Vaughan Williams, L.J., at p. 786; Sutton Jk Co. v. Greg (1893), 69 L. T. 
354* Pf Bowen, L.J., atp. 355; affirmed, [1894] 1 Q. B. 285,' 0. A. 

(*') Matson v. Wharam, supra; and see Jones v. Cooper (1774), 1 Cowp. 

( mi >> . 3 Dou S- ( K - B ') 13 i Anderson V. Ilayman 
(1789), 1 Hy. Bi.120. homerly it was thought that, to bring a case within 

4 of the Statute of Frauds (29 Gar. 2, c. 3), it was essential that the 
principal debtor's liability should precede that of the surety (Mawbrey v. Cunning * 
ham (-773), cited 2 Term Bep. at p. 81; Jones v. Cooper, supra, per Lord 
M.AN8FIEH), O.J., fit p. 228). 



Part III.— Proof of a Guarantee. 


*469 


becomes one to be determined by evidence (, k ). Where no third party 
is liable the statute does not apply, as, for instance, where the 
promise extinguishes the third party’s liability (/); or where the 
transaction between the parties amounts to a novation of a debt (in), 
the release of the original debt being, as it usually is in such a 
case (n), the consideration for the contract; or where there is a 
novation of a contract (o); or where there is a promise to pay rent 
in arrear, in consideration of the landlord not distraining ( p), or 
after distress has been levied ( q). 

A guarantee for an infant is, it seems, outside tlio statute, where 
it is legally impossible for him to incur personal liability (r) 

A guarantee for a married woman is within the statute in all cases 
where she is personally liable (s), and probably also where she is 
not so liable (<). 


Sect, 2. 
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within the 
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Provisions. 


Guarantee* 
outside the 
statute. 


{It) See Birlcmyr v. Darnell (1701), 2 fjd. Raym. 1085; 1 Smith, L.O., llfch ed., 
p. 299; Mountetephen v. Laheman (1871), L. It. 7 CJ. B. 196, 202, Ex. Ch.; affirmed 
(1874), L. R. 7 11. L. 17 , Gordon v. Martin (1731), Fitz-G. 302 : Heard v. Hard;/ 
(1901;, 17 T. L. It. 633 ; Smith v. liudhall (1862), 3 F. & F. 143; Simpson v. 
Fenton (1834), 2 Cr. & M. 430; Keatev. Temple (1797), 1 Bos. &P. 158; Rains v. 
Starry (1827), 3 C. & P. 130; Croft v. Smallwood (1793), 1 Esp. 121; Anderson 
v. Ilayman (1787), 1 Hy. BJ. 120; Darnell v. Tiatt (1825), 2 0. & P. 82; Austen 
v. Baker (1698), 12 Mod. ltep. 250. Reference to book-keeping on tries will 
sometimes indicate to whom credit was given (see Austen v. Batter , siqiru ; Stocr 
V. Scott (1833), 6 (!. & P. 241). 

(?) Seo Goodman Ghase (1818), 1 B. & Aid. 297; Butcher v. SUuart (1813), 
11 M. & W. 857; Re Lendon, Ex parte Lane (1816), De Or. 300; Lane v. 
Buryhait (1841), 1 Q. B 933; Bird v. Gammon (1837), 3 Bing. (N. o) 883; 
Maygs v. Ames (1828), 4 Bing. 470. 

(m) Commercial Bank of Tasmania v. Jones, (I893J A. O. 313, P. 0.; Anutcy 
V. Harden (1804), 1 Bos. & P. (N. R.) 124; Hodgson v. Anderson (1825), 5 
How. & Ey. (k. B.) 735; Re Lendon, Ex parte Lane, supra, and see ]Ei?.so» 
v. Coupland (1821), 5 B. & Aid. 228; Vairhe v. Denton (1828), 2 Man & lty. 
(K. B) 353; Lanj v. M’Neite (1821), 4 Do.w. & Ey. (k. B ) 7. 

(n) Re Emngton, Lx parte Mason, £1894] 1 Q. B. 11, per Vaik.han 
Williams, J., at p. 14. 

(o) Browning v. Stallard (1814), 6 Taunt. 450; and see Scarf v. Janhne{ 1882), 
7 App. Cas. 34 5, per Lord Selborne, L.C., at p. 351. 

(p) As the goods are, in such case, in the place of the debtor ( Williams v. 
Reaper (1766), 2 Wils. 308; and see Bampton v. Baulin (1827), 4 Bing. 264). 

(j) The reason for this is, that so long as the landlord holds the goods under dis¬ 
tress, his remedy for recovery of the rent is suspended {Edwards v. Kelly (1817;, 
6 M. & S. 204, per Bailey and Holroyd, JJ., at p. 209 ; Leham v. Philpott 
(1875), L. R. 10 Exoh. 242, 246,247). The statute does, however, comprise a case 
where the promise is to pay rent in arrear, and also to become due, in consideration 
of the distress being abandoned, and in such circumstances the entire promise 
is, unless in writing, incapable of being enforced by action {Thomas v. Williams 
(1830), 10 B. & O. 664; and see Lexington {Lord) v. Clarke (1690), 2 Vent. 223). 

(r) This would apply whenever the guarantee is accessory to a contract void 
and incapable of his ratification by reason of the Infants Relief Act, 1874 
(37 & 38 Viet. 0 . 62). See Hams v. Huntbadt (1757), 1 Burr. 373; Duncomb v. 
Tickridge (1648), Aleyn, 94. As to indemnities by infants, see Steeden y. 
Walden, [1910J 2 Oh. 393; and, generally, ^titie Infants and Children. 

(s) Maggs v. Ames'(1828), 4 Bing. 470, where a guarantee for a married woman 
was assumed to be within s. 4 of the Statute of Frauds (29 Car. 2, c. 3), though 
no actual decision was given on the point; and see Leaf v. Tuton (1842), 10 
M. & W. 393. Such a promise should certainly be treated as being within the 
statute, whenever a married woman is personally liable, whether under the 
Married Women’s Property Acts, 1870—1908, or otherwise (see Re Allen, [1894] 
2 Q. B. 924 ; Re Turnbull, Turnbull v. Nicholas, [1900] 1 Ch. 180). 

i («) Ev$n where a married woman is not herself personally liable, but only her 
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890. Original, as distinguished from collateral, conditional, or 
accessory, promises are outside the Btatute («), because they bind 
the promisor to do something independently of, and without regard 
to, another’s liability (a). 

separate estate, she is, nevertheless, a person against whom an action can be 
brought, and judgment recovered (for foim ol judgment seo Scott v. Morley 
(1887), 20 Q. B. I). 120, 0. A.). Therefore, a guarantee for her, if made to the 
person to whom she is, or is to become, hablo is certainly made to.tho creditor 
in this senso at least, that it is made to a person capable of enforcing his claim 
against her by action, which is one necessary condition to bring any case within 
s. 4 of the Statute of hi.mils (29 Car. 2, c. 8) (seo pp. 401 ct scq., post; and seo 
lie Hoyle, Houle v. Hoyle, [1898] 1 Oh. 81, U. A., per BOWEN, L.J , at p. 99). 
On the othor bund it might ho urged that, where she is not personally liable, the 
statute cannot apply, because m such case the separate estate is the real 
principal debtor, and not the married woman, masoning by analogy to the 
judgment in Tl'i/tV/ns v. Leaver (17b(i), 2 Wils. 808, which decides that where 
goods under distress replace the real debtor a promiso to pay lent in arroar is 
outside the statute ; see p. 459, ante, 

( u ) Thus, if two come to a shop, and one buys, and the other to gain him 
credit promises the seller that, if the lm_ or does not pay him, the promisor will 
do so, this is a collateral undertaking, and not actionable without wilting; but 
on the other hand, if the buyer's 1‘neiid says to the seller, <l Lot linn have the 
goods, and I will see you paid,” tins is an original undertaking l'or the 
pioimsor himself and outside the statute ( Hvkmyr \. I hi null (1701), 1 
Salk. 27; ] Smith, L.C., 11th cd., p. 299). Other examples of original 
piomises are:—A promise to pay another's debt out of a fund or protends 
of sale of goods belonging to tlio latter (Parkins v. Moravia (1824), 1 C. & 1*. 
870; Stephens y. I'cll (1884), 2 Or. & M. 710; Edwards v. Kelly (1817), 0 
hi A S. 201, and seo Hampton v. Paulin (1827), 4 Ling. 201; Masters v. 
Man ml (1(598), 8 Lev. 868), or out of the debtor’s own money, when it has been 
received by Ihopromisoi {Audit in iv. Smith (1888), 2<’r. M A It. 027 ; Dixon v. 
Hatfield (1826), 2 Bmg. 489); a piomise to pay such debt should the piomisor 
have money m his hands due to the debtor, on a propoi assignment and a 
proper dischaige from the latter ( Sweet my v. Asphn (1810), 7 M & W. 108, )>cr 
I'uike, B, at p. 171): a promise that if the pvomi seo will accept certain hills for 
a til in the promisor will take care tlyit they shall he met atmutunty, and will 
pi mule the piomisno with funds for the puipose {Guild Vo. v. Conrad, [1894] 

2 Q. B 88 i, 0. A., where the promisor's son was a partner in the firm whoso hills 
the promi.a o was linked to accept); a promise to pay, in certain events, a sum of 
money toanotlmi if the latter will proem e a loan for the pi omisoi, and guaianteo 
the lend.T the repayment thereof (He Hilton (1892), 8 T. L. It. 068); a piomi.-o 
to a sheriff's oflm r, about to take goods in execution on a ft. fa., to pay fho 
amount of tho judgment debt il ho will rest urn the goods (Lon's Case (1700), 
1 Salk 28; and see Header v. Kint/ltum (1802), 18 0. B. (n. s ) 841; Bayne v. 
Hate (1889), 1 L T 40), a piunnso that anotliei person shall not leavo the 
kingdom without pavmg his debt (Elkins v. Hunt (1781), Fitz-Gr. 202); or a 
promise to procure the signature ol anotliei to a guaianteo (Uushell v. Beat an 
(1884), 1 Bmg. (n. c.) 108). But a promise to pay another’s debt out of money 
duo to tho pi onusor himself when received by the latter {Morley v. Booth by (1828), 

3 Bing. 107), or a premise to givo a guarantee ( Mallet, v. Bateman (1865), 

L. It. 1 0. 163, Ex. Ch.), or a promiso to givo bills for a debt dun to a 

company {Harburg India Rubber Comb Co. v. Martin, [1902] 1 K. B. 778, 0. A.), 
is collateral and accessory, and within tho statute. 

(u) Gordon v. Mat tin (1731), Fitz-G. 802, per Lee, J., at p. 303; Ila/tins v. 
Perkins (1697), 1 Ld Itaym. 224.*; Jarmam v, Ah/ar (182(5), 2 C. & P. 249; 
Darrell v. Trussed (1811), 4 Taunt. 117; Head v. 'Nash (1751), 1 Wils. 305; 
Bird v. Gammon (1837), 3 Bing. (N. 0.) 883; Pearce v. Blagrave (1855), 3 0. L. B. 
338. In Tomlinson v. Gill (1756), Amb. 330, Lord Hake wick e, L.O., distinguishes 
between a promise to pay tho original debt on the footing of the original contract, 
and where the promise is founded on a now consideration. This distinction no 
longer prevails. Moreover, whether the statute applies or not depends not on 
the consideration for tho promise, but on other matters; see p. 456, anfe. 
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Though all guarantees partake of the nature of indemnities (b) 
an indemnity is really a contract in tlio nature of an original 
obligation (c), and, therefore, outside the statute (<l). 

To the class of indemnities outside the statute belong promises to 
indemnify a third person against the cost of litigation undertaken 
at the promisor’s request ( c). However, a promise by the indorser 
of an unpaid note to indemnify the holder if lie will proceed to 
enforce payment against the other parties to the note is within the 
statute, and must be in writing (f). 

Promises to be jointly liable with another are outside the 
statute (y). In such cases there is really no principal debtor, but 
there are only joint debtors, equally liable (/?). 

891. The statute (?) does not apply to any promise to bo 
answerable for another, unless such pimmse is made to the 
creditor, that is to say, to the person to whom another is already, 


( b ) Ilmlnirg India Rubber Comb Co. v. Martin, [1902] 1 2v\ 15 778, C. A., per 
Vaughan Williams, L.J., at p. 781; and soo Sampson v. Burton (1820), 

■1 iMooro (o. r ), .31.7. 

({) / bid : and sun (luild <C' Co. v. Conrad, [1891] 2 Q. B. 884, 0. A., per 
llAVnv, Ij J., at p. 890; Hr Denton's /State, Lm nets fnsannue Corpmatum anil 
(luarantee Fund, Lid. Ihntou, [1901] 2 Uh. 178, U. A,.; Be Bolton (1892), 

8 T. Ij It. (5(58. 

id) Examples of indemnities outside tho statute ate - —An undertaking by an 
undci wilt or at Lloyd's tm the solvency of a surety for thn maker of a promissory 
note (tieaton v. Bui wind, llnrnaud v. Seaton, [11*00J A (’. 18.3) ; a piomiso that if 
another will, at tho piomisoi's request, put his name to a lull of exchango, the 
promisor will soo him harmless (Batson v. King (18,39), -4 11. & N. 7.59, per 
Pollock, 0.11., at p. 710) , a promise to indemnify anothei from the consequences 
of entering into a ninety bond ( Thomas v. Cook (1828), 8 B. & U. 728); or to hold 
a co-surety liulmnnitiod from all loss wising limn the suretyship (/fur v. Bae 
[1857), 0 1. Uh It, 4901; or a promise made to n funeial uudeitaker that if ho 
Mill giro up ceihim documents deposited with him bv tho ndimm»tiatrix of a 
deceased jiimsom, tho promisor will be ansv\orablo lor tho eo-st of tho deceased’s 
funeral ( Walker v. Taylor (1881), 6 0 A P. 7.32). Neither did tho statute apply 
to a promise, now illegal, whether given by tho prisoner or bv a stianger (('<>?/- 
solMated K rploration and Famine Co v. Musyraie , J1 !>(>(>J 1 Ch.37; Herman v. 
dcuchntr (188-3), In Q. 15. J*. o01, (7. A ; Jones v. Orilnnd (18,75), 1(5 U. 15. (51 1 ; 
and seo B. v. Carlo , [1910] 1 K. 15. 809, U. U. A ), to indemnify unothor 
against all costs, damages, and oxponsos, in ie-pect of lus entering into a ienog- 
nisanco of bail in a criminal case (Crijps v. HartnoU (18(58), 4 15. & S. 414; 
k infra, i/rien v. Cicsswell (1829), 10 Ad. & El. 4,39, which apparently is now over¬ 
ruled (seo Wildes v. Hud low (1874), L. B. 19 Kq. 198 ; liaison v. King, supra; 
Header v. Kinyham (18(52), 18 C. B. (n. 8.) 844)); and seo p. 448, ante. 

(e) Howes V. Martin (1794), 1 Esp. 1(52, Adams v. Dansey (1880), G Biug. 506; 
but sco Wmikworth v. Mills (1798), 2 Esp. 484. iSeo also pp. 441 et srq., 
ante. 

(/) Wmchworth v. Mills, supra. 

(g) Schvies v. Hampson and Mernot (180(5), Fell, Law of Mercantile Guaran¬ 
tees, 2nd ed., pp. 27, 28, wheie Chamuhe, J , held that an agreement, whereby, 
in consideration of the supply by A. to B. of such cotton as he might want, O. 
consented to credit being given by A. to.B, and 0. jointly, the invoices to be 
made out in their joint names, is not within the statute. See also Bain v. 
Cooper (1841), 1 Dowl. (n. s.) 11, per Parke, B., at p. 14. 

(h) See Batson v. King, supra; Waugh v. Carver (1793), 2 Hy. Bl. 235. A 
person who was originally a surety, may subsequently become jointly liable 
with the principal debtor (Buck y. Hurst and Bailey (1866), L. II. 1 0. P. 297 ; 
and see p. 443, ante). 

(i) Statute of Frauds (29 Car. 2, o. 3), s. i. 
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or is thereafter to become, liable, and who can enforce such liability 
by action (k). 

The statute does not, therefore, apply to a promise made to the 
principal debtor himself (f), by one co-debtor to another (to), nor 
to a promise made to a stranger to a contract for its performance 
by a third person («), nor to a person becoming bail for another’s 
appearance to a criminal charge (o), nor, it seems, to a promise to a 
linn, of which the promisor is himself a member, to be answerable 
for another to such firm (p). 

892. The statute (<j) does not apply to any case, unless there is 
an absence of all liability on the part of the promisor (the surety), 
or of his property, except such as arises from his own express 
2 >romise (?■). 

Where, therefore, tho person making the promise has personally, 
or through an agonfc, an interest ip the property liberated by the 
surety’s promisG, the statute does not apply (s). Such interest 
must, however, be a legal interest in the freeing of the property in 
question, and not merely such an interest as a person may have 
as a shareholder, or otherwise, in freeing the goods of his company 
from execution (£). The true test whether the Statute of Frauds 
applies is to see whether tho person who makes the promise is, but 
for the liability that attaches to him by reason of the promise, 
totally unconnected with the transaction, or whether he has an 
interest in it, independently of the promise (a). 


(7r) Ever since the case of Eastwood v. Knu/on (1840), 11 Ad. & El. 438, the 
rule of law has been as stated in the text; and see Hurburg India Rubber Comb 
Co v. Martin, [1902] 1 K. B. 778, 0. A., per Vaughan Williams, L.J.. at p. 784. 

d) Eastwood v. Kengon, sitj,ra ; and see Wildis v. JJadlow (187 1), L. R. 19 Eq. 
198 ; Castling v. Aubert (1802), 2 East, 325 ; Gregory v. Williams (1817), 3 Mex. 
582. 

{m) Thomas v. Cook (1828), 8 B. & 0. 728; and see Rae\. Rae (1857), 6 1. 
Oh. It. 490. 

( n) Hargieaves v. Parsons (1844), 13 M. & W. 5(51, 570. So, a promise to a 
county court bailiff for payment of a judgment debt duo to another (the judg¬ 
ment creditor) is outside tho statute ( Reader v. Ktngham (1862), 13 0. E. (n. 8.) 
344; Love's Case (1706), 1 Salk. 28), because the bailiff, being a stranger to the 
judgment obtained, is not “ the creditor.” 

(o) Cri)>ps v. Hartnell (1863), 4 E. & S. 414. There is no debt or duty, in 
such a case, due to the party bailing another from tho latter {ibid,, per 
Williams, .T , at v . 420). 

(p) He Hugh, Hoglev. Hoyle, [1893] 1 Uh. 84, 99, 0. A.; and see Ellis y. Kerr, 
[1910] 1 Oh 529. 

(</) Statute of Frauds (29 Car. 2, c. 3), s. 4. 

(>) See tho statement of the law on this subject in notes to Forth v. Stanton 
(1669), 1 Wins. Saund., 6th ed., p. 211, which was adopted as correct by 
CoriKBTJUN, C.J., in Fitzgerald v. Dressier (1859), 7 C. B. (n. 8.) 374. 

(s) Waticer v. Taylor (1834), 6 0. & P. 752; Castling y. Aubert, Supra ; 
Fitzgerald v. D -easier, supra. 

(t) Harburg India Rubber Comb Co, V. Martin, supra. 

(a) Sutton & Co. v. Greg, [1894] 1 Q. B. 285, 0. A., per Loves, L. J., at p, 290; 
Orrett v. Coppcik (1856), 2 Jur. (n. b.) 1244, per KlNUEBSLEY, V.-C., at n, 270. 
'The following cases which, for various reasons, were held to be outside the 
statute are also, it is submitted, examples of the principle of law stated in the 
text, though not invariably so treated, namely -.—Walker v. Taylor (1834), 
6 0. & P. 752, where the promise to be answerable for another’s debt was made in 
poubidei ttionof the promisee abandoning his lien on certain beer licences, in which 
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893. The main or immediate object of the agreement between 8bot ' ** 
the parties must, to bring a case within the statute ( b ), be to Guarantees 
secure the payment of a debt, or the fulfilment of a duty by a third within the 
party (c). Statutory 

Where the payment of a debt or the fulfilment of a duty by ^ rov * s t° a8j 
another is a mere indirect incident (d), or ulterior consequence (a), Main object 
of the terms in which the contract is framed, the transaction is must 60 
outside the statute. Hence, the promiso of a del credere agent, who, third party’** 
for a higher commission, guarantees the solvency of those to whom debt or 
he sells his principal’s goods, need not bo in writing (/'). Such lability, 
contract is not really one of guarantee, but one settling tlio terms Del creilere 
on which an agent shall he employed (</), its main object being, not 
to obtain a guarantee in respect of a third party’s debt or liability, B . 4 . 
but to secure the exercise of greater care by the agent in selling 
only to solvent purchasers {/<). 

tlie promisor had a direct interest; f/oiilditch y. Milne (lSOOj, 3 Ecp NO, where 
the promisor himself was already hahlo for ropans to a thud person’s eairiage, 
independently of his express promise to bo nnswoiablo foi Ibe same, and in con¬ 
sideration of which the promisee abandoned his lion on the carriage; Williams 
v. Reaper (1766), 2 WiIs. NON, where the promisor's position was m the nature of 
that of a bailiff for tbo landlord, the promisor holding a bill of salo over the goods 
liable to distress, which were suirendciod to the promisor on his undertaking 
to pay the rent in arrear; JI owes v. Martin (1791), 1 Esp. 162, whore the promisor 
(though not a party thcroto) was interest eel in the action defended at his request 
on his undertaking to pay the costs incurred by the defendant; Masters y. Harriot 
(1693), 3 Lev. 363, where the promise to be answerablo for payment of money 
by the promisor’s own agent was treated as being merely expressive of an 
already existing liability on the pait of the promisor himself; Thomas v. Cook 
(1828), 8 B. & 0.728, where the promiso to he answerable was made by one who 
was already liable as co-surety with tho promisee; Ardern v. llouncij (1805), 

5 Esp. 254, where the promisor merely agreed to be answerablo for a definite 
sum due from another, to the extent only of the promisor’s actual indebtedness to 
such other person ; Hodgson v. Anderson (1825), 5 Dow. & By. (ic. B.) 735, where 
the promisors verbally agreed to apply moneys, for which they were already 
accountable to their principal, in discharge of tho latter’s liability to his own 
creditor, to whom the promise was made; and Stephens v. Squire (1696), 5 Mod. 

Rep. 205, where the promise was made by one of several defondants to pay a 
certain sum and costs if the action were abandoned against all the defendants. 

(b) Statute of Frauds (29 Car. 2, c. 3), s. 4. 

(c) Macrory v. Scott (1850), 5 Exeh. 907, 914. Thus, tne statute does not 
apply to an agreement whereby property already pledged for one debt is pledged 
for another, and where, though tne ultimate object thereof is the payment 
of a third paity’s debt, its immediate object is only to appropriate a fuud in a 
particular way (ibid.). Not does it apply to a contract whereby it is agieed 
that if the promisee will surrender his lien on certain policies of insurance in 
respect of acceptances he has given for a third party, the promisor will take 
the policies with incumbrances, and provide for tho acceptances at maturity 
(Castling y. Aubert (1802), 2 East, 325). 

(d ) Harburg India Rubber Comb Co. v. Martin, [1902] 1 K. B. 778, C. A., per 
Yaughan Williams, L.J., at p. 786. 

(e) Sutton & Co. V. Grey (1893), 69 L. T. 354, per Bowen, L. J., at p. 355; 
affirmed, [1894] 1 Q. B. 285, 0. A. 

(/) Couturier v. Hastie (1856), 5 H. L. Caft. 673; Wickham v. Wickham (1855), 

2 K. & J. 478; Wolff v. Koppel (1816), 5 Hill, New York Reports, 458; Fleet v. 

Murton (1871), L. R. 7 Q. B. 126, per Blackburn, J., at pp. 132, 133. An agree¬ 
ment in the nature of a del credere agreement may even be inferred from evidence 
of the course of conduct between the parties (Shaw y. Woodcock (1821), 7B. &C. 73). 

(g) Sutton & Co. v. Orey, supra, per Bowen, L.J., at p. 355; affirmed, [18943 
1 Q. B. 285, O. A. 

(A) Ibid .; and flee Couturier y. Hastie, supra ; Wickham y. Wickham, supra ; 
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Provided that the payment of a debt of a third party be the 
main object of a contract, the statute applies, whatever the motive 
may be for entering into it(i). 

894. Whenever the transaction between the promisor and the 
creditor, to whom the promise is made, amounts to a sale or 
surrender by the latter, to or for the benefit of the former, of a 
security for the debt of another or of the debt itself, the statute (A) 
does not apply. 

Hence, the statute is inapplicable whero the subject-matter 
of a contract is the purchase of property, or its relief from 
incumbrances or other liability, even though, as an incident io 
such contract, the debt of another to a third party should be 
paid (/). 

Shot. 3 .—Written Ihidencc required. 

t 

895. The wi itten memorandum required (in) need not be con¬ 
temporaneous with the actual contract entered into, as the contract 
exists independently of such memorandum (n ), which, indeed, at 
the timo it is made, must, to be effectual, be a memorandum 

Wolff v. Koppel (1810), 5 Hill, New York Reports, 458 ; Ft>et v. Murton (1871), 
li. It, 7 Q. B. 12(5, per Blaokuubn, J., at pp. 132, 133. Though the decisions 
as to contracts with del crolcre agents have gone to an extreme limit in distin¬ 
guishing promises which are, lioin those which are not, within the Statute of 
Frauds (Sutton <£• Co. v. drey (189.3), 09 L T. 331, per Bowen, L J.; affirmed, 
[1891] 1 CL. B. 285, (J. A.; Wickham v. I) \rkham (18*3), 2 K. & J. 478), the principle 
thereof was applied to a contiact providing that the defendant should introduce 
clients to a firm of stockbrokers and shaio with the latter tlio profit and loss on 
auj business done in consequence of such introduction, and which was held to 
ho outside the statute (Sutton if Co. v. Urey, snpia'' 

(/) llnrhurg India Ilubber Comb Co. v Maihn, [1902] 1 K. B. 778, C. A. 

(/.) Statute of Fiauds i29 Car 2, c 3), s 4. 

(/) Jfarburij India Ilnhbrr C oml j Co. v. Martin, supra , jnr Yauguan 
"VV iEUAMS, Ji.J , at p. 78(5. 'Thus, the statute does not apply to a promise 
to pay to cieditors a composition on their debts, in consideration of such debts 
being assigned to tlio promisor (Anstiy v. Mauhn (1801), 1 Bos. & I*, (n. it.) 
121); nor to a promise to a sheriff's officer to pay a judgment debt, due from 
another* in consideration of the goods taken in execution being restored ( Love's 
Case (1700), 1 Salk, *28) ; nor to a promise to the holder of a bill of sale, who lias 
become absolute owner, by virtue thereof, of the goods of his debtor, to pay the 
latter’s debt, in consideration of the power of sale not being exercised (Ilarrtll 
v. Trussed (1811), 4 Taunt. 117); nor to a promise to pay another's debt, in 
consideration of the promisee giving up property io the promisor ( Ilovhhteh v. 
Milne (1800), 3 Esp. 8(3; Fitzgerald v. Dressier (1859), 7 0. 13. (n. S.) 374 ; 
Thomas v. Coola (1828), 8 B & C. 728: Ilarburg India Itubber Comb Co. v. 
Martin, supra, per Oozens-Habdy, L.J., at p. 792), or securities ( Castling v. 
Aubert (1802), 2 East, 325, and see Meredith v. Short (1702), 1 Salk. 25) 
subject to a lieu; nor whero n distress is abandoned, in consideration of a 
promise Io pay rent in an ear ( Williams v. Lcapcr (170(5), 2 Wils. 308 ; Edwards v. 
Kelly (1817 ,, b M. & 8 201 ; Hampton v. Paulin (1827), 4 Bing. 204), the goods 
being delivered to the promisor {ibid.) ; but, it seems, not otherwise (see Clancy 
V- Pigyott (1835), 4 Nev. & 3d. (k. b.) 49(5); and seo note («), p. 459, and 
note (w), p. 4(50, ante. 

(7«) For detailed information as to the kind of memorandum that will satisfy 
tlie Statute of Frauds (29 Car. 2, c. 3), s. 4, see title Oonthact, Vol. IX., 
pp. 3(57 et seq, 

(n) See Longfellow v. Williams (1804), Peake, Add. Cas. 225; Stewart v. 
Ed, Imres, Hudson v. Stewart (1874), L. E. 9 0. P. 311; Warner v. WilhngUn 
(185(5), 3 Drew. 523. 
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o! R complete contract (o). However, the existence of each a memo- 8eot - *• 
randum, before action is brought, is essential (p). This is somewhat Written 
anomalous, since the statute affects only the mode of proof ( q ), but Evidence 
the rule is founded on the wording of the section (r). required. 


896. The statute (s) need only once be satisfied by a memorandum Only one 

in writing (£), and, where the original written evidence of a guarantee memorandum, 
is lost, parol evidence of its having existed is admissible (u). rc 'i uir 

897. No special form of words is required to be used in framing Form of the 
a guarantee (a), and the w ? ord “ guarantee ” need not be employed (/>). memoran* 
Any writing embodying the terms of agreement between the parties, dum * 

and signed by the party to be charged, is sufficient, and the idea 
of agreement need not be present to the mind of the person 
signing (c). 

Where the liability of a surety arises on a bill or note no other Liability 
written evidenco is required, if the obligation arising on the face 


(o) Munday v. At prey (1880), 13 Ch. D. 855 ; and soo T Varner v. i Ytlliuyion 
(1850), 3 Drew. 523; l’a« Brough v. Everidge , [1903] 1 Oh. 431, 0. A. 

(]>) Jjitcag v. Dium (1889), 22 Q. 11. D. 357, 0. A.; 8 te rent right v, Archibald 
(1851), 17 Q. 11. 103, 107 , Middleton y. Brewer (1790), Peake, 20 [15]; He 
Hoyle, Hoyle v. Hoyle, [ 1893] l Oh. 81, 0. A , per Lixdley, L.J., at p. 97, 

(</) lie Iloyle, Hoyle v. Hoyle, hiijmi, p< r Lindley, L J., at p. 97. 

(/■) Ibid. 

(a) Statute of Frauds (29 Oar. 2, c. 3), s. 4. As to this enactment, sea 
pp. 454 et seq , ante. 

(t ) before the Statute of Frauds Amendment Act, 1828 (9 Goo. 4, c. 14), 
which roquiios acknowledgments to bo m wilting, a verbal pionuso was sufficient 
to revive a liability on a written gnaranteo which was baned by the Statute of 
Limitations (Gibbons v. M'Casland (1818), 1 11 & Aid 090). 

(u) Barrass v. Heed (1898), 'Himes, 28th March; Ciays Gas Co. v. Bromley 
Cm Consumers' Co. (1901), Times, 23rd March, 0, A. 

(a) Wfl/ord v. Bea-.elq (17171, 3 Atk. 503. 

(/>_) Seaton v. Heath, Seaton v. Cuvnand, [J899] 1 Q,. 11 782, 0. A , per Rosier, 
L.J., at p. 792; Re Deatons Estate, JAcmses Insurant c Corporation and Guarantee 
Fund, l.id. v Denton, [1901J 2 Oh. 178, 0. A., g<r Vauuuan Williams, L.J., 
at j). 188; in Dane y. Mortgage Insurante Corporation, [1894] 1 (j. B. 54, 0. A., 
howovor, the fact that the paities had described their contract as a “policy of 
insurance ” was treated by tho court as affording some indication of an intention 
not to enter into a guarantee. A document, though called a guarantee, may 
leally be in tho natuio of a polies of insurance against the happening of certain 
events (Shaw v. Jlot/cr, Ltd., [1911] 1 Ch 138, per "Waiirinotok, J., at p. 147). 
See further, as to ovidoneo ot intention, pp. 539, 572 , jwst. 

(e) Re Hoyle, Hoyle y. Iloyle, supra, per Linuley, L.J., at p. 98; and see 
Rulgway v. Wharton (1857), 6 II. L. Cab 238, (jihson v. 7 Lolland (18G5), 

L. R. 1 0. P. 1 ; Wei ford v. Beazely, supra; Joins v. Williams (1841), 7 

M. & W. 493. Thus, au affidavit, made with quito a different object, 
is a sufficient note or memorandum to satisfy the statute ( Barltworth v. 
Young (1856), 4 Drew. 1) ; or letters wiitten to third parties ( Moore v. JIart 
(1683), 1 Vern. 110, 201; Gibson v. Holland (1865), L. R. 1 0. P. 1); or a letter 
repudiating liability (Batley v. Sweeting (1861), 9 C. B. (n. sA 843; Wilhnson 
v. Erans (1866), L. It. 1 0. P. 407; Burton v. Rust (1872), L. R. 7 Exch. 1 ; 
affirmed (1872), Ij. R. 7 Exch. 279; and See Warner v, iVillington, supra, at 
p 531); or the recital by a surety m his will of his indebtedness under a verbal 
guarantee (Re Hoyle, Iloyle v. Iloyle, supra) ; ora rough draft comprising all the 
material terms of the contract entered into, even though a more formal document 
was intended (Grayy. Smith (1889), 43 Ch. D. 208,0. A.). But a memorandum 
written by the creditor’s clerk, in the presence of the intending surety, stating 
that the latter had called to say that he would be responsible for goods delivered to 
the principal debtor by the creditor, is not a sufficient memorandum (Dixon v. 
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of such bill or note is the precise obligation the surety has agreed 
to undertake ( d ), though, where this is not the case, parol evidence 
will not be admitted to establish the existence of a special contract 
of suretyship different from what the law merchant infers from 
the surety’s mere signature of a bill or note (e). However, a joint 
and several promissory note which contains, in addition to the 
common clause as to payment of instalments, a proviso stipulating 
that no time given to, nor security taken from, nor composition 
or arrangement entored into with, either party thereto, shall 
prejudice the rights of the holder to proceed against any other 
party, is a valid promissory note (/). On the other hand, a 
cheque drawn by a firm on a banking company, and indorsed 
to the banking company by a surety with words indicating that 
he knows the firm to be a genuine one, is not sufficient evidence 
of a promise of guarantee though a letter returning bills of 
exchange, that were sent to the writer of the letter to indorse, 
which he refuses to do, at the same time adding that should the 
bills not bo honoured when duo the writer will see them paid, 
satisfies the statute ( h). 

The memorandum need not be written on one piece of paper, 
nor be a complete document, signed by the party at one and the 
same time, but may consist of several different papers, which need 
not all bo written on the same day(i), though they must be so 
connected that they can bo read together, so as to form one 
memorandum of the contract between the parties (A). 


Broomfield (1814), 2 Chit. 205; and see Jones v. Batch (1862), 2 Do Cr. M. & G. 
886 ; Allaway v. Duncan (1867), 16 L. T, 261) 

(d) Holmes (J. IF.) A Co. v. Anuaa Burke (1883), Cab. & El. 23, 27; 
Wilkinson v. Unwin (1881), 7 Q. B. D. 636, 0. A. The Companies (Consoli¬ 
dation) Act, 1908 (8 Edw. 7, c. 60), provides that a bill of exchange or a 
promissory note shall be deemed k> have been made, accepted, or indorsed on 
behalf of a company, if made, accepted, or indorsed in the name of, or by 
or on behalf or on account of, the company by any person acting under its 
authority ( ihid., s. 77). 

(e) See Steele v. M'Kuday (1880), 6 App. Cas. 754, 784, 786 ; I/olmes (J. W.) 
A Uo v: Amaza Durkee, supra; Macdonald v. Whitfield (1883), 8 App. Cas. 733, 
P. 0.; Jenkins & Sims v. Coomhir, [1898] 2 Q.B. 168, approved in Olenie v. 
Smith, [1908] 1 K. B 263, C A.; New London Credit Syndicate v. Neale, [1898] 
2 Q. B. 487, C. A. A promise, to pay on demand bills, upon their reaching 
maturity, given, not upon the face of the bills themselves, but by a collateral 
writing, is binding to all intents and purposes on the giver of it ( Overend, 
Gurney Co. (Liquidators) v. Oriental Financial Corporation ( Liquidators ) (1874), 
jL. R. 7 H. B. 348). 

(/) Kirkwood v. Carroll, [1903] 1 K. B. 531, 0. A., approving Yates v. Evans 
(1892), 61 L. J. (q. B.) 446, and overruling Kirkwood v. Smith, [1896] 1 Q. B. 
582. In certain circumstances, a surety may be precluded from setting up as 
a defence to the hills of exchange under which his liability arises that they 
wore not complete and regular on the face of them when he indorsed them 
(Glenie y. Smith, supra). 

M Ulster Banking Co. v. Mahdffy (1881), 15 I. L. T. 94; and see Parsons 
▼ Barclay & Co. (1910), 26 T. L. R. 628, C. A. 

(h} Morris v. Stacey (1816), Holt (n. P.), 153. 

(*') Cheers v. ThimUehy & Son (1897), 76 L. T. 709, C. A., per LopKS, L.J., 
at p. 711, and per Cram, L.J., at p. 712. 

(k\ Oliver y. Hunting (1890), 44 Oh. D. 205, 207; Macrory v. Scott (1850), 6 
Exch, 907; Sheers v. ThimUehy & Son, supra; Coe v. Dujfidd (1622), 7 
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Parol evidence, while not admissible to connect papers which, on 
the face of them, have no reference to, nor connection with, each 
other (Z), is available to identify any document referred to in 
another ( m ), and to explain the circumstances in which a document 
was written (n). 

The indorsement by a surety of his undertaking to be answer* 
able made on the agreement between the principal debtor and the 
creditor, and referring thereto, suffices (o). 

898. A guarantee by and on behalf of a limited company (]>) 
can, equally with any other contract required by law to be in 
writing signed by the party to be charged therewith or by somo 
other person thereunto lawfully authorised, be made or varied on 
behalf of the company by writing, signed by any person acting 
under its authority (q), and will then be effectual m law and bind 
the company and its successors and all other parties thereto, their 
hoirs, executors, or administrators, as the case may be (»*)• 

899. In order to satisfy the Statute of Frauds (s) the names of 
all the contracting parties must appear in writing (f) as contracting 
parties, and not merely as descriptive of the subject-matter of the 
contract (a). The memorandum need not, however, he addressed 
to the other contracting party (b), nor apparently to anybody, in 
which latter case the guarantee will enure for the benefit of those to 
whom or for whose use it was delivered (c). 


Moore (o. P.), 252 ; Bnitel v. Wi/hams (184!)), 4 Exch. 023 ; and see, generally, 
title Contiiact, Vol. VII, pp. 307 it saj. 

(1) Steady. Lnldard (1823), 8 Moore (0. r !, 2; Muciuty v. Scott (18,70), 5 
Exch. 907; Coe v. JhiJ/ic/d, (1882), 7 Moore (<\ V.), 2.72. 

(in) Macrory v. Scott, supia; Oliur v. 11 nut my (1890), 41 Ch. I) 205, p'r 
Kekewich, J., at pp. 208, 209. t 

(n) Oliver v. llurdinq, supra, Plant v. Bohi ne, [1897] *2 Ch. 281, C. A.; sea 
title Evidence, Vol. XIII , p. 420. 

(o) Stead v. Liddard, supra; Black v. ('Jompetiz (1802), 7 Exch. 862, 

(}>) For detailed information as to contracts by public companies, see title 
Companies, Vol. V., pp. 297 it seq. As to a representation by a company, see 
p. 457, ante. 

(q) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 76 (1) (u.). Tho 
guarantee may be discharged in the same manner (did.) In the case of a 
guarantee by deed by a company it may be made, varied, or discharged under 
its common seal (il/id.). 

(r) Ibid., s. 76 (2). 

(a) 29 Car. 2, c. 3, s. 4. 

(tj Williams v. Lake (1859), 2 E. & E. 340 ; Sheers v. Thimblcby <t Son (1897), 
76 L. T. 709, 711, C. A.; where agents aie acting for principals, if tbo names 
of the agents appear that suflices, even if the agency is not disclosed (Filly v. 
Hountell, [1896] 2 Ch. 737). 

(«) Vandenberyh v. Spooner (1866), L. R. 1 Exch. 316; Newell v. Radford 
(1867), L. R. 3 C. P. 52. 

S Qibton v. Holland (1865), L. lv. 1 C*. P. 1; where a guarantee was 
assed by the defendant to the attorney for the plaintiff, it was held that the 
plaintiff was entitled to the benefit of it (Bateman v. Phillips (1812), 15 East, 
272; and see Longfellow v. Williams (1804), Peake, Add. Cas. 225). 

(c) Walton v- Dodson (1827), 3 C. & P. 162; but see Williams v. Luke, supra; 
Liverpool Borough Bank v. Ecclcs (1859), 4 H. & N. 139, with which it is difficult 
to reconcile the first-named case. M to guarantees given to a bun, see title 
Partnership. 
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900. Provided that the promise of the surety duly appear in 
writing (d), as required by statute (e), that suffices, for, by tho 
Mercantile Law Amendment Act, 1856 (/), no such promise being 
in writing and signed by the party to be charged therewith, or 
some other person by him thereunto lawfully authorised, is 
deemed invalid to support an action merely because the considera¬ 
tion for the same does not appear in writing or by necessary 
inference from a written document. This statute does not make a 
promise good which was not so before (g), but merely diapeusos with 
any written statoment of the consideration, though not with the 
necessity for a consideration ( h ). If the written memorandum slate 
a bad consideration, it will not be helped by the statute (i), and it 

S Formerly, owing to the Statute of Frauds (29 (Jiu. 2, c. 3), s. -1, requiring 
agreement ” to bo in writing, it was hold that, to satisfy the enactment, 
there must be wiitten evidence, not only of the promise, lmt also of the con¬ 
sideration (seo Ham v. Warders (1804), 5 East, 10; 1 Smith, L. 0., 11th od , 
p. 323; launders v Wakefield (1821), 4 B & Aid. .'>95; Egerton v. Mathew* 
(1805), 6 East, 307), as tho two together constitute tho agreement, in the caso of 
every contract not undei seal (Herman v. Jcuekner (1885), 15 Q. B. I>. 501, 0. A., 
per Buett, M.B., at p. 5(53). The cases as to whether the consideration for tho 
promise of guarantee duly appeared iu wiiting, or by neeessarv infoioiice from 
a written document, so as to satisfy the Statute of Frauds (29 Car 2, c. 3), s. 4, 
aro very numerous. Being now obsolete, owing to the provisions of the Mercan¬ 
tile Law Amendment Act, 185(5 (It) & 20 Viet. c 97), s. 3 (as to wlucli roo infra), 
it is unnecessary to refer to them in detail in the piesent title As, however, 
tho principles established by these cases aro still sometimes invoked when it, has to 
bo doteimined whether the suiety's promise is sufficiently stated m writing, a 
brief refoienco thereto may advanlagoously be made. Fiom the cases m 
question, it appears that it was not necessary that tho consideration should be 
stated in express terms, it being sufficient if the written memorandum were so 
framed that a person of ordinary capacity must infer therefrom what tho con¬ 
sideration really was (son Hunts v. Armstrong (1835), 1 Scott, 661; Caha/lrro v. 
Slater (1851), 14 (J. B. 300 , <>arvisv. Wilkins (1841), 7 M. & W. 410, Gnldshid > 
v. ,S irmi (1847), 1 Exch 154), or, if the nature of the consideration could be 
implied from tho written memoiandum (see dames v. Williams (1831), 5 B. A Ad. 
1109 ; BaiAes v. Todd (1838), 8 Ad. & El. 810 ; Thuckivell v. (Jaidiun (1851), 5 
BoG.&Sm. 58), with or without the aid of paiol evidence as to cxtimsic 
cncumstances, or the meaning of the words used (see Edwards v. Jcvons (1819), 
8 (J. B. 43G ; Goldshede v. Swan, snj>ra ; Bainbndgc v, Wade (1850), 1G Q,. B. 89, 
Bussell-v. Aloseley (1822), 3 Brod & Bing. 211). On tho other hand, the wnttou 
memorandum was held to be insufficient to satisfy tho statute, if two distinct 
considerations could, with equal probabildy', be inferred therefrom as the induce* 
meat for the surety’s promise {Baron/ v. Grieve (1858), G W. R. 4GG , ami see 
Bentham v. Cooper (1839), 5 M. & W. G21, Cole v. Dger (1831), 1 (Jr. & J. 461). 
When a defendant to an action on a guarantee ploadod that there was no 
memoiandum in writing of tho consideration, tho plaintiff was at liberty to 
reply that the consideration was in writing without setting out the actual 
memorandum m his leplication (see Wakeham v. Sutton (1834), 2 Ad. & El. 78p 
bee also do Colyar, Law of Guarantees, 3rd ed., pp. 166 et seq. 

(e) Statute of Frauds (29 Car. 2, c. 3), e. 4. 

(/) 19 & 20 Viet. c. 97, s. 3; and see p. 457, ante. This enactment, which is 
not^ retrospective in its operation, applies to England and Ireland only, and not 
to Scotland Ubid., s. 17), in which country a consideration is not, and never has 
been, necessary to the validity of a contract of guarantee, or of any other 
contract (see Lord Mackenzie’s Roman Law, Cth ed., p. 231; Stair’6 Institutions 
of the Laws of Scotland, More’s ed., i., 10, 7). 

(a) Holmes v. Mile hell (1859), 7 0. B. (n. 8.) B61 , per Byles, J., at p. 367. 

(A) Glover v. Halkclt (1857), 2 H. & N. 487, 489; and see Baring v. Grieve, 
9upra. 

(0 Wood y. Priestner (1866), L. R. 2 Exch. 66, per BflAMWELL, B., at p, 70. 
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seems the parties are bound by any written statement of the con¬ 
sideration which they choose to make (/;), though, in cases of 
ambiguity, parol evidence is admissible to show that the considera¬ 
tion alleged is sufficient in law (Z). Where the whole promise 
cannot be collected from the written memorandum of the contract, 
the statute is not satisfied, and parol evidenco of the consideration 
cannot bo given in order to explain the promise (m). It is not, 
however, necessary for a written memorandum of guarantee, though 
it unnecessarily embody the consideration, to state by whom the latter 
is payable, if this can be inferred, and the intendment then is that it 
was paid by the party to whom the memorandum was given (??). 
A memorandum which would formerly have satisfied s. 17 of the 
Ktatuto of Frauds (o) will, it seems, also satisfy s. 4 thereof now 
that written proof of the consideration is no longer necessary in 
cases under either section (p). 

901. The memorandum need only be signed by the party to bo 
charged ( 7 ). It does not mattor with wliat intention such signature 
is affixed (r), and the signature of a contracting party, as a witness, 
is sufficient (*). A guarantee drawn up in the plural number, and 
concluding “as witness our hands,” but signed by one surety only, 
is landing on the surety who signed it ( i ), and a guarantee beginning 
“ we hereby guarantee,” signed with tho name of a firm, and also by 
each of the partners of such firm, operates as a separate guarantee 
by each partner, as well as a joint guarantee by tho firm (u). 


tie) Oldcrshaw v. King (IS,>7), 2 II. & N. 399, 517, Ex. Ch. 
tl) Hoad v. Grace (1861), 7 II. & N. 491. 

(m) Holmes v. Mitihcll (1859), 7 C. B. (n. s.) 301 ; Sheers v. ThinihUhy <1 Son 
(1897), 76 L. T. 709, 711, 0. A.; and see Peek v. North Staffordshire Hud. 
Co. (1863), 10 II. L. (.’as. 473. 

(n) Dutchman v. Tooth (1839), 5 Bmp. (n.*c.) 577. 

(a) 29 Car. 2, c. 3. S. 17 (but not 8 . 4 (see Pnstcd Miners Co., Lid. v. Qui m r. 
Ltd., [1910] 2 Iv. B. 776, per Walton, J., at p. 780) ) has been repealed by tho 
Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), though re-enacted in slightly 
varied terms by s. 4 of the latter statute. The reason why a memorandum, which 
formerly satisfied b. 17 of the Statute of Frauds, will now satisfy s. 4 thereof, is 
because after the passing of the Mercantile Law Amendment Act, 1856 (19 & 20 
Yict. c. 97), s. 3, the requirements of both sections in regard to the contents of 
the memorandum woro lendered identical, that is to say, in both cases the 
written memorandum was rendered sufficient if it stated all that had to be done 
by the party to be charged, whereas formerly such a memorandum would only 
have satisfied s. 17 (Sail v. Bourdillon (1856), 1 0. B. (n. s ) 188; Kenworthy v. 
Schofield (1824), 2 B. & V. 945, 947 ; Egerton v. Mathews (1805), 6 East, 307). 

(p) Holmes v. Mitchell, supra, p<r Wholes, J., at p. 367. 

1 ^ 7 ) Statute of Frauds (29 Car. 2, c. 3), s. 4; see pp. 454 et seq , ante; and 
Lauthvarp v. Bryant (1836), 2 Bing. (n. c ) 735, 743 ; Smith v. Neale (1857), 
2 0. B. (n. s.) 67 ; Reuss v. Pichsley (1866), L. R 1 Exeh. 342, Ex. Ch. 

(r) Re Hoyle, Hoyle v. Hoyle, [1893] 1 Ch. 84, C. A., per Bowen, L.J., at 
p. 99. , „ 

( 4 ) Wallace v. Roe, [1903] 1 I. R. 32; and see Wei ford v. Beezely (1747), 
1 Ves. Sen. 6; contra, Qosbell v. Archer (1835), 2 Ad. & El. 500. 

(f) Norton v. Powell (1842), 4 Man. & G. 42. Where, however, one surety 
expressly or impliedly stipulates that the other surety shall also sign, this 
amounts to a condition precedent which must be fulfilled; see p. 489, post. 

(u) Re Smith, Fleming & Co , Ex parte Harding (1879), 12 Ch. I), obi, 0. A,» 
qqu Bee Armstrong y. Cahill (18801, 6 L. R. Ir. 440. 
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902. An agent, authorised verbally or in writing, may sign the 
memorandum (o). He need not ev6n be sui juris (b), nor need he 
sign as agent (c), parol evidence being admissible to show. in what 
capacity he did sign ( d ), so as to render the principal liable but 
not to discharge him (e). "Where reliance is placed on the signature 
of an agent as satisfying the statute (/), it must, whether the 
document signed be a record of the terms or a document referring 
to and recognising the document actually containing the record of 
the terms, be shown that the agent signing was an agent “ there¬ 
unto lawfully authorised” ( g ). A verbal ratification of the agent’s 
signature is sufficient ( h ) where bo was not previously “ lawfully 
authorised.” 

Certain agents possess implied authority to sign a guarantee (i). 
Thus, a broker employed to buy or sell goods, it seems, possesses 
it (ft), but not a solicitor (/), nor a party to be chargod (in), 
nor his clerk (n), neither of wlfom can be agent to sign for the 
other contracting party (o). 

903. In the case of a public company the directors cannot bind 
tlie company by a guarantee given by them in the absence of proof 
of authority to do so (p). For this purpose, however, a general 

(«) Emmereon v. 1 laths (1809), 2 Taunt. 38; Coles v. Treeothuk (1804), 9 Yes. 
231. 


( b) Watkins v. Vince (1818), 2 Stark. 308. 

(c) Yount/ v. SCiulcr (1883), 11 Q. B. D. 051, 0. A. 

(d) Ibid. 

(e) Hii/qins v. Senior (1811), 8 M. & W. 834. 

(/) 29‘(Jar. 2, c. 3, b. 4. 

{</) John <Inpiths Cycle Corporation, Ltd. v. Humber <6 Co, T.td., [1899] 
2 Q. B. 414, A.; reversed ou another point (1901), 85 L. T. 141,11. L.; and see 
flambro v. Burnand, [1904] 2 K. B. 10, C'. A.; Watkins v. Vince, supia ; Yonge 
v Toynbee, [1910] 1 K. B. 215, (_' A. 

(h) Mneltnn v. Dunn (1H2K), 4 Bing. 722 , Coles v. Trecothidf, supra. As 
to what constitutes a Binding usfcihcation of an agent’s acts, see Marsh, v. 
Joseph, [1897] 1 Oh. 213, O. A.; Bart ram it Sons v. Lloyd (1904), Times, 20th 
February, A contract onteied into by an agent on behalf of an unincor¬ 
porated company cannot ho ratified by the latter alter its incorporation; see 
Eatal Lund etc, Co. v. Pauline Colliery Syndicate, [1904] A. C. 120, P. 0. 

(/) Sfee Pell, Law of Mercantile Guarantees, 2nd ed,, pp. 89, 94 ; de Colvar, 
I/aw of Guarantees, 3rd ed., pp. 178 ft seq. No agent, whether authorised to 
do so oi not, can lawfully sign a representation within the Statute of Frauds 
Ainendinont Act, lb28 (0 Geo. 4, e 14j, mi as to ehaigo the party making it 
(see p. 457, ante, and cases theie cited). As to a partner's power to bind his 
linn, see title Partnership. 


(k) Fell, Law of Mercantile Guarantees, 2nd ed.. pp. 89, 91. For the 
definition of “ broker,” soe title Agency, Vol. I., p. 153. 

(/) See (Ldugal (Earl) v. Barnard (1830), 1 Keen, 769, 787; Hasleham v. 
Young (1844), 5 Q. B. 833, 836; and see Bolster v. llowland (1861), 7H.&N, 
103 ; Smith v. If ebster (1876), 3 Oh. D, 49, C. A.; Hidgway y. Wharton (1857), 
6 H. L. Gas. 238; Bowen v. IT Orleans (Due) (1900), 16 T. L. It. 226, 0. A. 
See title Contract, Vol. VII,, p. 379. 

(m) Eart h other v. Simmons (182?), 5 B. & Aid. 333; Sharman v. Brandt (1871), 
1j. R. 6 Q. B. 720, Ex. Ch.; see title Agency, Vol. I., p. 152. 

(w) See Dixon v. Brumfield (1814), 2 Chit. 205; see title Agency, Vol. I, 
p. 170. 

(o) Ibid.; and see Wright v. Dannah (1809b 2 Camp. 203. 

(p) Jle Era Life Assurance Society, [1866] W. N. 309; and see Cohnan v. 
Eastern Counties Bad. Co. (1846), 10 Beav. 1; Ridley v. Plymouth Grinding and 
Bakinq Co., lunysbruh/e f,'i our Mill (Jo. v. Same (1848), 2 Exoh. 711: £« 


Cunningham dc Co., Lid., Simpson’s Claim (1887), 36 Ch. I), 532 
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power of management seems to be a sufficient authority if the 
giving of the guarantee be fairly within the scope of the company’s 
business (q), but not otherwise (r). 

904. When some only of a body of directors have given a 
guarantee they are primarily liable, unless the other directors 
adopt it (s). A company is certainly not bound by a guarantee 
given for a fraudulent purpose known to the person to whom the 
guarantee was given (f), while any contract which is ultra vires, 
entered into by directors on behalf of the company, cannot be 
ratified even by the assent of the whole body of shareholders ( a ). 
When directors do not intend to bind themselves personally, imt 
are acting solely on behalf of tho company, they should bo careful 
to word the contract accordingly (b). 

905. There must be an actual signature, affixed to the memo¬ 
randum, of tho name of the pai^y to be charged, or something 
intended by him to be an equivalent (<■), and, though it is per¬ 
missible for the hand of tho person signing to be guided by 
another (d), the mere tracing over a signature with a dry pen 
is not sufficient (c). The mark of a marksman is a good signa¬ 
ture (/), and no inquiry is allowed in such case as to whether the 
party making a mark could write ((f). The signature may ho 
written in pencil (h) or printed (i), where, at least in the latter case, 
there is subsequent recognition, or a portion of the instrument is 
in tho handwriting of the party signing (A), or indicated by initials, 
if this is intended to he a signature by the party writing them (/). 

(ij) Re West of England Bank, Ex parte Beaker (1880), 14 Oh. I). 317. 

(r) Small v. Smith (1884'), 10 App. (Am. 119 ; and see title Companies, 
Yol. V., pp. 233, 280, 286. As to the form of guaiantee by a company, bee 
p. 467, ante. 

(a) See Be Dover, Deal and Cut one. Boris Bail, Co., Ex parte Londcshoruugh 
(Lord) (1853), 1 Eq. Rep. 271; Chaplen v. JJnniswuh Budding Sucietg (1SS1), 
6 Q. B. 1). 696, C. A.; Yorkshire Railway Wagon Co. v. Madura (1882), 21 
Ch. I). 309, 0. A. 

(t) British and American Telegraph Co. v, Albion Bank (1872), L. E. 7 Exch. 
119 ; Grey v Lewis (1869), Tj. E. 8 Eq. 526. 

(a) Ashbury Bailway Carnage and Iron Go. v. Riche (1875), Jj. E. 7 II. L. 653 ; 
Be Coltman, Coltman v. Coltman (1881), 19 Oh. D. 64, 0. A., per Brett, L.J., 
at p. 71; but see Phosphate of lame Co. v. Green (1871), L. It. 7 0. 1\ 43; 
London Finamial Association y. Kelk (1884), 26 Oh. 1). 107. 

( b) Bee Chafman v. Smcthurst, [1909] 1 K. 13. 927, 0. A., distinguishing 
Dutton v. Marsh (1871), L. It. 6 U. B. 361. 

(c) Baker v. Dening (183S), 8 Ad. & El. 94. Identification of tho party 
required to sign, without hia signatuie, is not sufficient (tW.). A memorandum 
written by the plaintiff’s clerk in tho presence of the defendant and assented 
to by the latter, but not signed by him, is insufficient (Dixon v. Broomfield 
(1814) 2 Chit. 205). 

(d) Uelshaw v, Langley (1841), 11 L. J. (on.) 17. 

(e) See In the Goods of Maddock (1874), L. E. 8 P. & D. 169 ; In the Goods of 
Cunningham (1860), 29 L. J. (p. M. & a.) 71^ 

(/) Selby y. Selby (1817), 3 Mor. 2; Baker v. Dening, supra ; and see Dyas v. 
Stafford f 1881), 7 L. E. Ir. 590. 

(a) Baker y. Dening, supra. 

(A) See Geary y. Physic (1826), 5 B. & O. 234. 

(») Schneider v. Norris (1814), 2 M. & S. 286; Saunderson v. Jackson (1800), 
2 Bos. & P. 238. 

(k) Ibid . 

(7) Cairn y. Colon (1865), L. E. 2 H. L. 127, par Lord Westbury, at p. 143 ; 
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The signature must be so placed as to authenticate every material 
and operative part of the instrument (m). An indorsement made 
on a signed guarantee by the surety in his own handwriting, and 
with the creditor’s consent, for the purpose of correcting a mistake 
in the guarantee, is sufficiently authenticated by the surety’s 
signature to the guarantee (w). 

Sect. 4. —Stamp Duties. 

906. A guarantee not under seal, the matter whereof is of the 
value of £5 and upwards (o), must generally be stamped with a 
stamp value GJ., imposed on agreements not otherwise specifically 
charged with duty (p). A guarantee for the due performance of a 
charter-party requires a stamp value 0</. only (q). 

When tho guarantee is under seal a stamp duty of lOs. is 
imposed (r), and in certain special canes an ad valorem duty is 
payable (8), which apparently never exceeds lus. (t). 

If more than one instrument bo written on the same piece of 
material, every one of tho instruments must be separately and dis¬ 
tinctly stamped with the duty with which it is legally chargeable ( it ). 


hi the Goods of Blcwitt (1880), 5 P. D. 116. The Christian name may always 
he denoted by initials, or left out altogether (Lubb v. Stanley (ISM), 5 Q B. 07 I, 
081,582). 

(to) See Durr<11 v. Evans (1862), 1 H. & O. 174; Black v. Qotnperlz (1S02), 
7 Exch. 862 ; Catnn v. Baton (1860), L. E. 2 11 L 127. 

(n) Black v. (iompeitz, supra. 

(<>) If the matter of tho agreement be of less value than £ 0 , it is exempt from 
stamp duty ((Stamp Act,1861 (04 & 50 Viet. e. 69), Soiled. I., “Agreement”). 

(/>) Ibul. A form providing that, in consideration of an advance to persons 
named, on their joint and several promissory notes, the piomisor undertakes to 
pay a ceitam sum on demand should the said notes not be mot at matimty, is 
not a promissory note witlun tho meaning of tho Stamp Act, 1891 (51 & 55 Viet, 
c. 89), s, 8.1 ; and see Dukinson v. 'Bower (1898), 14 T. L. It. 146. As to stamp 
duty generally, see title Eevenue. 

( 7 ) Under tho Eailway Passenger Duty Act, 1842 (5 & G Yict. c. 79), s. 2, 
now repealed so far as it affects ohartorparties, such a guarantee was held not to 
be subject to a as stamp duty imposed on an “agreement, letter or other 
writing for or relating to the height or conveyance of goods ” (see Item v. Lane 
(1867), L. E. 2 U. 1). 144), and it is certainly not liable to such a duty under 
tho Stamp Act, 1891 (of & 55 Yict. c. 89), s. 49 (1). 

(r) Ibid , Scheil. ]., “Deed” 

(s) Ibid., Sclied. I., “ Bond ” ; and see National Telejdtonc Co v. Inland Eevenue 
Commissioners, [1900] A. U. 1; County of Durham Etc ti toil Bower Distribution 
Co. v. Inland Eevntue Commissioners, [1909] 2 K. 11 601, O. A. Tho Solicitor- 
General stated that it is not the practice of the Inland Eevenue Commissioners 
to insist upon <td valorem duty in tho ease of ordinary commeieial documents, 
and that a circular had been sent out to officors of Inland Eotonue stating the 
practice of the Commissioners (soe Times, 28rd February, 1909). 

{t) Revenue Act, 1903 (3 Edw. 7, c. 46), s. 7, which provides that the whole 
amount of duty payable under or by reference to paragraph ( 2 ) of the heading 
“ Mortgage, Bond, Debenture, Covenant, or Warrant of Attorney ” in the First 
Schedule to the Stamp Act, 1891 (54 & 55 Yict. c. 39), on any instrument being 
a collateral, or auxiliary, or additional, or substituted security, or by way of 
further assurance, shall not exceed 10 «. 

(«) Stamp Act, 1891 (54 & 55 Viet. c. 39), s, 3 ( 2 ). In a case prior to this 
enactment it was held that where an unstamped guarantee was indorsed on a 
paper containing, on the other side thereof, the agreement the performance of 
which was to be guaranteed, duly stamped, no further stamp was necessary 
{Stead v. Liddard (1823), l Bing, 196). This decision it is submitted, can no 
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Moreover, an agreement indorsed on a promissory note given by 
a surety affecting the use to be made of such noto (a), or making 
Bueh note conditional (A), must be stamped. 

A guarantee for the payment of goods to bo supplied to another 
is exempt from stamp duty (c). 

Every writing given in evidence in support of an agreement 
need not be stamped, but only agreements or memoranda thereof (rf). 
Whore the consideration for the surety's promise is the giving up 
of a guarantee, such guarantee, though unstamped, may bo pro¬ 
duced in evidence (V). A consent or liconco that timo may be given 
to the principal dobtor, expressed upon a promissory note given by 
a surety, nood not be stampecl(/). 

Representations as to character etc. (</) within the Statute of 
Frauds Amendment Act, 1828 (/<), are oxpressly exempted from 
stamp duty ( i). 

A guarantee should ho stamped before execution, but can bo 
stamped at any timo afborwards on certain terms (/,). 

An instrument of guarantee is not, save in criminal proceedings, 
available for any purpose whatever, and cannot be given in 
evidence, unless it be properly stamped according to the law in forco 
when it was executed (/). 

longer bo supported. A promissory note beginning “I prom iso to pay ” and 
signed by tho principal debtor, it it be subsequently signed by tho surety, 
needs no further stamp, where it was oiigmnlly slitpulaod between the payee 
and the principal debtor that tho surety should also sign it (Clerk v. Uluckstudc 
(1816), Holt (N. r.), 474). 

(a) Cholmeley v. Barley (1845), 14 M. &W. 614. A document containing 
(1) a promise to pay money lont, with interest, bcfoio a ceitain day, signed by 
the borrower, (2) a conditional clause signed by two persons giiuianteoing 
payment by tho borrower, and (6) an assignment to the lender by one of tho 
sureties of u policy on the life of the l>orio\ver, was held to hi' i ightly stamped 
wilh a Cxi. stamp on the guarantee and a Is.stamp on the equitable assignment 
of the policy, and not to require, in addition, a piomissory noto stamp (.-eo 
Jlalclc v. Pilcher (1909) 25 T. L. 11 497). 

(h) JjCtds v. Lancashire (1809), 2 (Jamp. 205. 

(<■) Stamp Act, 1891 (51 & 55 Yict. c. 69), Soiled T., “ Agieoinont,” whit h 
exempts from stamp duty “ any agicement, It Iter or memorandum made foi or 
relating to tho sale of goods”; and see Chafjiild v. Cm (1852), 18 Q. J3. 321 ; 
Wan intjlon v. Furbor (1807), 8 East, 242; Curry v. Kdensor (1790), 3 Term Hep. 
521; Watkins v. Vince (1818), 2 Stark. 368; Sadler v. Johnson (1847), 16 
M. & W. 775; Martin v. Wright (1815), 6 Q. B. 917; and title Sale oi? 
Goods. 

(d) Since the passing of the Mercantile Law Amendment Act, 1856 (19 & 20 
Viet. c. 97), which by s. 3 dispenses with written evidence of the consideration 
(see pp. 457, 468, ante), a memorandum in writing of the surety’s “ promise ” 
must be stamped as an agreement of guarantee ( Whitfield v. Moojen (1858), 
1 F. & F. 290; Clover v. JJalkett (1857), 2 II. & N\ 487). 

(c) Haigh v. Brooks (1839), 10 Ad. & El. 309, 623. 

(y) Yates v. Kuans (1892), 61 L. J. (q. b ) 446. 

(g) See p. 457, ante. 

(A) 9 Geo. 4, c. 14. 

(t) Hid., fl. 8. 

(A) These terms are mentioned in the Stamp Act, 1891 (54 & 55 Viet. c. 39), 
s. 15. So much of this enactment as limits the time within which the t’oin- 
missioners of Inland Revenue may mitigate or remit any penalty payable on 
stamping doouments after execution has been repealed by the Finance Act, 
1895 (58 & 59 Viot. o. 16), s. 16. See, generally, title Revenue. 

- (0 Stamp Act, 1891 (54 & 55 Viet, <?. 39), a. 14 (4), 
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Part IV.—Interpretation. 

907. The rules of construction governing contracts in general ( m ) 
apply to the contract of guarantee ( n ): thus the whole of the 
contract must be considered in order to ascertain its effect and 
scope ( o ), and the language thereof must be interpreted according 
to its primary, grammatical, and natural sense (p), whore such a 
construction does not lead to absurdity ( q ). Moreover, where a 
contract has been construed by courts of law in a particular 
way, and that interpretation comes to be accepted in trade or 
business, and poople afterwards make contracts on that 
understanding, a court will not depart from that recognised 
interpretation, for, were it to do so, it would be construing contracts 
contrary to the meaning of thojse who made them(r). Dealing 
with a guarantee as a mercantile contract, the court does not apply 
to it merely technical rules, but construes it so as to give effect to 
what may fairly be inferred to have been the real intention and 
understanding of the parties as expressed by them in writing ( s), 
and ut rrs magis valcat quam pcreat ( t). 


(wi) See generally, on this subject, titles Contract, Yol. VII., pp. 509 et seq. ; 
Deeds and Other Instruments, Yol. X., pp. 433 d seq. In other parts of 
this title, and notably whoio the liability of the surety is dealt with at pp. 478 
et seq., ^>1 d seq., post, the construction of guarantees is incidentally involved 
and dealt with. 

(>/) Faber v. Lathom(Farl) (1897), 77 L. T. 108, per Hawkins, J., at p. 169, fol¬ 
low mg Urey v. Parr son (1857), 6 U. L. Cas. 01, per Lord Vensleydale, at p. 106 : 
“ The rule universally adopted in the courts of law is that, in construing wills, 
and indeed statutes and all written instruments, the grammatical and ordinary 
eenso of tho words is to be adhered to, unless it w'ould lead to some absurdity, 
or some repugnance or inconsistency with the re^t of tho instrument, in which 
case the grammatical and ordinary fcenso of the words may he modified so as to 
avoid that ahsmdity and inconsistency, but no fuithor . . and that, the 
intention of tho pai tics is to bo derived horn tho words used ” ; and see Cosford 
Union v. Poor Law and Local (Juvernmint Offkcis’ Mutual Guarantee Association, 
Ltd. (1910), 103 L. T 403. 

(o) Arlington {Lard) Merr idee (1072), 2 Wins. Saund. (1871 od.) 813 ; and 
see Cosford Union v. Poor Laic and Load (iuv< mment Officers ’ Mutual Guarantee 
Aswt iation, ltd., svpia. 

{ •}>) Allnutt v. A'lhrndui (18-13), 5 Mail. & Q. 392; JLuigli v. fhooles (1839), 
10 Ad. & El. 309. 'Where tho context affords an interpretation different from 
the ordinary meaning of the words, or their conventional meaning is not the 
same as their legal sense, tho meaning to bo attributed to tho words of a 
contract must depend upon tho consideration whether, in making it, the parties 
had or had not the law m their contemplation (M* Cowan v. Paine, The “ Niobc,” 
[1891] A. 0. 401, per Lord Watson, at p. 408). 

{]) Chalmers v. Vidors (1808), 16 W. E. 1046; Eastern Union Rail. Co. v. 
Cochrane (1853), 9 Exch. 197 , per Alderson, B., at p. 206. 

(r) lit National Coffee Palate Co., Ex parte Panmttre { 1883), 24 Ch. D. 367, 
C. A., per Brett, M.B., at p. 370. As to effect of usage upon contracts 
generally, see title Custom and Usages, Yol. X., pp. 260 et seq. 

(a) Bank of Montreal v. Munster Bank (1876), 11 I. B. C. L. 47, per Fitz¬ 
gerald, J., at p. 55 ; see Dawson v. Bank of Whitehaven (1877), 6 Ch. D. 218, 
C. A.; Barber v. Madzrdl (1892), 68 L. T. 29, 0. A.; Other v. Iveson (1855), 
3 Drew. 177, per Kindersley, V.-C., at p. 182 ; York City and County Banking 
Vo. v. Bainbndge (1880), 43 L. T. 732. 

(t) Ptewart and Macdonald v. Young (1894), 38 Sol. Jo. 385, where, however, 
Wills, J., said that a surety will not be relieved from liability because the 
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Difficult questions of construction often arise, where a guarantee 
limits the pecuniary liability of the surety to a certain fixed sum, 
as to whether the suretyship is in respect of the whole debt, with a 
limitation on the liability of the surety, or is applicable to a part 
only of the debt, co-extensive with the amount of the guarantee. 
In solving such questions the following principles apply, namely: 
where a surety gives a continuing guarantee, limited in amount, to 
secure a floating balance which may from time to time be due 
from the principal to the creditor, the guarantee is, as between the 
surety and tho creditor, to be construed, primd facie at least, as 
applicable to a part only of the debt co-extensive with the amount 
of the guarantee (a), while, on the other hand, a guarantee, limited 
in amount, for a debt already ascertained, which exceeds that limit, is 
not primd facie to be construed as a security for part of the debt 
only, it being for the court to determine in such cases whether the 
intention was to guarantee the whole debt, with a limitation on the 
liability of the surety, or to guarantee a part of the debt only (&). 
Which form of interpretation is adopted in a particular case 
becomes very important on the bankruptcy of the principal debtor, 
as upon it depends the extent of the creditor's proof and the 
surety’s right of subrogation (c). 

908. The operative part of a guarantee is liable to be controlled 
by the recitals(d), at least where the latter are plainly inconsistent 
therewith (c), but not otherwise (/), though it seems a covenant of 
indemnity, unlike a release or guarantee, is not to be restricted by 
its recitals (f/). The conditions of fidelity bonds are frequently 
restrained by the recitals (7i). So in construing an agreement in the 


language of tho guarantee carries more than the parties may have contemplated, 
even though tho court may be of opinion thgt, had the surety understood tins, 
he would not have entered into the guaiuntee. See Steele v. Iloe (1849), 14 
Q. B. 431; Ihoom v. Batchelor (1856), i H. & N. 255 ; Chalmers v. Victors (1868), 
18 L. T. 481; Hoad v. Grace (1861), 7 H. & N. 494. 

(a) Ellis v. Emmanuel (1876), 1 Ex. I"). 157, 0. A. 

\b) Hid.; and see Hobson v. Bass (1871), 6 Ch. App. 792;, Be Bass, Ex parte 
National Provincial Bank of England, [1896] 2 Q. B. 12; Gnu/ v Seckham 
(1872), 7 Ch. App. 680; Ex parte Rushforth (1805), 10 Yes. 409 ; Thornton v. 
M’Kewan (18C2), 1 Hem. & M. 525. 

(c) See title Bankruptcy and Insolvency, Vol. II., p. 204. 

(rf) See, generally, Arlington {Lord) v. Merncke (1672), 2 Wins. Saund. 
(1871 ed.) 813, and notes thereto; Luniug v. Milion (1890), 7 T. L. B, 12; see 
also cases cited in note (/*), infra. 

( e ) See Australian Joint Stock Bank y. Bailey, [1899] A. C. 396, P. C. } 
and see Sansom v. Bell (1809), 2 Camp. 39; Saunders y. Taylor (1829), 9 
B. & 0. 35; Bank of British North America v. Cuvillier (1861), 4 L. T. 159, 
P. 0. 

(/) Australian Joint Stock Bank y. Bailey, supra; Oswald y. Berwick-upon- 
Tweed Corporation (1856), 5 II. L. Cas. 856. 

(g) Me Baker, Collins y. Rhodes, Me Seamdn, Rhodes y . Wish (1881), 51 L. J. 
(on.) 315, 0. A., per Jessed, M.R., at p. 320. The other reports of this case do 
not give this dictum of Jessed, M.B., which, however, is referred to in Set on, 
Judgments and Orders, 6th cd., Vol. III., at p. 2147 

(a) See Arlington {Lord) v. Merrickc, supra; Peppin y . Cooper (1819), 2 
B. & Aid. 431; Hassdl y. Long (1814), 2 M. & S. 363; St. Saviours, South¬ 
wark {Wardens) y. Bostock (1806), 2 Bos. & P. (n. b.) 175; Stoughton v. Day 
(1670), Aleyn, 10; Anderson y. Thornton (1842), 3 Q. B. 271; North Western 
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form of a bond, in which a surety has become liable lor the due 
fulfilment of an agent’s duties therein particularly enumerated, a 
general clause in the obligatory part of the bond must be inter¬ 
preted strictly and controlled by reference to the prior clauses 
specifying the extent of the agency (i). Whether in a particular 
oase the condition is capable of being restrained by the recital is 
not, however, always easy to determine (k), though in many cases 
it will be found that the recital is the proper key to the meaning of 
the condition in a suretyship bond ( l ). Where a guarantee recites 
a debt already in existence, express words are required to make it 
extend to any other debt (vi ). Sometimes the accuracy of a recital 
may be disputed by the surety (//). 

909. When all other rules of construction fail (<>), the rule 
expressed by Iho maxim verba duntarum fortius accipiuntur contra 
proferentem is applicable, in cages of ambiguity ( p ), as much to 
guarantees as to other contracts (q), thong]i this was formerly 
thought not to be the case(r). The surety, however, who is a 
favoured debtor (s), must never bo charged beyond the precise 
terms of his engagement (/). 

910. Parol evidence of the consideration is not admissible to 
explain the promise of guarantee where such promise cannot be 
collected from the written memorandum itself (a). Where, however, 
a written guarantee is ambiguous, parol evidence is admissible to 
construe its meaning (&), but not to alter nor vary in any manner 


Rail. Co. v. Whinray (1854), 10 Exeli. 77 ; and see also It. v (f Call,i<)hun (1888), 

1 1. Eq. It. 489; Liverpool IIVrfrr ]Corks Co. v. Atkinson (1805), G East, 507. 

(t) Napier v. Brace (1842), 8 Cl. & Em. 470, 11. L. 

(Ic) Evans v. Earle (1854), 10 Exch. 1 ; I'urlunj v. Chalklert (1815), 8 M. & S. 
502 ; Barker v. U’tse (1817), G M. & S. 289. 

(/) London Assurance Co. v. Bold (1844), G Q ]>. 514, per "WiCiUTMAN, J., at 
p. 526; Danby y. Contis <£ Co (188#), 29 Ch. E. 500. 

(m) See Pearsall v. Summcr&rft (1812), 4 Taunt. 598; Sansorn v. Bell (1809), 

2 Camp. 89; Plastic Pec oration and Papier-Mache. Co. v. Massey.Ma linear mq 
(1895), 11 T. L. It 205. 

(n) Kepp v. Wvjyctt (1850), 10 C. B. 85. 

(o) Broom’s Legal Maxims, 7tk cd., p. 441 ; Borradade v. Hunter (1S18), 
6 Man. & G. 639 ; J.indus v. Melrose (1858), 3 II. & N. 177, Ex. Ch.; Taylor v. 
St. Helens Corporation (1877), G Ch. I). 261, C. A., per Jesrri., M It., at p. 270. 

(;i) Hurra,laile v. Uuntc, , supra. As to the application of this ruin, sen milker, 
titles CONTRACT, Vol. VII., p. 516 ; I >EKJDS AND OTHER INSTRUMENTS, 

Yol X., p. 441; Evidence, Vol. XIII., p. 427. 

(q) Mayer Isaac (1840), G M. & W. 605 ; Mason v. Pritchard (1810), 12 East, 
227; flood v. Ptiestncr (1SG7), L. It. 2 Exeh. G6, 282, Ex. Ck. ; llarqreave v. 
Srnee (1829), 6 Bing. 244. 

(r) Nicholson v. Payd (1832), 1 Cr. & M. 48. 
is) See p. 479, post, and the cases there cited. 

(t) See pp. 479 et seq , post, and also B» njht v Russel (1774), 2 Win. Bl. 934 ; 
Pearsall v. Summers!tt, supra; Chalmers v. Victors (1868), 16 W. It. 1046, 
Jfenton v. Paddteon (1893), 68 L. Tj 405 When an obligation exists solely by 
virtue of a covenant, itB extent is to bo measured only by the words of the 
covenant ( Sumner v. Powell (1816), 2 Mer. 30). 

(a) Holmes v. Mitch,II (1859), 7 0. B. (». s.) 361; Sheers v. TUmbleby & Son 
(1897), 76 L. T. 709, C. A ,,p>er Lopes, L. J., at p. 711; and see pp. 468, 469, ante. 

(fc) Where the words used are susceptible of more than one meaning, extrinsic 
evidence is admissible to show what were the facta which the negotiating 
parties had in mind (see Bank of New Zealand v. Simpson, [1900] A. C. 182, P. 0.), 
put not where such words have a definite meaning, acquired by long usage on the 



Part IV.—Interpretation. 


477 


its terms (c). Thus it is available to show whether the guarantee 
refers to a past or future credit ( d ); to indicate what are the sur¬ 
rounding circumstances ( e ), by means of which a guarantee, like 
any other mercantile contract, is peculiarly susceptible of explana¬ 
tion (/); to show what was the position of the contracting parties, 
but not what was said at the time of giving the guarantee (g); also 
to identify matters referred to in the memorandum of guarantee (/i), 
and to show whether a person is really a surety entitled to contribu¬ 
tion, or a surety for his co-sureties ( i ). Where, however, a clear 
meaning appears without any evidence at all, the court will not 


part of conveyancers and others ( Henderson v. Aithur, [1907] 1 K. B. 10, 0. A.). 
General evidence as to the meaning of the words of a contract should not be 
admitted without a distinct averment ou the record us to the puitieular words 
to which proof is to be dnorted and the precise technical or tiado moaning 
which is intended to bo attributed to them (Sutton <fc t'o. v. (.teen dt Vo. (18901, 
15 App. Cub. 141, per Lord Watson, at p. loti; and sco Bainbndqc Wade 
(1850), 10 Q. U. 89). 

(c) Gold sh file v. Swan (1817), 1 Ex eh lot, p/r Poi.mm’K, C.B., at pp 157, 158 ; 
and see New London Credit Si/ndnaU■ v. Nude, [1898] 2 Q i). -187, C A. ; Noting 
v, A listen (1809), L. Jl 4 0. 3’. 558. 

(d) Goldshede v. Swan, siqna, Colbourn v. Dawson (1851), 10 0. B. 705; 
Butcher v. Steuart (1818), 11 M\ & W. 857 ; Edwards v. Jewns (1849), 8 0 1>. 
480; Steele v. Hoe (1849), 11 Q B 481; JI room v Batchelor (1850), 1 II. & N. 
255 ; and see King v. Cole (1848), 2 Exch. 028; llaigh v. Brooks (1889), 10 Ad. 
& El. 809. 

(r) Jlefiicld v. Meadows (1809), L. 11. 4 0. P. 595 ; Hood v. Bricstner (1860), 
L. li. 2 Exch 00 ; Mo/dr flute v. Lloi/d (1808), 15 0. B. (~N. 8.) 208 ; Coles v. Pack 
(1809), L. Ii. 5 0. P. 05, 70, 71; 'Leathboj v. Spgcr (1870), L. E. 5 0. P. 595 ; 
Brown v. Fletcher (18701, 85 L T. 105; Nottingham Hide Co v. liotinU (1878), 
L. B. 8 0. P. 091 ; Spark v. IIestop (1859), 1 E & E. 508, 570; Laurie v. Sihole- 
field (1869), L It 4 0. V. 022, Plant v. Bourne, [1897] 2 Oh. 281, O. A.; 
Morrill v. Conan (1877), 7 (’ll. 1). 151, 0. A. ; llenton v. Paddison (18911), 68 
L. T. 405, 407; Qruhame v thahame (1.887), 19 L. R. Ir 249; Hogartn 
v. Miller, Brother Jo Co., [1891J A. (' »4S. Iu moat of the above eases 
the court had to determine, by lefereneo to the surrounding circum¬ 
stances, whether a guarantee was a continuing guarantee or not. For 
the definition of a continuing guarantee, see p. 440, ante, and as to tho 
liability of a suiety under such a guarantee, sec pp. 478 ct seq , post. In Chalmers 
v. Victors (1808), iG W. It. 1010, a guui.mleo “for liabilities incurred by A. to 
B., to the extent of £50,” was, having legat'd to the extrinsic circumstances of 
the case, held to extond to £41 due from tho principal debtor at the date of tho 
guarantee and subsequent advances up to £9 only (and see Morrell v. Cowan , 
supra). Though, in construing a contract, tlio court is entitled to look at the 
surrounding cucumstances and other matters which existed at the time of the 
making of the contract, it is not entitled to look at any negotiations which may 

S -eviously have taken place [Tafi fiale Bail. Co. v. Davis <f* Sons, [1894] 1 
. B. 43, 0. A., per Lofes, L.J., at p. 54). 

(/) Johnston v. Nit holla (1845), 1 G. B. 251, per Maule, J., at p. 209. All 
documents not under seal must be construed with reference to the surrounding 
circumstances of which theie is evidence not contradicted {Re Armitage, Ex parte 
Good (1877), 5 Ch. D. 46, 0. A., per Jesset,, M.E , at pp. 58, 59). When wo 
infer the existence of intention from an act or acts not done for the purpose of 
manifesting it, the surrounding circumstances are looked at to see what light 
they throw upon the action (Markby, Elements of Law, 6th ed , p. 131). 

(y) Laurie' v. Scholefield, supra, per Bvx.ES, J., at p. 626; and see Tuff Vale 
Rail. Co. v. Davis Sons, supra, per Lofes, L.J., at p. 54. 

(It) Shortrede v. Cheek (1834), 1 Ad. & El. 57 ; Bateman v. Phillips (1812), 15 
East, 272 ; Brown v. Fletcher, supra ; Holmes y. Mitchell (1859), 7 0. B. (N. 8.) 
861, 368 ; Macdonald v. Lmgbottom (1859), 1 E. & E. 977. 

(i) Craythome v. Swinburne (1807), 14 Yes. 160; Re Denton's Estate, Licensee 
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break in upon the rule which prohibits the variation o! a written 
document by extrinsic evidence ( k ). ; 

911. Where there are no words of doubtful trade meaning, and 
the extrinsic facta are not in controversy, the question whether the 
words used by the parties amount to a contract of guarantee is 
not for the jury, but for the court alone (l). Where, however, a 
surety has agreed to guarantee a specific sum, it may be left to the 
jury to say 'whether this sum comprised money advanced before the 
date of the guarantee as well as a subsequent advance (m). Though 
the nature of a contract does not depend upon the name given to it 
(whether it be “ insurance ” or “ guarantee ”), but upon the sub¬ 
stance thereof (n), nevertheless, where a particular contract is 
dercribod by the parties thereto as a “policy of insurance,” this 
faufc will, in construing it, be treated by the court as affording some 
indication of an intention not to gnter into a “ guarantee” (o). 


Part V.—The Liability of the Surety. 

Sect. 1 .—-Special Characteristics. 

912. The liability of the surety is secondary (p)—that is to say, 
it does not arise until another (namely, the principal debtor), whose 
liability is primary, haB made default (q). Consequently a creditor 
cannot, before any default lias been committed, bring an action 
quia timet against a surety to force him to set apart money to 
provide for the possibility of a debt becoming due from the principal 

Insurance Corporation and Guarantee Fund, Ltd. v. Denton, [190-1] 2 Ch. 179, 
C. A., per Vaughan Williams, L J , at p. 189. 

( k) London Assurance Co. v. Bolii (1844), 6 Q,. 13. 514, per Coleridge, 
J., at p. 525. 

(/) Bank of Montreal v. Munster Funk (1870), 11 I. E. C. L. 47, 55 ; and 
flee Faber v. 'Lathom (Earl) (1897), 77 L. T. 108. 

(m) Matthews v. Bloxsome (1864), 33 L. J. (q. b.) 209. 

(n) Seaton y. lleaift, Seaton v. Burnand, [1899] 1 Q. 13. 782, C. A., per Bomer, 
L.J., at p. 793. The dicta of the Court of Appeal in this ease on this subject 
are unaffected by the reversal of the decision itself by the House of Lords 
(Seaton v. Burnand, Burnand y. Seaton, [1900] A. C. 185); see lie Denton's 
Estate, Licenses Insurance Corporation and Guarantee Fund, Ltd. y. Denton, 
supra, per Vaughan Williams, L.J., at p. 188. See also Reynolds v. Wheeler 
(1861), 10 C. B. (n, S.) 561, 566; Shaw v. Royce, Ltd., [1911] 1 Ch. 138, per 
Warrington, J., at p. 147. 

(o) Dane v. Mortgage Insurance Corporation, [1894] 1 Q. B. 54, O. A. ; see 
p. 465, ante. 

(p) The liability is “ secondary” -whenever the promise to be answerable for 
another does not exonerate the latter from liability but leaves him primarily 
liable (Mallet y. Bateman (1865), L. E. 1 C. P. 163, fix. Ch.). 

(?) The surety, however, by his guarantee contracts not. a contingent, but a 
present debt (Atkinson y. Grey (1833), 1 8m. & Gh 577), yet the contract of 
guarantee has been described as a contract to indemnify the promisee on a con¬ 
tingency ( Sampson v. Burton (1820), 4 Moore (o. j.), 515). Sometimes, however, 
u guarantee is binding on directors of a public company and not on the company 
( Yorkshire Railway Wagon Co. v. Maclure (1882), 21 Oh. D. 309, O. A.; Chapleo 
v. Brunswick Building Society (1881), 6 Q,. B. I). 696, 0. A.), and, moreover, 
th p ir liability may continue after that of the company has ceased (Re London 
Charter'd Bank of Australia, [1893] 3 Oh. 540). 
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debtor, should the latter make default (»*), while, on the other hand, Seot - *• 
a surety is no more justified in placing the whole of his property Special 
out o! the reach of liability to pay the guaranteed debt than if he Charac- 
were the principal debtor (s). te ristic s. 


913. In an action against the surety by the creditor, a judgment Evidence 
or award obtained by the latter against the principal debtor is not £ttionb * n 
evidence against the surety, being res inter alios acta(t); nor do creditor 7 
the principal debtor's admissions of liability dispense with proof against 
by the creditor of the facts admitted (a). However, an account surety ' 
delivered by an agent to his employer, charging himself, is evidence 
against the surety of the agent (6). Official books and reports, 

which the person whose fidelity has been guaranteed is bound to 
keep as a duty incidental to his office, are, apparently, presumptive 
evidence against the surety (c). 

Sect. 2.— Extent of Liability . 

Sub-Sect. 1 .—As regards Subject-matter. 

914. The surety is regarded as a favoured debtor (cl). He is The surety’* 

entitled, as such, to insist upon a rigid adherence to the termB of c ° n . t ™ ct ,s . 

__ z _____ stnetissuni 

(?) Antrolus v. Davidson (1817), 3 Mer. 509, cited in Wolmershausen v. GuUick, 

[1S93] 2 Ch. 614, jicr Wright, J., at p. 524. In determining the value of an 
otate for estate duty calculation, uo doductiou is made for debts due from the 
deceased which are not incuxied “wholly for the docoased’s own use aud 
benefit,” or “ for any debt in lespect whereof there is a right to reimbursement 
from any other estate or person” (Finance Act, 1894 (57 & 58 Viet. c. 30), 
s. 7 (1) (a), (b)); and see titlo Estate and Other Death Duties, YoI. XIII., 

p. 210. 

(a) Guodrickev. Taylor (1804), 2 De G. J. & Sin. 135, C. A., per Turner, 

L.J., at p 141 ; aud see lie, lltdler, Itidler v. Holler (1882), 22 Oh. D. 74, 0. A. 

(?) He Kitehin, Ex pm te Young (1881), 17 Oh. D. 008, 0. A. ; and see Evans v. 
lkattie (1803), 6 Esp. 26 ; Mercantile Investpient and Qtneral Ti net Co. v. River 
Plate Trust, Loan, and Agency Co., [1894] 1 Oh 578; Bacon v. Chcsney (1810), 1 
Stark. 192. As to this see, geneiullv, title Evidence, Vol. XIII., pp. 420, 483. 

(«) Soe Evans v. Beattie, sup)a; King v. Norman (1847), 4 O. 13. 884. As to 
tlio reopening, at the surety's request, of tho accounts of an official liquidator 
which have been earned m and vouched for without notice to tho surety, seo 
lie Birmingham Brewing, Malting and Distilling Co., Ltd. (1883), 52 L. J. (cH.) 

35S. In this connection it may bo s+.iied that a recoipt signed by a siuoty is 
not always conclusive evidence against him ( Stratvn v. Rasta.ll (1788), 2 Term 
Bep. 300), though a receipt given with full knowlodgo of all the circumstances 
depending botween tbe parties is usually regarded as conclusive ( Bristow v. 

Eastman (1794), 1 Esp. 172). 

(?») Lyaaght v. Walker (1831), 5 Bli. (n. s.) I, H. L. Entries of moneys received 
by a deceased collector of taxes in a book which he kept for his own pnvate 
convenience are good evidence against his surety, without calling as witnesses 
the persons from whom such moneys were received ( Middleton y. Melton (1831), 

5 Man. & By. (k. b.) 264), and in an action against the surety of a bailiff, who 
has kept back money, a written admission by the latter of the receipt of such 
money is also available as evidence against the surety ( Ptrchard and llumerton 
v. Tindall (1795), 1 Esp. 394). 

(c) Abbeyletx Union Guardians y. Sutcliffe (1890), 26 L. B. Ir. 332 ; and see 
Union Town y. Bermes (1882), 43 American Eeports, 369. In an American case 
a surety was held not to be estopped from contesting the correctness of the volun¬ 
tary official reports made by the principal debtor as to the amount of moneys 
in his hands at the commencement of the term which the bond was intended to 
cover (Fan Sickd y. Buffalo County (1882), 42 Amerioan Beports, 753). 

(. d) Wheatley v. Bastmv (1855), 7 De G. M. & G. 261, 0. A., per Turner, L. J., 
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his (the surety’s) obligation by the creditor, and cannot be made 
liable for more than he has undertaken ( e ); for, though his contract 
is not, like that of an insurer, uberrima fidci (/), it is one strictmimi 
juris {g). Thus, a surety in a bond, conditioned to answer for any 
balance which may become due from another to a bank, is only liable 
for a balance which constitutes a legal debt (li), while if the surety 
stipulates that money shall be lent to a principal debtor, the money 
lent must, apparently, first liavo reached the creditor’s hand, and then 
have been lent to tho principal debtor, to render the surety liable (i). 
So, where a guarantee unlimited in amount is given in respect 
of goods to be supplied to another, there must be a subsequent 
hand fide supply, nml to a reasonable extent, to rendor the surety 
liable (A), though, subject to this condition, the amount supplied is 
discretionary (/). 

A promissory note given by a principal and surety for a definite 
sum, payable on a fixed day, is presumed to bo given in considera¬ 
tion of an advance at tho date of the note, and not in payment of 
the balance of an account current between the principal debtor and 
the creditor, and this presumption, unless disproved, must be fulfilled 
to render the surety liable (m). 

A surety who guarantees the payment of a bill of exchange, to he 
drawn for a specific sum, is not liable, even to the extent of that 


at. pp. ‘279, 2R0; Hr Sherri/, Landau r tnd County Bynkmg Co. y . Terri/ (1884), 25 
I'h. J). 1)92, U. A , 7 >er Lonl SSELIiOltNE, L V . at p. 703 ; Blent y . Brown (1862), 8 
Jur. (n. s.) 602; II ilhamson y. Goahl (182.1), 1 Bing , 171, per Dallas, O.J , at 

& 176 However, in lie O'Neills, Minors (1867), Ban. & He 6S0, OLogiilen, 
.It., at p. 687, states that he was never inclined to concur in the principle) 
which distinguishes the surety lrom tho principal debtor, or bv which the former 
is supposed to bo regarded in a morn favourable light, by couits of equity. 

(.) IVarre v. (’nival (18117), 7 Ad & Kl. 148 ; Lagh v. Tan lor (1827), 7 11 & 0. 
491; Smith v. Brandram (1S11), 2 Man. & G. 244; (Iordan v. line (1858), 8 
E & 11. 1065; Mortqaqr Insurance (Jorjmratum V. Bound (1895), 65 L. J. (q, it ) 
125), II. L. ; Clastic Decoration and Bapier-Mailid Co. \ . Massey-Mainwariin/ 
(1895), 11 T. L 11. 205 ; Wemhlnj Urban District Council y. Poor Law and l.oml 
Uorernmint Officers' Mutual <luaraulcr Association, Ltd. (1901), 17 T. Ij. It. 516, 
and see Lunnuj v. Milton ^1890), 7 T. L. It. 12 , Tanner v. Woolmcr (1853), 8 
Exeh. 482. * 

( /’) Beaton v. Heath, Staton v. llurnand, [1899] 1 Q B. 782, 0. A., per ItOMEll, 
Ii.J , atp. 793; Blackburn, Low «b Co. v. Vn/ors (1887), 12 App. Gas 531; and 
see Bltstv. Brown, supra ; Morten v. Marshall (1863), 9 Jur. (n. s ) 651; Stam¬ 
ford. Spalding, and Boston Banking Co. v. Ball (1862), 4 I)o G. E. & J. 310. 

S Bacon v. Chesncy (1816), 1 Stark. 192; Stamford, Spalding, and Boston 
mg Co. v. Ball, supra. 

(A) Swan y . Bank of Scotland (1836), 10 Eli. (n. s.) 627, II. L. As to when 
money can he said to be due, see Be Moss, Ex parte llallet, [1905] 2 K. B. 307, 
‘per Darling, J., at p. 314. Due payment docs not, of itself, mean “punctual 
payment” (see Starkey v. Barton, [1909] 1 C'h. 284). 

(i) Bee Halford y. Byron (1700), Prer. Oh. 178; Stone y. Compton (1838), 5 
Bing. (n. 0 .) 142; Burton v. Gray (1873), 8 Ch. App. 5)32; lhmmoek y. Sturla 
(1845), 14 M. & W. 758 ; Oford v. •Davies (1862), 12 0. B. (n. s.) 748 ; Grahame 
v. Grahame (1887), 19 L. It. Ir. 249. 

(k) Westhead v. Sproson (1861), 6 IT. & N. 728 ; Boyd v. Moyle (1846), 2 C. B. 
644, 650; Johnston v. Nicholls (1845), 1 0. B. 251 ; Broom v. Batchelor (1856), 1 
II. & N. 255; Wood y . Benson (1831), 2 Cr. & J. 94. 

(0 White v. Waodivard (1848), 5 0. B. 810. 

U) Be Boys , Bedes y, Beys, Ex parte Hop Planters Co, (1870), L. R. IQ Eq. 
407, 
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Bum, on a bill given for a larger sum (n), while, on the other hand, 
a limited guarantee for moneys lent to a specified amount is not 
invalidated by moneys being lent above such amount, though the 
surety cannot be made liable beyond the figure prescribed by the 
guarantee (o), and, when the guarantee is so worded, may only be 
liable for advances once made to the stipulated amount (p). 

A surety for payment by a husband and wife of the purchase- 
money of an estate, which, under an agreement, is to be sold to 
them both, will not be liable if the estate be sold to the husband 
only (q). 

Where a landlord has waived a notice to quit given by him to a 
yearly tenant, whereby a new tenancy is created, a surety for pay¬ 
ment of the rent, under the original tenancy, is not liable for rent 
accruing after the time when the notice to quit would hove 
expired (r). 

Where the consideration for the surety’s promise is forbearance 
to suo, or to continue legal proceedings against, the principal 
debtor, all stipulations on this subject which constitute part of such 
consideration must be strictly complied with, or the surety will not 
be bound (,*). Neither will a surety for payment of what may bo 
recovered by the plaintiff in an action bo hold liable if, in a case 
where the surety bond stipulates that the action shall be defended, 
judgment is allowod to go by default (0. 

915. Where a surety imposes a limit on his own primary liability, 
without stipulating that the whole indebtedness of the principal 
debtor shall not exceed it, the following principles, of construction 
apply, namely : (1) Whore the guarantee is intended to secure 
a floating balance, which may in futuro become due to the 
creditor, it is deemed prima facie to apply to part only of the 
debt co-extensive with the surety’s prescribed limit of pecuniary 
liability; (2) where the guaranteo.be given for a debt already 
ascertained, which exceeds the pecuniary limit of the guarantee, it 
is not prima facie to be regarded as a security for a part only of the 
debt, it being a question of construction in each case whether the 
intention w r as to guarantee the whole debt, with a limitation on the 
liability of the surety, or to guarantee a part of the debt only (a). 

(?i) Philips v. Aslling (1809), 2 Taunt. 20G ; and see Sumner v. Powell (1810), 
2 Mer. 30. Where a surety has joined in a bond for £1,000, the subsequent 
agreement by the creditor that the debt shall be £500 only will not discharge 
surety ( Croydon Oas Co. v. Dickinson (1876), 2 0. P. D. 46, 0. A., per 
Ami'Hlett, J. A., at p. 51). 

(o) Hall v. Qrose (1814), cited, Chitty on Commercial Law, Vol. III., p. 323; 
and see Williams v. Jlawhnscm (1825), 3 Bing. 71, 78 ; Mason v. Pritchard (1810), 
12 East, 227 ; Parker v. Wise (1817), 6 M. & S. 239; It. v. O'Callaghan (1838), 
1 I. Eq. B. 439. 

(p) Kirby y. Marlborough {Duke) (1813), 2 M. & S. 18; and see Browning v. 
Baldwin (1879), 40 L. T. 248. 

i q ) De Brettes v. Goodman (1855), 9 Moo. P. C. 0. 468. 
r) Tayleur v. Wildin (1868), 37 L. J. (EX.) 173. 

a; Boit v. Cozens (1856), 18 0, B. 673; and flee, further, the cases cited at 
pp. 451 et scq., ante. 

(f) Luning v Milton (1890), 7 T. L. E. 12. 

(a) Ellis V- Emmanuel (1876), 1 Ex. D. 157, 0. A. ; Hobson v. Bass (1871), 
6 Oh. App. 792; Ex parte Bush/orth (1805), 10 Yes. 409; Bard well v, Lydail 
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916. The surety’s liability will not be unduly extended. Never- 
tlieless, it comprises all transactions which naturally and reason¬ 
ably are entered into on the faith of the guarantee (b). ThuB, a 
covenant by a surety for the due payment of interest during tho 
continuance of a mortgage security obliges him to pay interest so 
long as the principal sum remains unpaid, and therefore after 
default has been made by the principal debtor in payment of the 
mortgage money on the day proscribed (c). Moreover, even after the 
right to recover the principal sum from a surety has become statute- 
barred, interest due thereon is sometimes recoverable (cl). 

The recovery of judgment, however, against the principal debtor 
for the principal sum due apparently oporates to relieve the surety 
from liability to pay future interest (r), while the bankruptcy of the 
principal debtor relievos from further liability a surety who is to 
continuo liable for interest only so long as anything remains due in 
respect of the principal money (/). 

917. The extent of the surety’s liability is, and has ahvays been, 
the same at law and in equity (if). Such liability need not lie 
co-extensive with that of tho principal debtor, but, in so far as it 
exceeds it, is not a surotj-ship liability at all (h). 


(1831), 7 Bing. 480; J'nln/ v. Fuld (1800), 12 Vos. 433; dec v. Purl. (1803), 
33 L. J. (Q. b.) 49; lie darner, Ex pnite Holmes (1839), Mont. & Oh. 301 ; 
Tlwndon v. M’Krwan (1802), 32 L. J. (on.) 69 ; (hay v Scrkham (1872), 7 Oh. 
App. 680; Veit eh v. National Haul; of Scotland (1907), 44 Sc L. I!. 391. Sumo- 
timed the languago" ot' a limited guarantee, given to secure a floating balance, 
clearly indicated an intention that it shall nevertheless apply to the whole doht 
(Re Suss, Ex parte National I'rocinnal Bank of England, [1890] 2 Q. 11. 12 ; lie 
Bees, Ex parte National Proviio tal Hank of England (1881), 17 Oil. I). 98, C. A.; 
Midland Banking Co. v. Chambers (1809), 4 Oil. App. 398) When such id the 
case the creditor, in tho event of the pmuipul debtoi'e bankruptcy, is entitled 
to provo for the whole debt duo td liim, and until it has been liquidated tho 
feuitty cannot stand in the creditoi’s place as to future dividends ( Harrison's 
Ca-e (1871), 6 Oh App. 280; Lee and Moor's Case (1868), L. It. 5 Eq. 368). 

(h) Ogden v. Asp mall (1826), 7 Dow. & By. (k. b.) 637 ; Vuttison v. Ihlford 
Union Cnardians (1836), 1 II. A- N, 323, Ex. Oh. l/irynne v. Burnell (1837), 
7 01. & Km. 572, II. L. ; Loveland v. Knight (1828), 3 O & 1’. 106; Melville v. 
Doidge (1818), 6 0. D. 430; Saundirs Taylor (1829), 9 B. & 0. 33; Varbir v. 
Ma frill (1892), 41 W. B. 341,C. A.; If bus v. thbb (1856), 6 E & B. 902; 
»S lulled v. Eletrher (1867), D. It. 2 0. P. 469, Ex. Ch. ; Oswald v. Berwuk-vpon- 
Twecd Corporation (1856), o H. L. Oae. 856. 

(r) King v. Greenhid (1843), 6 Man. & G. 59. 

(d) Parr's Banking Co.v. Yates, [1898] 2 Q. B 400, 0. A., whore tho guaiantco 

expressly piovidod that interest iu arrear should become principal, and conse¬ 
quently interest accruing due within six years of action brought was recoverable, 
although the right to recover the advances was gone. Compare Be FitzGeorge, 
Ex parte Robson, [1905] 1 X. B. 462, where a surety who guaranteed the pay¬ 
ment of interest on a debenture bond, issued by a company, until repayment of 
the principal sum, was held liable to make payment of such interest, after the 
dissolution of the company. , 

(e) Faber v. Lathom (Earl) (1897), 77 L. T. 168. 

(/) Be Moss, Ex parte Haflet, [1905] 2 K. B. 307. 

(g) Samuil v. Ilowarth (1817), 3 Her. 272, per Lord Eldon, L.O., at p. 278; 
liatcliffe v. Graves (1683), 1 Vern. 196. 

(h) See Theobald on the Law of Principal and Surety, pp. 3, 66; Bell, 
Principles of the Law of Scotland, 10th ed., p. 110; and see Ferry v. Burchard 
(1852) 21 Connecticut Reports, 091, per Stokbs, J., atp. 602. By the old Roman 
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Where, under the guarantee, the liability of the surety ehtt&ls Sa0T - 2 - 
in extent and amount that of the principal debtor, he makes him- Extent of 
self responsible for any loss sustained by the creditor through the Li abili ty 
principal debtor’s default (i). 

918. When the surety’s liability is limited to a fixed sum, he is When 
not liable for interest on a larger sum ( j ), but he may continue liable lI . abmt Y 
for interest after he has ceased to be liable for principal (k). As 
regards the surety’s liability for costs, the creditor cannot recover 
from the surety the cost of fruitless litigation against the principal 


law, a suretyship which exceeded tho piincipal obligation, quantitate, die, toco, 
cowl it lone, modo, was wholly void, and not merely pro tanto (woo I'othier’a Law 
of Obligations, Evans’edition, Yol. I., p. 230; Dig. 40, 1, 10). By existing 
Civil Codes this suhtlo strictness of Wig Born an law lias boon unanimously 
rejected (Burge, Law of Suretyship, p. 5), and a guaranteo, wbioli exceeds the 
principal obligation, merely has its liinils reduced to those of tho latlor (see 
(Suretyship, from tho standpoint of Comparative Jurisprudence, by II, A. de 
Colyar, KC., Jomnal of the Society of Comparative Legislation, Yol., VL, 
pp. 4S, 40), for there cannot lie more m the accessory than there is in the 
principal contiact (Hunter’s Roman Law, 4th ed., p. 571). The Endian 
Contract Act, 1872 (Act IX. of 1872), by s. 128, provides that the liability of 
tho surety is co-cxtensive with that of tho principal debtor unless it is otherwise 
provided by tbc conti act. 

(i) Oastlcr y. Hound (1803), 11 W. It. 518. "Where a guarantee was given to 
secure all rent reserved under an agreement which stipulated that the lent 
payable was to be £325 for the finJ year, and, in the evonlof the tenancy being 
prolonged by the tenant, £350 Cor the second year, it was held thut, reading the 
agreement together with tho guarantee, tho latter oanied tho second year’s 
lent, and was not limited to the iiiwt year’s lent {Bln tip v. Ryan (1901), 
Timm, 12th January). As to the extent of the surety’s liability, in respect of 
covenants in a lease, on the lessee’s baukmptoy, seo Tuck v. Fyson (1829), 0 
Bing. 321. The liability of sureties m a replevin bond is limited to the amount 
of rent in arrear at the time of the distress and the costs, and they aro not 
liable for subsequent rout (Ilurti v. Henley (1827), 1 Y. & J. 285). A surety 
for tho due payment over by a treasurer of a poor law union to the guardians, 
upon his (the treasurer’s) removal from office, of the balances, moneys etc., 
which shall then be in his possession by viituo of tho office, is liable for all money 
which has actually, or in effect, passed to such treasurer in. his official capacity 
( Pattison v. Bedford Union Quurdiam (1850), 1 If. & N. 523, Ex, Oh., where 
in the acconnts of tho treasurer, for whom tho surety was liable, debits and 
credits were treated and allowed by the auditors as if they were actual payments 
in cash and therefore covered by tho guaranteo; compare Cos ford Union 
Guardians v. Qrimwade (1892), 8 T. L. B. 775. When an assurance company 
gives a bond to the Board of Trade covering any loss or damage occasioned to 
a bankrupt’s estate by any default of tho ti ustee, it is liable to make good the 
trustee’s default in payment of the penal interest exacted from him under the 
Bankruptcy Act, 1883 (4G & 47 Viet. c. 32), s. 74 ( 6 ), for improper retention of 
moneys of tho estate ( Board of Trade v. Employers' Liability Assurance Corpora¬ 
tion, Ltd., [1910] 2 K. B. 610, 0. A.). 

(j) Meek v. Wallis (1872), 27 L. T. 650. As regards the surety's liability for 
interest, see further Re Dixon, Keynes v. Dixon, [1900] 2 Oh. 561, 0. A. ; 
Ackerman v. Ehrensperger (184G), 16 M. & W. 99; Re Browne and Wingrove, Ex 
parte Ador, [1891] 2 Q. B. 674, 0. A. ; Re Moss, Ex parte Hallet, [1905] 2 K. B. 
307; and p. 482, ante. There is no rule of law that upon a contract for the 
payment of money on a day certain, with interest at a fixed rate down to that 
day, a further contract for the contmuance of the same rate of interest is to be 
implied {Cook v. Fowler (1874), L. R. 7 H. L. 27, per Lord Selborne, at p. 37). 

(k) Barr's Banking Co. v. Yates, [1898] 2 Q. B. 460, C. A.; Faber v. Latham 
{Earl) (1897), 77 L. T. 168 ; Re FxUGeorge, Ex parte Robson, [1905] 1 K. B. 462. 
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debtor, unless he has given notice to the surety of his intention to 
sue the debtor (i). 

A surety’s liability for the faithful discharge by another of 
inability duties attaching to a particular office does not extend to losses 
under fidelity incurred in respect of the performance by the latter of duties 
guarantees. ' ordinarily performed by another official (w), or subsequently 
imposed by statute (n). So a policy for the guarantee of the 
fidelity of an assistant overseer of a parish will not cover defalca¬ 
tions committed by him as clerk of the parish council ( o). 

Under a receiver’s recognisance the surety is liable for all sums 
of money which the receiver himself is properly liable to pay into 
court or account for ( p ), for interest on any balance found due from 
him, as well as for such balance ( q ), and for the costs of an attach¬ 
ment against the receiver for not passing his accounts and all 


costs incurred in discharging him and appointing a new receiver (r). 

In the case of a committee or receiver of the estate of a lunatic, 
the surety is not liable for any default made in respect of the receipt of 
rents and profits after the lunatic’s death, tho committee or receiver 
himsolf not being responsible in that capacity (s), but the surety is 
liable, on the committee making default as such, not only for tho 
balance reported to be due from him, but also for the costs of pro¬ 
ceedings taken for enforcing the payment of such balance, although 
he may have had no notice of the committee’s default until after 
Bueh proceedings had been taken (£), for he is liable for everything 
for which the committee is liable (it). 


(0 Halter v. Gurratt (1825), 3 Ping. 56, per Pest, C.J., fit p. 60. As fo the 
surety’s liability for costs, see further Hutch, Mansfull <fc ('o v. Weimjott (1000), 
22 T. L. P 366; Gillett v Jhppon (1829), Mood. & M. 400; ,8 park v. Jfestop 
(1859), 1 E. & E. 503; Kelly v. Murphy (1887), Sau. & Be. 479 ; Ifornhy \. 
Cardwell (1881), 8 Q P. J) 329, (1. A.; Grn'ille v. Gunn (1851), 4 1. G. L. B. 
201 ; Colvin v. Hitrlh (1811), 8 M & W. 080. 

(m) Wembley Ui lan District Council v. Poor haw and Loral Government Officer s' 
Mutual Guarantee Association, Ltd. (1901), 17 T. L. B 516. 

(«) Bartlett v. A.-G. (1709), Park. 277 ; and sco Nares v. Tloicles (1811), 11 
East, 510; Webb v. James (1840), 7 M. & W. 279; Kepp v. Wujgctt (1850), 10 
G. 13. 35; Durham Corporation v. Fowler (1889), 22 Q. P. IX 394, 413; compare 
A a pier v. Brute (1842), 8 Cl. & Fin. 470, XI. L., where the surety was held not 
liable for an agent’s failure to account for moneys received by him during tho 
term of his agency, hut not in pursuance of the particular agency recited in the 
fidelity bond, though tho bond was conditioned for duo accounting during tho 
whole time the agent bhould continue to act as agent as aforesaid. 

(o) Cosford Union v. Poor Law and Local Government Officers' 1 Mutual Guarantee 
Association (1910), 103 L. T. 463. 

(//) He Graham, Graham v. Noakes, [1895] 1 Oh. 66; and see Be Nugent's 
Instate, [1897] 1 I. B, 464. Persons who supply goods on credit to a receiver 
and manager of a company on whose assets debentures are charged can only 
claim to be paid out of the net amount of the receiver’s indemnity against trade 
liabilities incuried by him, and Bhould such indemnity be reduced in amount 
owing to a deficiency m his accounts they cannot hold the receiver’s sureties 
liable for such deficiency, as the suretyship bond is given to secure the estate 
and not the receiver’s creditors {Re British Power Traction and Lighting Co,, 
Ltd., Halifax Joint Stock Banking Co., Ltd, v. British Power 1'raction and 
Lighting Co., Ltd, [1910] 2 Oh. 470). 

(</) Dawson V. Haynes (1826), 2 Buss 466. 

[r) Maunsell v. Egan (1846), 9 I. Eq. B. 283. 

Be Walker, [1907] 2 Oh. 120, 0. A. 

(0 H hockey (1845), 1 Ph, 509. 

W ibid,., per Lord Lyndhurst, L.O., at p. fill. 
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The liability of a surety under an administration bond ceaSes Sect. 2 . 
on the completion of the administration, and he cannot be made Extent of 
responsible for losses which subsequently occur (a). litlllitjr. 

The liability of a principal and his surety on a bond with a 
penalty cannot exceed such penalty (6). g^bond. v ' 


919. The extent of a person’s liability under an indemnity under^ • 
depends on the nature and terms of the contract, and each case contract at 
must be governed, more or less, by its own facts and circum- indemnity, 
stances (c). However, the holder of an indemnity, when acting within 
the scope of his authority, is generally entitled to recover all 
damages which he may be compelled to pay in any legal proceedings 
in respect of any matter comprised by the indemnity (d), which, 
however, will not be extended beyond its legal operation (e), together 
with all costs incurred in bringing or defending such legal pro¬ 
ceedings, if he has acted prudently and has not disobeyed tho 
orders of the indomnifier (/). lie is also entitled to recover all 
sums which lie has paid to settlo such litigation, provided tho 
settlement was either authorised by tbe indemnifier or else was a 
prudent one in itself and not actually forbidden by the latter (//). 

In an action on a general guarantee the only effect of the party 
indemnified not giving to the indemnifier notice of an action having 
been brought against the former before compromising it is to let in 
proof that the compromise was improperly made, which fact it is 
for the indemnifier to establish (It). 


(a) Blake v. Bayne , [1908] A. 0. 371, I\ C.; and see Cooper y. Caper (187-1), 
L. R. 7 H. L. 53. 

(b) Butchery. Churchill (1808), 14 Yea. 567. 

(c) See Hooper y. Bromet (1904), 90 L. T. 234, C. A; Croydon Rural histrict 
Council v. Sutton District Wutcr Co. (1907', 71 J. P. 513; 117? bster v. d’etre 
(1879), 4 Ex. D. 127 ; Oooih y. Cluttcrbuck *, [1899] 2 Q. B. 148, 0. A.; Lewis y. 
Smith (I860), 9 0. B. 610; Tanner v. Woolmer (1853), 8 Exch. 482. 

(d) Ibid.; and see Howard y. Lovegrove (1870), L. It. 6 Exch. 43; Gray v. 
Lewis, Barker v. I^ewis (1873), 8 Ch. App. 1035 ; The Mtllwall, [1905] P. 155, 
0. A.; Agius v. Great Western Col hoy Co., [1899] 1 Q. B. 413, 0. A. 

(e) Sunnier y. Powell (1816), 2 Mer. 30; affirmed (1823), Turn. & R. 423; 
Barnett v. Eccles Corporation, [1900] 2 Q. B. 104 , 423, 0. A. An indemnity 
against future proceedings etc. ■will extend to lawful claims only ( Lewis y. 
Smith, supra). 

(/) See Uillett y. Rtppon (1829), Mood. & M. 406 ; Ibbelt v. De la Salle 
(1860), 6 H. & N. 233 ; Howard y. Lovegrove (1870), L. R. 6 Exch. 43; and see 
Knight v. Hughes (1828), 3 0. & P. 467; Blyth v. Smith (1843), 5 Man. & G. 405 ; 
Tindall y. Bill (1843), 11 M. & W. 228; Lockhart y. Reilly, Reilly v. Lockhart 
(1856), 25 L. J. (cu.) 697. 

(<;) If a person has agreed to indemnify another against a particular claim 
or demand, and an action is afterwards brought in respect thereof, the holder 
of the indemnity may then give notice to the indemnifier to come in and 
defend the action, and, should the latter refuse to do so, may compromise at 
once on the best terms he can and afterwards sue on the indemnity ( Gray v. 
Lewis, Parker y. Lewis, supra, per Hellish, L.J., at p. 1059). Where, however, 
a holder of an indemnity compromises an action, brought against him, without 
consulting the indemnifier, the latter may impugn such compromise if 
improvidently made (see Smith y. Compton (1832), 3 B. & Ad. 407 ; Lewis v. 
Smith, supra). 

(A) See Smith v. Compton, supra, and the observations on this case m 
Great Western Railway y. Fisher, [1905] 1 Oh, 316, per Buckley, J., at 
p. 324. 
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920. Generally, if not invariably, the costs of the litigation in 
which the liability indemnified against has been established are 
given to the holder of the indemnity, especially where the 
indemnifier has been brought in as a third party, and might have 
saved the costs by admitting liability ( i ). In the absence of special 
circumstances, a person indemnifying another against the costs of 
an action muBt pay them as between party and party, and is not 
obliged to pay them as between solicitor and client (/c). 

If, at the date of the entering into the indemnity, litigation 
is pending, the indemnity will not be construed as implying a 
promise to pay the costs of that litigation, in the absence of any 
encouragement given to the person indemnified to continue such 
litigation (7). Moreover, a person who has agreed to indemnify 
another from a liability is not, ptimd facie, liablo to pay to tbo 
person indemnified the costs incurred by the latter in an unsuccess¬ 
ful appeal from the judgment of a court of first instance establishing 
his liability (m). 

Where one person, at the request of another, commences an 
action for the latter’s benefit, bo may maintain an action against 
the latter for costs due to the solicitor conducting the action before 
paying such costs («). 

921. In estimating the loss occasioned by the principal debtor’s 
default tho creditor must give credit for sums received by him from 
the principal debtor (n), or paid by the surety to keep up a security 
for tho guaranteed debt (p), and lie is not entitled to the benefit of any 
counter security received by the surety from the principal debtor (q). 

( i ) The Mill wall, [1905] P. 155, 0. A., per Oozens-IIardy, L.J., at p. 17G; 
and see Murrell v. Fysh (1SSIJ), Cub. & El. 80; (touch v. Clutfcrbuck, [1899] 2 
Q. B. 148, 0. A.; Prince of Wales l>ry l)mk Co. (Swansea), Ltd. x. Foicnes Forge 
and Engineering Co., Ltd. (1901), 90 L T. 527, (J. A ; Broom x. Hall (1859), 7 
0. B. (n. s.) 503. TIiub, if two tnft-tees me hold liable for breach of trust, 
and, as between them, one is primarily liablo, he is bound to indemnify his co¬ 
trustee against the amount which the latter has to pay to the trust estate, 
including tho costs incurred ( The Mill wall, supra, citing Locklunt x. Jleilly, 
Reilly x. Lockhart (1856), 25 L. J. (oil.) 697; lie Linslcy, Cattleg x. West, [1901] 
2 Ch. 785; and see title Trusts and Trustees). As to liability of a sub-lessee 
to his lessor for costs recovered from the latter hv tho superior landlord where 
no covenant or agreement for indemnity is obtained from the sub-leasee, see 
Clare x. Dobson, [1911] 1 Iv. B. 35. 

(ft) Harwell x. British 'Thomson Houston Co., [1904] 2 K. B. 342 ; Howard x. 
Lovegrove (1870), L. E. 6 Exeh. 43 ; lie Wells and Croft , Ex parte Official Receiver 
^1895), 72 L. T. 359; Barnett x. Ecdes Corporation, [1900] 2 Q. B. 423, 0. A.; but 
see Great Western Railway x. Fisher, [1905] 1 Ch. 316, where distinction is drawn 
between cases where a person is en til led by contract to an indemnity and cases 
in which a person is simply recovering damages, in which latter cases he would 
not in general get his solicitor and client costs, although he would in the former. 

(to) Maxwell v. British Thomson Houston Co., supra ; see also Furness, 
Withy <fc Co. x. Hall (J. E ) & Co. (1909), 25 T. L. E. 233. 

(n) Bullock v. Lloyd (1825), 2 C. & P. 119. 

(o) Bumand x. Rodocanachi (1882). 7 App, Oas. 333, per Lord Blackburn, at 

pp. 339, 341; Bardwell x. Lydall (1881), 7 Bing. 489; Gee v. Pack (1863). 33 
L J. (a. B ) 49 ; Castellam v. Preston (1883), 11 Q. B. D. 380, 0. A.; Randal v. 
Cochran (1748), 1 Ves. Sen. 98; and seo Re Bedell, Ex parte Gilbei/ (1878), 8 
Ch. D. 248, 0. A. ' 

(i>) Aglwin X. Witty (1861), 30 L. J. (oil) 860. 

(a) lie Walker, Sheffield Banking Co. v. Clayton , [1892] 1 Ch, 621. 
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Sub-Sject. 2 .—In roint of Time. 

(i.) When the Liability arises. 

922. Once the principal debtor has inado default, but net till 
then, the liability of the surety arises (r), and thereafter the surety 
cannot, as against tho creditor seeking to recover payment, set up 
an adverse claim of any kind ( s). 

To render the surety liable, the default rolied upon must not be 
due to the creditor’s misconduct ( l ) or connivance (a), nor result 
from ns major , such as robbery with irresistible violence (/>). 

It is not always easy to determine whether, in a particular case, 
a default has been committed, and a reference to previous decisions 
on the subject is often of somo assistance (c). 

923. Notice of the principal debtor’s default need not be given 

to the surety (d), and ho is liable without being requested to 
-, § - 

(r) Bel ford, Union Ouardians v. /'attwon (1S56), 11 Exoli. 023; affirmed, 
sub nom. I'attison y. Bel lord Union Ouardians (1S5G\ 1 ]I. & N. 523, Ex. Oh. ; 
Wright v. Simpson (1802), 0 Yes. 711, 733 ; l!n l>cr v. MatkrtU (1892), 68 L. T. 
20, 31, C. A. As to tlio moaning .,f tho won! “default” m the Statute of 
Frauds (29 Oar. 2, c. 3). p. 1, poo note (<0, p 455, ante 

(s) Be /linns, Lee v. Binn (_189GJ 2 Oh 531, j rr North, J., at p 588. 

( t ) Hall i well v. Counsel l (1878), 88 L. T. iTG; Blest v. Brown (1802), 4 De 
G. F. & J 3G7. 

(a) See Bateson v. La tees (1851), Kay, 280; Mcninqqart v. Watson (1835), 
3 01. & Ein. 525, II. Ij. ; Shepherd v. Bccihcr (1725), 2 P. Wins. 2S8; 
Sanderson v. Aston (1878), L. It. 8 Exeh. 73 ; Blest v. Brown, supra; Ladder v. 
Stmoey, [1904] A. 0. 112, L*. 0. 

(J) Walker v. British Beat autre Association (1852), 18 Q,. B. 277; bog also 
King v. Cole (1818), 2 Excli. 028, The surety of a clerk is liable for money 
accidentally lost by the lattor when out riding m his employer’s service 
(Melville v. Dotdge (1848), 0 0. B. 150; see also Saunders v. Taylor (1829), 9 
B. & 0. 85; Hornsby v. Black (1850), 1 1. (’. L. R. 120). 

(c) Thus, a special resolution of a company postponing payment of deben¬ 
tures to a certain stated time undoubtedly, constitutes a “ default ” in payment 
thereof within the meaning of a policy guaranteeing due payment of the 
principal and intorest secured by such dohentuies (Umlay v. Mcjuan Invest¬ 
ment Corporation (1896), 13 T. L. R. 03). So tho conversion to his own use by 
an administrator of a large portion of an intestalo’s assets is a hi each of a 
condition in an administration bond well and truly to adnymster the goods of 
the intestate according to law ( Cantnhury (Archbishop) v. Holier Iran (1883), 1 
Or. & M. 690; and sec Hobbs v. Brain (1892), 8 T. Tj. R. 630, 0. A.; Blake v. Bayne, 
[1908] A. O. 371, P. 0.). In the raso of a bond givon by a collector and his 
sureties to tho Oomnussioneis of Land and Assessed Taxes undor slat. (1803) 
43 Geo. 3, c. 99 (repealed by Taxes Management Act, 1880(43 & 44Yict. c. 19), 
3. 4), the condition was considered broken if the taxes collected in any one 
year were not duly paid by tho collector to the account of the year, hut were 
in whole or in part appropriated by tho collector, and received by the com¬ 
missioners, in satisfaction of the arrears of a former year ( Owynne y. Burnell 
(1840), 7 01. & Fin. 672, II. L., reversing 9. 0. sub nom. Collins v. Qwynne 
(1833), 9 Bing. 644; sub nom. Owynne y. Burnell (1835), 2 Bing. (n. 0.) 7, 
Ex. Oh.). A mere error in book-keeping by a clerk is not, however, a default 
rendering a surety liable ( Jephson y. Hawkins (1841), 2 Man. & G. 366), unless, 
of oourse, the guarantee stipulates that it sHall be so considered. As to default 
by a purchaser who has paid a deposit to the vendor to guarantee the fulfilment 
of the contract between them, see Sprague v. Booth , [1909] A. 0. 676, P. C. 

(d) Cutler v. Southern (1667), 1 Wms. Saund. 115 ; Ker y. Mitchell (1786), 2 
Chit. 487 ; Batson v. Spearman (1838), 9 Ad. & El. 298 j Carr V. Browne (1826), 
12 Moore (o. P.), 62 ; Hitchcock y. Humfrey (1843), 5 Man. & G. 559 ; Warring¬ 
ton y. Furbor (1807), 8 East, 242; Walton v. MascaU (1844), 13 M. & W. 452; 
Carter y. White (1883), 25 Ch. I). 666, 0. A. ; Holbrour y, Wilkins (1822), 1 
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pay (e), in the absence of a stipulation to the contrary, express (/) or 
implied (q), or of circumstances rendering a demand upon him a 
legal obligation (/*). Nor is it necessary for the creditor, before pro¬ 
ceeding against the surety, to request the principal debtor to pay (i), 
or to sue him, though solvent (k), unloss this be expressly stipulated 
‘for (/). Nor is it necessary for the creditor to prosecute the prin¬ 
cipal debtor for any felony he may have committed (in), unless 


13. & 0. 10; Van Wart v. Woolley (1824), 3 13. & C. 439 ; Britannia Steamship 
Insurance, Association v. Buff (1909), 40 He. L. E. 894. 

(e) Hitchcock v. Humfrey (1813), 5 Man. & G. 539; Rede v. Farr (1817), 6 
M. & S. 121 ; 1 Alley v. Hewitt (1822), 11 Price, 494. 

(/) As where, for instance, the surety has covenanted to pay “ on demand 
(Re Brown’s (</.) Estate . Brown v. Brawn, [1893] 2 Oh. 300; soo also Batson v. 
Spearman (1838), 9 Ad. & El. 298; Hartlavd v Jukes (1863), 1 H. & 0. 667 ; 
Stcldemore v. Thwtleton (1817), 6 M. & S. 9). Where there is a present debt and 
a promise to pay on demand, the demand in not held to be a condition precedent 
to bringing an action (seo p. 489, post), but on aproraise to pay a colbloial sum 
on request the request must bo inadebefoie action bi ought (seo lie Brown's (-/.) 
Estate, Brown v. Brvum, supra; Knox v. dye (1807), 16 L. T. 76, per Lord 
Chelmsford, L 0., at p. 81; Bayne v. Ives (1823), 3 Dow. & By. (k. Ii ) 664 ; 
Martin v. Wright (1845), 6 Q,. 13. 917 ; Rickaby v. Linda (1905), 2*i T. L. li. 130 ; 
J'hillijis v. l'oidyce (1779), 2 Glut. 676). 

(q) 8ee Morten v. Marshall (1803), 9 Jur. (N. s.) 651. 

(h) See Bayne v. Ives, supra, A surety for payment by the acceptor of a bill or 
note is liable, though theie has been no presentment (see Wmnnyton v. Fuihor 
(1807), 8 East, 242 ; Walton v. Mascall (1844), 13 M. & W. 452). Unreasonable 
noglect, however, on the part of the holder of a bill or note to present the same 
or to give notice of dishonour may, it scorns, discharge fiom all liability a 
sin ety damnified by such neglect (see Philips v. Atiling (1809), 2 Taunt. 206 ; 
Van Wart v. Woolley (1821), 3 li. & 0. 459, per Ani.ofT, (J.J., at p. 447 , 
Bcacoch v. Purse/l (1863), 14 G. 13. (n. s.) 728). 

(») Belfast Banking Co. v. Stanley (1867), 15 W. E. 989; Rede v. Farr (1817), 
6 M. & H. 121 ; Walton v. Maseatl (1844), 13 M. & W. 452 ; Li Hey v. Hewitt, 
supra ; Warrington v. Furbor, supra, IJolbrvw v. Willems (1822), 1 B. & G. 10 ; 
Re Brown’s {J.) Estate, Brown v. Brou\n, supra ; Sheldon and Ackhojj v. Milligan 
(1907), 14 Scots Law Times, 703. 

(k) Be l.whey (1845), 1 Ph. 509 ; Wught v. Simpson (1802), 6 Yes. 714, 733; 
Jackson v. Rigby (1854), 2 W. It. 510 ; but see Ewait v. I,alia (1865), 4 
Macq. 983, JI. L.,pcr Lord Weptbuiiy, L.G., at p. 986, Law v. East India Co. 
(1799), 4 Vos. 824. Jf a surely does not intend to bo liable until after failure 
to recover from the principal debtor, the guarantee should so state; otherwise, 
in the absence of fiaud, the surety will bo liable (Palmer v. Sheridan-Beckers 
(1910), Times, ‘20th January). The provision m Magna Charts, 1297 (25 Edw. 1, 
c. 8), that neither shall t,ho pledges of the debtor be distrained as long aB tho 
principal is sufficient for payment of tho debt applies only to pledgors and 
mmeupators who, by express words, are not responsible unless their principals 
become insolvent and so are conditional debtors only (see A.-G. v. Resby (1664), 
Hard. 377; A.-G. v. Atkinson (1827), 1 Y. & J. 207, 212; R. v. Fay 1879), 
4L.E. Tr. 600, 618, C. A.). 

(0 Holl v. Hadley (1835), 2 Ad. & El. 758; Bank of Ireland v. Beresford (1818), 
6 Dow, 233, H. L., per Lord Eldon, L.C., at p. 238. Where a deed provided 
that a surety for an acceptor should not he sued on the bills until the acceptor’s 
effects should have been sold and the proceeds applied in discharge of the bills, 
and afterwards such effects were sdzed and sold under a commission of bank¬ 
ruptcy, the trustee, to whom they had been conveyed by the deod in question, 
having, with the knowledge aud assent of the surety, omitted to take possession 
of them in time, it was held that the surety could nevertheless be sued on and 
was liable in reject of the bills {Lancaster v. Harrison (1830), 6 Bing, 726). 
The same principle applies even where a statute requires the creditor ultimately 
to sue the defaulting principal debtor (Wilks v. Heeley (1832), 1 Or, & M- 249), 

(*») Lee v, Rajfes (1856), 18 0. B. 599, 
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this be rendered essential by the terms of the guarantee (n), not to 
resort to securities for the guaranteed debt received by the creditor 
from the principal debtor (o), though, in certain special circum¬ 
stances, it may be necessary for the creditor, before having recourse 
to the surety, to seek indemnity from a third person (p). 

924. Any conditions precedent to the surety’s liability must be Condition! 
fulfilled before recourse can be had to him ( q ). Where, as frequently precedent 
happens, it is a condition precedent that a guarantee shall be 
executed by certain named persons as co-sureties, it is the duty of fu 
the creditor to see that it is executed by the proper parties, and the 
known insolvency of one of such parties does not dispense with the 
duty of obtaining his execution thereof (;•), for all the proposed 
sureties must execute it or none are liable (s). 

Similarly, where a surety stipulates that the principal debtor 

(n) London Guarantee Co v. Fearnley (1880), 5 App. Cos. 911. 

(o) Ranehiugh {Kail) v. Hayes (1683), 1 Vurn. 189, Wilks v. IMcy (1832), 1 
Cr.&M. 219, lie Jfowe, Ex parte Brett (1871), 6 Oh. App. 838, 841. Even whore 
the guarantee expressly stipulated that, before tho suiety could bo called upon 
to pay, tho creditor must have availed himself to tho utmost of auv bond fide 
securities which ho held of the principal debtor, aud it was proved that the 
creditor had negloeted to adopt means to enforce payment of a bill by a party 
who was Bhown to bo totally insolvout, it was hold that tho surety was nut 
relieved from liability ( Mushiit v. Royers (1839), 8 Scott, 51 5 and sec also 
Collins v. (Jwynne (1833), 9 Pang. 544, leversod in II. L.; see note(/), p. 458, 
ante). 

( p ) Cottin v. Blane (1795), 2 Anst. 511, Stoiy, s. 639. 

((/) See, generally, Ilennniny v. Trevery (1835), 2 Cr. M. & It. 385 ; Moor v. 

Rvbeita (1858), 3 C. B. (n. s ) 830 ; Udl v. Nuttall (1864), 17 C. B. (n s) 262 ; 

Elwurthy v. Maunder (1828), 2 Moo. & P. 482 , Mortyaye Insurance tJorporation 
v. Pound (1894), 64 L. J (u. u ) 394 , 0. A.; Pcarse v. Afomee(1834), 2 Ad. & El. 

81; Burton v. Gray (1873), S (Jh. App. 932; Lairrence v. Walmsley (1862), 12 
0. B. (n. s.) 799; Phillips •' Eordi/re (1-779), 2 Chit. 676; Rickahy v. Lewis 
(1905), 22 T. L. E 130; Wtlwn v. 'tttm* (1819), 7 0. B. 673; Gutter v. Powell 
(1795), 6 Term Hop. 320; 2 Smith, L.C., 11th eu, p. 1. Where, in a written 
contiact, it appears that both paities have agreed that something shall bo 
done which cannot effectually l>e done unless bofh concur iu doing it, tho con¬ 
struction of tho contract is that each agrees to do all that is necessary to be dono 
on his part for tho carrying out of that thing, though there may bo no express 
words to that effect ( Machnj v. link (1881), 6 App. Cas. 251, per Lord Black¬ 
burn, at p. 263; aud seo »S pruynr v. Booth, [1909] A. 0. 576, P. 0.); seo, 
generally, title Contract, Vol. VII. pp 432 et sey. 

Cr) Fitzgerald v. M‘Cowan, [1898] 2 I. It. 1. 

( 3 ) Soe National Provincial Bank of England v. Brachrnbury (1906), 23T. L. E. 

797 ; Emmet v. Dewhurst (1851), 3 Mae. & (J. 587 ; Evans v. Bremrtdye (1855), 

2 K. & J. 174 ; Ifesf Riding Union Banking Co., Ltd. v. Elmore 11905), Times, 

24th February; Fitzgerald v. M‘ Cowan, supra; Re Cowardine (1905), Times, 

21st December ; Hansard v. Lethbridge (1892), 8 T. L. E. 346, C. A. Whero 
A. executed a bond, as the joint and several bond of himself and B., and 
Bigned it “A. and B.,” having no authority to do so, the bond was held to be a 
good several bond of A. ( Elliot v. Davis (1800), 2 Bos. & P. 338). Where a 
person signs a promissory note on a representation that others are to join, and 
one afterwards refuses to sign, the payees cannot recover in an action on the note 
against the person who signed it, unless the jury are satisfied that such person, 
knowing the facts, and being aware of bis rights, had consented to waive tho 
objection (Leafy. Oibbs (1830), 4 C. & P. 466 ; and see Ellesmere Brewery Co. ▼. 

Cooper , [1896] 1 Q. B. 15, where a surety was held not to be liable on a bond, 
inasmuch as ho only undertook the liability under a contract m which other 
sureties were joined, and that contract being void in respoct of the other 
sureties VfO» necessarily also void as against him). 
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shall execute a particular instrument, this is a condition precedent 
requiring fulfilment (f). In such case, however, the surety will not 
be discharged from liability if the principal debtor, though he has 
not executed the suretyship bond, lias executed an instrument on 
which the surety may sue him and become his specialty creditor (a). 

Where there is no real condition precedent requiring a guarantee 
or other instrument to be signed by particular persons, the surety 
will not bo relieved from liability by the omission to sign of persons 
he merely thought or assumed would sign ( h). On the other hand, 
a person becoming a surety upon the faith of there being some real 
and substantial security pledged, as well as his own credit, to the 
creditor is entitled to the benefit of that real and substantial 
security in the event of bis being called upon ns surety to pay the 
debt for which he has become bound (c). 

Where the surety stipulates for forbearance for a stated time 
to sue or exact payment, from tfie principal debtor, this stipula¬ 
tion must be exactly fulfilled, or the surety will not be liable (<?). 

Similaily, a stipulation that goods shall be supplied, or advances 
made to the principal dobtor, must bo fulfilled, as being a condition 
precedent to the surety’s liability (c). 

"Where a surety promises to indemnify another from costs if he 
will stay proceedings against a third person and sue someone 
designated, the mere stay of proceedings will entitle the promisee 
to enforce the indemnity (/). 

(i) Cooper v. Evans (1867), L. It. -1 Iflq. 45. 

(а) Ihd. In tlio case of a policy of insurance, the condition requiring its 
execution by specified persons should, to bo binding, appear on the face thereof 
{Auglo-Califorman Hank, Ltd. v. London and Provincial Marine and General 
Insurance Co., Ltd. (1904), 20 T. L. It. G(i5). 

(б) See Coyte v. Elplmk (1874), 22 AV. It 541, 544 ; Lawrence v. Harris (1902), 
Times, 10th Murch; Hard v. Natttrial Bank of New Zealand (1883), 8 App. 
Cas. 755, P. 0.; Traill v. Gillons (18G1), 2 F. & F. 358; Home v. llamsdale 
(1842), 9M. & AV. 322 ; Dallas v. Walls (1874), 29 L. T. 599. 

(c) Wulffr. Jay (1872), L. li. 7 Q. 13. 751, per Uannen, J., at p. 763. 

(d) See pp. 451, 452, ante, and the cases there cited; see also Holt v. Cozens 
(1856), 18 0.13. G73. .It has, however, been held m Scotland that where a guarantee 
stipulates that no payment of tho principal sum to which it relates shall be 
demanded before a certain date, breach of this stipulation does not discharge 
tho surety (see London and Midland Dank, Ltd. v. Forrest (1899), 2 F. (Ot. of 
Sess.) 175)). 

(t) Westhead v. Bproson (1861), 6 H. & N. 728; Boyd v. Moyle (1846), 2 C. B. 
644, 650 ; Broom y. Batchelor (1856), 1 U. & N. 255; Johnston v, Nicholls (1845), 
1 0. B. 251 ; Wood v. Benson (1831), 2 Or. & J. 94; Hartland v. Jukes (1863), 
1 H. & 0. 667, per Pollock, O.B., at p. 675. 

(/) Wilson v. Sevan (1849), 7 0. B. 673, On the other hand, where leave to 
defend an action is given to a defendant, on his joining in a bond with two 
sureties, conditioned for the payment of such sum as shall be recovered in such 
action, and afterwards, owing to the bankruptcy of one of such sureties and 
failure on tho part of the defendant to comply with an order requiring him to 
find another surety in his place, judgmont by default is signed against him, 
the solvent surety is discharged from liability, where, at least, the recital in the 
surety bond shows that the party contemplated that the action was to be defended 
and that the sureties were only to become liable if the defence failed {Liming v. 
Milton (1890),_ 7 T. L. li, 12). In this case, however, Charles, J., said that 
he did not decide that the parties must go through all the proceedings up to 
^ lia b but that as, through no fault of the surety but through the bankruptcy 
ot his co-surety, and an order of which he had no notice, his position as 
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A surety who agrees to pay the creditor within a stated period 
after the receipt by the principal debtor of a written notice 
demanding payment from him is nevertheless discharged from 
liability where the giving of such notice is no longer possible owing 
to the death of the principal debtor (g). 

A surety for payment of a promissory note, across which words ■ 
are written making it payable at a particular place, is liable 
though presentation is not made at such place, because such words, 
to be effectual, should be in the body of the note (h). Failure by 
an omployor to comply with statutory directions in his dealings with 
the employed will not necessarily discharge tlio latter’s surety, 
whore such directions are not clearly imperative but are mereiy 
permissive ( i). 

Notice should be given to tho surety, by or on behalf of the 
creditor, of tho waiver by the latter of any stipulation introduced 
for the creditor’s benefit, and on the non-fullilmont of which the 
guarantee was to bo given up (k). 

925. In the case of a guarantee for the good behaviour of 
another in an office or employment, the liability of the surety does 
not commence till the principal has boon legally appointed 
thereto (/), and should a fidelity bond recite the duo appointment 
of the latter to a particular office his surety may dispute tho 
accuracy of such recital (in). 

(n ) Jhtiahuii of the Liability. 

926. Tho duration of the surety’s liability depends upon the 
nature of the guarantee in). Some guarantees are intended to 
cover a single credit and transaction only, while others called 
“continuing guarantees” (<>) aie framed sous to apply to a series 


surety had boen altered without his cousfnt, the suiely was cleaily discharged 
from liability under tho bond. 

(y) Jtukuln/ v. Lewis (15)05), 22 T. L. E. 130; and too Houser v. (-or (1811), 4 
Beav. 379 ; Statu ham v. Oiean, Railway, and General Aiadrnt Jnsuiance Co. 
(1S87), 19 Q. B. I). 237. 

(h) Sttvtnson v. Brown (1902), 18 T. L E. 208. 

(?) Gwynne v. Burnell (1840), 7 Cl. & Fm. 572, 11 L. 

(*) Morten v. Afarshall (1863), 2 11. & O. 503. 

(/) Kenp v. Wnjyclt (1850), 10 0. B. 35 ; Holland v. Lea (1834), 9 Excli. 430; 
Nares v. Bowles (1811), 14 East, 010 ; T1Y6Z> v. James (1810), 7M,& W. 275*. 

(m) Kejip v. Wigyctt, supra. 

(n) As to the duration of a surety's liability under an administration bond, 
see Blake v. Bayne, [1908] A. C. 371, P. O. Thus, wheie a bond on the face of it 
appears to bo a simple money bond to secure a sum certain with interest, it 
must be construed, so far at least as regards the surety, as given to secure 
the dobt then existing, and not a floating balance (Walker v. Hardman 
(1837), 4 Cl. & Pin. 258, If. L.; Re Med ewe's Trust (1859), 26 Beav. 588). On 
the other hand, a guarantee given to secure “ whatever may be owing ” up to tho 

{ >ecuniary limit of the surety’s prescribed liability applies, primA facie, at 
east, not to a specific and ascertained sum, already due to the creditor from the 
principal debtor at the date of the guarantee, but to what may afterwards 
become due (Wood v. Priesttwr (1867), L. E. 2 Exeh. 66, 282, Ex. Ch.). The 
words “ whatever may be owing ” are, apparently, descriptive not so muoh of 
a present debt as of something to beoome due hereafter (ibid.). 

(, o) For the definition of a continuing guaiantee, see p. 440, ante, In the 
case of a guarantee to cover advances, the effect of the word 4 ‘ continuing ” is 
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of credits and transactions. In the former case the surety’s 
liability extends only to tho one credit or transaction agreed upon, 
while in the latter it endures until the credits and transactions 
contemplated by the parties, and covered by the guarantee, have 
been exhausted or until the guarantee itself has been revoked (p). 
It is often difficult to determine to which class a particular 
guarantee belongs. In cases of ambiguity the surrounding 
circumstances by means of which mercantile contracts such as 
guarantees are more peculiarly susceptible of explanation (q) may be 
looked at to see what was the subject-matter which the parties had 
in their contemplation when the guarantee was given, and for 
this purpose recourse may be had to parol evidence (r). _ Being 
thus satisfied as to what was the intention of the parties, tho 
language of the guarantee must then be oxamined, in order to seo 
whether it is capable of being construed so as to carry out such 
intention (a). As the language «of guarantees and the subject- 
matter thereof aud the surrounding circumstances differ in almost 
every ease, the question whether a guarantee is continuing or not 
cannot be determined by fixed rules of construction (0 nor by reference 
to decided cases. 

927. Mercantile or trade guarantees are usually given either to 
secure the supply of goods on credit or advances of money, and 
may be limited in amount (</), or absolutely unlimited (b), so far as 

not to give a fresh right of action fmm day to day against tho surety, but to 
extend tlio guarantee beyond the original advance to subsequent advances 
( Farr's Bonking Co v Yates. [1S98] 2 Q. it 460, C. A., per Bigby, L. J., at p. 406). 

( j>) As to revocation of guarantees, seo p. 570, post 

((/) Johnston v. Nicholls (1845), 1 0. It 251, per Maule, J., at p. 269 ; see 
p. 477, ante. 

(r) He'field y. Meadows (1869), L. B. 4 P. 1\ 595. per Willes, J , at p. i»99 ; 
and see Mood v. Pi lestncr (1867), Ij. E. 2 Excb 66 , 282, Ex Ch.; Nottingham Hide 
l‘o v. Bottnll (1873), L. E. 8 (J. P. f>94; Chalmers v. Victors (1868), 16 W. E. 
1046; Laurie v. Schohfield (1869), L E. 4 C. P. 622, Steele v. Hoe (1849), 14 
Q. B. 431 ; Crahame v. Q mliame (1887), 19 L. It. Ir. 249 ; lload v. Graie, (1861), 
7 If. & N 491, hdirards v. Jerons (1819), 8 0. B 436; Broom v. Batchelor 
(1856), 1 U. & N. 255; Hogarth v. Miller, Bioiher & Co., [1891] A. C 48, 53; 
ntles Co ntk act, Vol. VII., pp. 511 it seq ; Custom and Usages, Vol. X., 
pp. 261 rt seq ; EVIDENCE, Vol. XIII., pp. 444 ft seq. 

(a) lie fluid v. Meadows, supia, per Wieees, J., at p 599. If a party moans to 
be surety only for a single dealing, he should take care to say so ( Merle v. 
Wills (1810), 2 Camp. 413, per Loid Ellenbokotjgii, at p. 414). 

(t) Coles v. Back (1869), L. E. 5 C. P. 65, per Bovinr,, C.J., at p. 70. 

(a) See Laurie v. Bcholefield, supra ; Wood v. Bricstner, supra ; Hejlcld v. 
Meadows, supra; Beckett v. Addyman (1882), 9 Q. B. I). 783, C. A.; Coles v. 
Pack, supra; Harrtss v. Fawcett (1873), 8 Oh. App. 866; It. v. O'Callaghan 
(1839J, 1 I. Eq. It. 439; Grahams v. Grahame, sujira , Barker v. Wise (1817), 
6 M. & S. 239; lie Sherry, London and County Banking Co. v. Terry (1884), 
25 Oh. D. 692, C. A.; Bradbury v. Morgan (1862), 1 H. & O. 249 ; Ellis v. 
Emmanuel (1876), 1 Ex. 1). 157, 0. A.; Batson v. Spearman (1838), 9 Ad. & EL 
298; Browning v. Baldwin (1879)# 40 L. T 248; Mason v. Pritchard (1810), 
12 East, 227 J Boyd v. It obi ns (1859), 5 C. B. (n. s.) 597 ; Bastow y. Bennett 
11812), 3 Camp. 220; Allan y. Kenning (1833), 9 Bing. 618; Mayer y. Isaac 
(1840), 6 M. & W. 605 ; Martin y. Wright (1845), 6 Q. B. 917. 

(5) See Hitchcock v. Humfrey (1843), 5 Man. & G. 559; Nottingham Hide 
Co. v. Bottrill, supra; Burgess y. Eve (1872), L. E. 13 Eq. 460 ; Lloyd's v. 
llarper (1880), 16 Ch. P. 290, 0. A.; Calvert v. Gordon (1828), 3 Man. & Ey. 
\ K - 124} CauUhart y. ClemenUan (1879), 5 Q. B. 1). 42; Be Silvester 
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the surety’s liability thereunder is concerned. Where there is a 
prescribed pecuniary limit, the guarantee, if continuing, is not 
exhausted by the first advance or credit equal to the prescribed 
amount (c), but a guarantee, though continuing and limited to a 
certain given sum, may, and sometimes does, stipulate that the 
surety shall only be liable for a definito period of time and not* 
longer ( d ), in which case, as where it is given as security for the 
acceptor of hills, it is often a nice question of construction whether 
it covers transactions completed, but not matured, dining the time 
limit ( e ). 

928. Whatever he the nature of the guarantee, if it be intended 
to limit its scope and operation to a single transaction, great caie 
should bo taken in framing it (/), and in tho avoidance of words 
consistent with or more suitable to an intention on the part of 
the surety to extend his responsibility to several transactions rather 
than limit it to one transaction only (tj). 

Midland Rail. Co. v. hhlrrttir, [1895] 1 ('ll 573 ; and see Australian Joint 
Stork Rank v. Bail >/, [1899] A. (’. 89(1, P. V. 

(o) Williams v. Rawltnsin (1825), By. & M. 1188; Mason v. Pritchard (1810), 
12 Eilat, 227 ; Laurie v S< hvlcjbld (1869), L. It. 4 (J. 1*. 622, Mayer v Jsaar 
(1840), 6 M. & W. 603 ; Whelan v. Keegan (1858), 7 I. 0. L. It. 514 ; Hitchcock 
V. JIumfrey (1848), 5 Man & Gf. 559, and see A usU aliun Joint Stock Hanky. 
Batlcij, sujna. It was hold in Kirby v. Mar [borough {/Juki) (1818), 2 M. & (4. 
18, tliat a bond by A. and 13. to C. to ennblo A. to cmry on his irude, conditioned 
for payment of all such sums, not oxeoedmg £8,000, which should at any time 
theieaftor bo advanced by (J., in not a continuing secunty to the extent of 
£8,000 for advances made at any time, but oxtomls only to an advaneo once 
made to that extent. 

(d) Laurie v. Sehvlejhhl, supra. 

(e) iSee llollond v. Teed (1818), 7 Ilaxe, 50, where tho guarantee was held to 
apply to bills accepted before but not payable till after its termination. 
Apparently a guarantee for pu\meat of goods to bo supplied will cover goods 
contracted for tho day befoie it was given* and subsequently supplied, and see 
Simmons v. Keating (ISIS), 2 Mtaik. 426; title Bankers AN'ii Banking, Vol. I., 
p. 611; Chittv’s Commercial Law, Vol. III., p. 828. 

(/) Heo Mole v. Wells (1810), 2 Camp. 418. Eor forms of continuing and 
non-continuing guarantees, see Encj clopsedia of Eorms and Precedents, 
Vol. VI., pp. 191 et seq. Where a mortgage is given to tovor advances made 
to a customer by a bank, caie should be takon in flaming it so as to indicate 
clearly whether it is intended to bo of a continuing character or not and to 
cover present and future advances or not (see llophinson v. Bolt (1861), 9 H. L. 
Cas. 514; Bradford Banking (Jo. v. Briggs ( 1886), 12 App. Cas. 29; Bank of 
Afrua v. Salisbury Gold Mining Co., [1892] A. 0. 281, P, C.; Burgess v. Eve 
(1872), L. R. 13 Eq. 450, per Malins, V.-C., at p. 459). As to bank guarantees, 
see, generally, title Banksbs and Banking, Vol. I, pp. 639 et seq. 

(a) Eor examples of “ continuing ” guarantees, see Heffield v. Meadows 
(1869), L. II. 4 C. P. 595 ; Coles v. Pack (1869), L. R. 5 U. P. 65; Bastow 
v. Bennett (1812), 3 Camp. 220 ; Burgess v. Etc (1872), L. R. 13 Eq. 450 ; 
Tanner v. Moore (1816), 9 Q. B. 1; Merle y. Wells, supra; Woolley v. Jennings 
(1826), 5 B. & 0. 165; Simpson v. Manley (1831), 2 Or. & J. 12; Browning 
v. Baldwin (1879), 40 L, T. 248 ; Laurn v. Scholefield, supra ; Williams v, 
Rawlinson , supra; Martin y. Wright (1845), 6 Q. B. 917 ; Allan y. Kenning 
(1833), 9 Bing. 618 ; Nottingham Hide Co. v. Bottrill (1873), L. R. 8 O. P. 
694; Mayer y. Isaac, supra; Dry v. Davy (1839), 10 Ad. & El. 30; Hitchcock 
v. Humfrey, supra ; Hargreave y. Smee (1829), 6 Bing. 244 ; Weston y. 
Empire Assurance Corporation (1868), 19 L. 1. 305. A promissory noth, 
being a promise to pay “on demand,” iB, unlike a bill of exchange,* 
poptinuing security until payment has been made and the surety released 
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8sot. 2 . 929. Continuing guarantees, given for the fidelity of a person in 

Extent of some office or employment, often give rise to difficult questions as 
Liability, to the length, in point of timo, of the surety’s liability (h). 


Fidelity --- 

guarantees 

are con- (Bellingham & Co., Ltd. v. Hurley (1907), 52 Sol. Jo. 134). For examples of 

tinning *< specific” or “ non-continuing ” guaiantees, see Kirby v. Marlborough (Duke) 

guarantees. (1813), 2 M. & S. 18 ; Nicholson v. Paget (1832), 1 Or. & M. 48; Tayleur v. 

(Vildin (1868), L. R. 3 Exch. 303 ; Kay v. Groves (1829), 6 Bing. 276; ISuvill v. 
Turner (1815), 2 Chit. 205 ; Mein lie v. Hayden (1820), 3 B. & Aid. 593 ; Walker 
v. Hardman (1837), 4 01. & Bin. 258, H. L.; IP Med ewe's Trust (1850), 26 Beav. 
588; Atwood v. Growdie (1S16), 1 Stark. 483 ; Wood v. Priestner (1867), L. It. 2 
Exck. 66, 282, Ex. Oh. 

(5) Where a fidelity bond is givon as part of the consideration for the 
appointment of the principal debtor to an office or tunployinent, it should, in 
tho interest of the suioty, expressly stipulate that tho bond shall be delennin- 
ablo by notice or by the surety’s death (He Grace, Hu 1 four v. Grace, [1902] 1 Ch. 
723 ; Gordon v. Calvert ( 1828 ), 2 Sim. 253). It may be as well to mention in 
this place that the Government Offices [Security Act, 1810 (50 Geo. 3, c. 85), by 
s. 1 , obliges poisons appointed to offices of public tiust m England, and who are 
concerned with public money, to give security, within ceitaiu prescribed 
peiiods, for the duo performance of their trust; while the Government Officers 
(Security) Act, 1875 (38 & 39 Yict. c. 61), s. 2, empowois thoTroasiiry iiom time 
to time, by warrant, to vary tho security' required from a person holding any 
office or employment in the public service, and provides that “ w hero the 
guarantee of any company has, before the passing of this Act, been accepted aa 
eocurity for any person holding any office or euijiloymeut in tho public km vice, 
such guarantee shall continue to be received as sccui ity for such person, subject 
to any power which the head officer of the department m which such person 
serves may have to require some other security” (dud , p. 3 ), Owing to tho 
delay in getting guarantee bonds passed in the head office of an English com¬ 
pany in London it frequently happens that whole tho bond of an English 
guarantee company is accepted iu Scotland, the tune prescribed for finding 
security expires before such bond cun bo obtaiued. Accoidingly, in Culhkrhon 
and Others (1905), (O. II.) 13 Scots Law Timer-, 205, and Ma< douyaU and Othn’s 
(1905), (O. IT.) 13 Scots Law Times, 20(5, tho Lord Ordinary directed a bond 
of a Scottish guaiantee company to be sul^tifutcd for that of an English 
company. In this connection it is 16 be noticed that it has recently been held 
that the giving of a bond of suretyship for a receiver appointed in a debonture- 
holders’ action is not ultia mrc i of the Railway Passengers Assuraneo Com¬ 
pany, which by Act of Parliament (Railway Passengers Assurance Act, 1897 
(60 & 61 Viet. c. xiv.)) is permitted to carry on, besides other business, 
“ the insurance of Compensation or indemnity in respect of loss or damage 
occasioned to any person or persons by any act or default of any other 
person or persons” (He Hpintine, Lid., Owen v. Spiritine, Ltd. (1902), 18 
JC. L It. 679, O. A.). In special circumstances, sureties to an administration 
bond may be dispensed with and administration granted on the administrator’s 
personal bond (In the Goods of Bushforth (1908), 25 T. L. R. 128). It may be as 
well to mention here that it is usual to have sureties for the performance of 
covenants contained in deeds of apprenticeship. Such sureties have no principal 
debtor, and them engagements are not, therefore, within tho Statute Of Frauds 
<29 Gar. 2 , c. 4), s. 4; see p.458, ante. Tor, save in the City of London, 
.where, by custom of the place, a master can sue his apprentice for breach of 
covenant (Horny, Chandler (1670), 1 Mod. Rop. 271), such an action will not lie 
against an infant apprentice ( Gylbert v. Fletcher (1G30), Oro. Car. 179; De 
Fraruxsco v.Barnum (1890), 45 Ck D. 430, per Ert, L.J., at p. 437), though, 
apparently, he can be sued upon a covenant by deed for the price of necessaries, 
but tile case must then be treated as if there had been no deed ( Walter v. 
hverard, [1891] 2 Q. B. 369, C. A.,per Lord Esher, M.R., atpp. 372,373). The 
surety for the performance pi covenants in an apprenticeship deed remains 
liable, even after the apprentice has avoided the deed on coming of age (Gaming 
3 B. & Aid. 59). Disputes between masters and apprentices may 
oa ‘a and determined by a court of summary jurisdiction (Employers and 
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Where the office is for a specific time only, the liability of the Seot ' 2 - 
surety must be confined to such specific time (i), unless the fidelity Extent of 
bond contains apt words extending his liability to subsequent re- Li abili ty, 
appointments ( k ;). It sometimes happens that, while the condition After ro¬ 
of the bond is goneral and indefinite as to tho time during which appointment 
the surety iB to remain liable for the employee, the recital shows 0 . ? 
that the appointment of the latter to the office in question is for a pnncipal * 
specific time only. In such cases the condition is restrained by the 
recital and the surety’s liability restricted to such specific time ( l ), 
whether the recital specify, in so many words, tho length of the 
term of office (m), or merely stato that the appointment was made 
under some Act of Parliament whereby the office is expressly 
limited to a specified period of time ( n). Even where the surety 
may have consented to the reappointment of the employee, he is 
apparently only liable for default^ committed during the period for 
which the original appointment was made (o). 

Where there is nothing to control the general and indefinite 
language of the condition of a fidelity bond, and it does not appear 
from any recital therein, nor in any other way, that the office or 
employment, for the due discharge of which another is surety, is 
limited in duration, the liability of tho surety is co-oxtensive in 
duration with that of the employee (j>). 

Woihmcn Act, 1875 (38 & 09 Viet. c. 90), ss. 5, 6\ which may order the surety 
to pay damages for any breach of tho contract of apprenticeship to an amount 
not exceeding tho limit (if any) to which ho is liable under tho instrument of 
apprenticeship {ibid., s. 7; and soo generally as to tho contract of apprentice¬ 
ship, titles Infants and Children ; Master and Servant). 

(<) See Kiffinn y. Julian (1855), 4 E. A 11. 854; Bamford v. Ties (1849), 3 
Excli. 380; Hassell v, Lorn/ (1811), 2 M. A S 3(53; St. Saviour's, Southwark 
(II \trdens) v. Codock (1803), 2 P> os. & P. (n.-R ) 175. 

(7i) Be ppm v. Cooper (1819), 2 1). & Md. 431 ; Augero v. Keen (183G), 1 
M. & W. 390, whero the condition of tho bond made the surety liable for the 
employee’s fidelity to statutory tiusteos from tune to time, and at all times 
thereafter, dining such time as the employee should continue in his office, 
whether by i irtuo of his said appointment or of his said reappointment thereto, 
or of any such retainer or employment, by or under the authority of the trusteoa 
or their successors. It would ho difficult to find words more clear than these to 
show that the parlies intended to provide for the continuance of the employee 
in office in order lo save expense, so that as long as he continued in office under 
Ids original appointment only one bond should he requned {Augero v. Keen, 
supra, per Loid Adinqeu, (J B , at p. 395 ; and see also Dartmouth Corporation 
v. Silly (1857), 7 E. & 13. 97 ; Oswald v. Berwick-upon-Tweed Corporation 
(1856), 5 H. L. Cas. 856 ; Portsea Island Union Guardians v. Whilher (1860), 

6 Jur. (N. S.) 887). 

(?) Arlington {Lord) v. Mcrricke (1672), 2 Wms. Saund. 402 a; Liverpool 
Water Works Co. v. Atkinson (1805), 6 East, 507; and see p. 475, ante. 

(m) lhid. 

(n) Pejipin v. Cooper, supra. Where the appointment is recited to have 
been made under a statute, which does not, limit the length of the appoint¬ 
ment to a particular period of time, hut is indefinite in its language on this 
subject, the obligation of the surety cannot be bo narrowed {Curling v. 

Chalkkn (1815), 3 M. & S. 502). 

(o) Kitson v. Julian, supra; and see Williams v. Jones and A.-G. (1729), 

Bunb. 275. 

{p) See Birmingham Corporation v. Wright (1851), 16 Q. 13. 623 ; Sansom 
v. Bell (1809), 2 Camp. 39 ; Curling v. Chalkkn, supra. A bond conditioned 
lor tho due accounting by a colleotor of church and poor rates to tho obligees 
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jgsot. i. 930. Where the principal, for whom another is surety, is subse- 
Extent of quently appointed to an office, and this operates as a cesser of the 
Liability, original appointment, the surety, unless the guarantee provides to 
jpimcipai’a the contrary, ceases to bo liable, even though the second appoint- 
appointment ment does not involve additional nor different dufcieB from those 
to fresh originally imposed (q). Moreover, the surety is also freed from 

^ further liability, under his fidelity guarantee, where the old and 

new appointments are so incompatible that acceptance of the new 
appointment necessarily vacates the old one (r). However, the 
mere acceptance by the principal of an incompatible office will not 
have this effect in a case where he cannot divest himself of his 
original office by his own mere act, but requires the concurrence of 
another authority to his resignation or amotion, such authority 
not being privy or consenting to the second appointment (s). So 
where the second appointment jloes not operate as an implied 
amotion from the old office, because the authority making the second 
apjioinfcment cannot remove tho principal from his original office, or 
accept a surrender thereof, the surety continues liable (/). 

Where the now office or employment is not incompatible with tho 
original ono and does not operate as a cesser thereof, the surety is 
not discharged (a). 

Change in 931. The conversion of the office filled by the principal from “ an 
tenure of annual office” into one “during pleasure” will determine the 

appointment. sure ty\s liability (b), unless the guarantee provides to the contrary (<•). 

On the other hand, where one of the terms of a contract of service 
makes it determinable by one month’s notice on either side, and 
afterwards, without the surety's knowledge, it is agreed that the 
service shall be terminable by three mouths’ notice, the surety is 
not discharged wliero lie has not chosen to make such term part of 
his own contract (d). , 

“ and their successors,” wlio wore churchwardous and overseers, was held 
riot to extend beyond the year of office of such obligees, as the collectors 
appointment was only for such period (Lcailtey v. Kraus (1824), 2 Bing. 32), 
though, apparently, had such collector's appointment been fora longer period 
than that of the obligees, tlio sureties would have remained liable to “ tho 
successors” of tho original obligees (M'Uahey v. Alston (1830), l M. & W. 080). 
The words “and their succos-ois” in such u bond might conceivably bo 
inserted to meot the death of tho original obligees duiing tho collector's year of 
office. 

(A Mailing Union v. Graham (1870), L. R. 5 C. P. 201, 

r) Frank v. Fdwaida (1852), 8 Exch. 214; Anderson v. Thornton (1842), 
3 Q. B. 271 ; and sco li. v. Fatiman (1788), 2 Term Hop. 777 ; Milward v 
ThaU-her (1787), 2 Term Rep. 81. As to incompatible offices, see, generally, 
title Uohpohations, Yol. YII1., p. 332. 

M li. v. Path sort (1832). 4 B & Ad. 9. 

It) Worth v. Newton (1854), 10 Exch. 247. 

(a) See Frank y. FaI wards, suprgi; Anderson v. Thornton, suprd. Thus, whore 
a person becomes surety for a eleik in a bank, who is afterwards appointed 
manager of the bank, the surety will not be relieved from, liability, unless it 
is proved that when the principal became manager he ceased to be a clerk 
(Anderson v. Thornton, supra), 

(h) Cambridge Corporation v. Dennis (1858), E. B. & E 660. 

(c) Oswald v. 2hrwick-upon-Twee<l Corporation (1856), 5 31. L. Cafl. 850; 
Put t aouth Corporation y. Killy (1857), 7 E. & B. 97. 
t d ) Sanderson f. Aston (1873), L. R 8 Exch. 73, where the surety was 
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932. Any material alteration in the duties of the principal's Sect. 2 . 
‘office, whether effected by Act of Parliament ( e ) or otherwise, will Extent of 
discharge the surety (/). Where, however, the duties are not Liability, 
materially altered, but lessened, the surety’s liability continues, Material 
even though the salary be reduced as well ( g ). Moreover, where alteration in 
the surety has guaranteed the fidelity of a person holding two principal's 
offices, one of which is subsequently altered while the other is not, dutie8 ‘ 

his guarantee still applies to the latter (h), though, in general, any 
alteration in the contract between the creditor and the principal 
debtor to which the surety has not consented will discharge the 
latter, unless it is, without inquiry, evident that the alteration is 
unsubstantial, or that it cannot but be beneficial to the surety (i). 

933. The subdivision of the original office in respect of which Subdivision 
a fidelity guarantee has been given, when coupled with an alteration 

in the amount and character o£ the remuneration, will terminate 0 ce ‘ 
the surety’s liability (h). 

934. Whether a reduction or increase of salary of the principal Alteration of 
debtor, or alteration in the mode of payment thereof, will relieve principal's 
the surety from liability greatly depends on the language of the ia arjr ’ 
guarantee (/). If, however, the amount of the salary of the principal 

is to be treated as an essential ingredient in the contract, care must 
be taken by the surety to have a stipulation on the subject intro¬ 
duced into the guarantee or condition of the fidelity bond, as 
otherwise the alteration will not affect his liability ( m ). 

Where the appointment contemplated by the surety is not made at Contemplated 
all, but another at a higher salary, the surety will not be bound, as »pp° i nt»ient 


ultimately discharged from liability because the master continued to employ 
tho servant with full knowledge of his hsvmg failed to account and pay over 
moneys, and without informing the surety thereof; see also Nicolsons v. Burt 
(1882), 10 E. (Ot. of Peas.) 121. 

M Pybus v. Gibb (1S5G), G E. St 15. 002; Baitlett v. A.-G. (1709), Park. 277; 
Mailing Union v. Graham (187G), L. E. 5 0. P 201. 

(/) Bonar v. Macdonald (I860), 8 II. L. Cas. 226; Wepibley Utban District 
Council v. Poor Law and Local Government Ojficas' Mutual Guarantee Association, 
Ltd. (1901), 17 T. L. E. 516. 

(<;) Fiank v. Bdwai Js (IS,32), 8 Exch. 2M. 

(h) Ski/ldt v. Fletcher (1807), L E. 2 0. P. 469, Ex. Ch.; Harrison v. Seymour 
(1866), L. E. 1 C. P 518; Croydon Gas Co. v. Bideinson (1876), 2 C. P. 1). 4G, 
0. A.; Brown Co. v. Brown , Brown v. Blown it Co. (1877), 86 L. T. 272, C. A. 

(t) Holme v. Brunsktll (1878), 3 Q. B. 1). 495, C. A., per Cotton, L.J., at 
p. 505; aud seo B. v. Herron and Montgomery, [1908] 21. E. 474. Thus, a surety 
in a bond, conditioned for the good conduct of a banker’s clerk, is not liable for 
misbehaviour consequent upon his being allowed to become a customer and to 
keep an account with the bank ( Stvvdd v. Upton (1836), 6 L. J. (c. P.) 126). 

(k) 11. v. Herron and Montgomery, siq>ra. But where a person is appointed 
collector of poor rates for a whole parish, his subsequent transfer from one 
district of the same parish lo another district thereof will not per se discharge 
his surety ( Portsea Island Union Guardians v. Whillier (1860), 6 Jur. {N. 8.) 
887). 

(/) As to interpretation, dee p. 474, ante. 

(in) Frank v. Edwards, supra, per P Aft ice, B., at pp. 220, 221. The substitu¬ 
tion of payment by commission for remuneration at a fixed salary as originally 
arranged will, however, operate as a discharge {North Western Rail. Co. f. 
Whin ray (1854), 10 Exch, 77). 
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his liability in such a case never even attaches («). Moreover, 
where the original appointment of the principal debtor is for an 
indefinite time, and the surety has agreed to be liable so long as the 
former continues in office, the subsequent reappointment of the 
principal debtor at a different salary will revoke the original 
appointment and terminate the surety’s liability (o). 

935. In the absence of an agreement to the contrary, a con¬ 
tinuing guarantee is revoked, as to future transactions thereunder, 
by any change in the constitution of the persons to or for whom the 
guarantee was given (p). 

936. Whether the surety’s liability will continue after an 
increase has taken place in the number of the persons to whom the 
guarantee was originally given is more or less a question of 
intention, ascertainable by reference to the terms of the guarantee ( q) 
and to its subject-matter (a). This intention should, however, be 
clearly expressed, if effect is to be given to it (/>), and the mere use 
of language indicating that the guarantee is given to certain 


(n) Holland v. Lea (1851), 9 Exch. 4150. 

(o) Bam ford v. Ihs (IS Hi), 3 Ex< h. 380, p<r Pollock, O.B , at p ."SO , and sea 
Toamea Co-operative Agricultural and Dairy Society v. Foley, [19101 2 I. 1* ‘277, 
0. A. When? the principal debtor (a clerk to poor law giuudians) obtained an 
increase of salary from his employexs (the board of guardians) by fraud, not only 
was his surety not thereby discharged, but, on the contrary, the loss occasioned 
to the hoard of guardians by such iiuud was held to be recoverable from tho 
surety under a policy for the due and faithful dischaige of his duties by tho 
pnncipal debtor (see Bramley Union ({imuhnns v. Guarantee Society (190(1), (11 
J. 1>. 308, C. A.). 

(jo) See Partnership Act, 1890(53 & 54 Yict. c. 39), s. 18. This enactment, 
which does not apply to corporations (seo title Hankers and Hanking, Vol. 1., 
p. 642), is very similar in teims to t\io Meicanlile Law Amendment Act, 1856 
(19 & 20 Yiot. c. 97), s. 4, which it replaces, though in some respects the language 
of the later enactment appeal b to be stronger than that of the older one (see title 
Bankers and Hanking, Vol. I., p. 642, uoto (/;)). It has not introduced any 
material alteration in tho common law (see Lindloy’s Partnership Act, 1890, 
p. 47; Lindley on Partnership, 7th ed., p. 137), so that the decisions given prior 
thereto and to tho'earlier enactment are sull applicable (Backhouse v. Hall 
(1865), 6 B. & S. 507, per Blackburn, J , at p. 520). Theso decisions, which 
are dealt with in tho text, are (many of them, at least) commented upon and 
collected 3 Doug. (k. b.) p. 326, n. (d); see also, as to the effect of changes 
in the members of a firm on guaianlees in general, Smith v. Patrick, [1901] 
A. 0. 282; Ex parte Kensington (1813), 2 Ves. & B. 79, per Lord Eldon, L.C., 
at p. 83; Eyton v. Knight (1837), 2 Jur. 8 ; Bank of Scotland v. Christie (1840), 
8 Cl. & Pin. 214, II. L. As to partnership and the liabilities of partners 
generally, seo title Partnership. 

(?) Backhouse y. Hall, supra, per Blackburn, J., at pp, 519, 520; and 
Bee Pease v. Hirst (1829), 10 B. & C. 122; Ex parte Watson (1815), 19 Ves. 
459; Pariente v. Lubbock (1856), 8 Do G. M. & G. 5, 0. A. ; Eyton y. Knight, 


supra. 


{a) Barclay v. Lucas (1783), 1 Term'Bep. 291, n., per Lord Mansfield, atp. 293. 
This dictum still holds good, though the actual decision given can no longer be 
supported (see Dance v. Gudler (1804), 1 Bos. & P. (n. r.) 34), having regard to 
the cases cited note (rj, p. 499, post. 

(5) Strange v. Let (l803), 3 East, 484, per Lawrence, J., at p. 491; Backhouse 
v. Hall, supra, per Blackburn, J., at pp. 519, 520; and see Metcalf v. Bruin 
(1810), 12 East, 400; Kipling y. Turner (1821), 5 B. & Aid. 261; Ex parte 
Aensm,Jon, supra. 
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individuals in their capacity as partners in a “ firm ” cr “house ” 8 ®ct. a. 

will not suffice for the purpose (e). Extent of 

A guarantee given to one person for the fidelity of another L iabili ty, 
ceases to operate after the former has taken a third party into 
partnership with him (d). So, securities given to a banking firm 
for a current balance do not cover transactions subsequent to the . 
admission of a new partner ( e ). 

937. The death of a member of the firm to whom a guarantee Decrease in 
is given will generally discharge the surely (/), oven though the number of 
guarantee be given for a fixed time, which has not expired when whom the 
the death occurs (y), unless a contrary intention be indicated by guarantee is 
the guarantee (h). A bond conditioned for faithful service of the & lven - 
principal to the obligee and his executors does not make the 

surety liable for defaults committed by the principal, after the 
obligee’s death, when in the service of the executors who continue 
tlio business and letain him in tlfeir employment (i). The retire- By retirement 
meat of a partner from tho firm to whom a guarantee has been from firm- 
given will determine the surety’s liability as to future transactions 
thereunder (A), in the absence of any expression of intention to the 
contrary contained in the guarantee (/). 

938. The subsequent incorporation of a voluntary society, or Change of 
private partnoisliip firm, to whom a guarantee is given will 
terminate the surety’s liability as to future transactions there¬ 
under (m). Hut a mere statutory change in the name of a company 


(c) IPnifon v. Barton (1812), 4 Taunt, (it3 ; and sen Pemberton v. (kilns (1327), 
4 Russ. 151; Holloed v. Teed (ISIS), 7 Haro, .70; Spiers v. Houston (ISC!)), 4 1 Hi. 
(x. a.) 513, II. L.; Wright v. Hum l (1774), 3 Wils 330. A different \iew from 
(hut expressed in theta oases was formoily held (sen We°ton v. Bui ton, supra, 
per Lord Mansvield, at p. 081; Backhouse v. Hall (1805), 0 B. & »S. 507, per 
BlAOKJBUEN, J., at p. 519 ; Barclay v. Lucas (1783), 1 Term Rep. 291, n.). This 
last-named case is apparently overruled (see Dance y. Girdlcr (1804), 1 Bos. & P. 
(N. e.) 31; Strange v. Lee (1803), 3 East, 484 ; If ’cstnn v Barton, supra) 

hi) Wright v. Mussel, supra. 

( e) Eyton y. Knight (1837), 2 Jur. 8; and see Bank of Scotland y. Christie 
(1840), 8 Cl. & Fin. 214, H. L. 

(/) See Partnership Act, 1890 (53 & 54 Yict. c. 39), s. 18; Phillips v. 
Alhambra Palace Co., [1901] 1 K. B. 59; Strange v. Lee, supra: Weston v. 
Barton, supra; Pembeiton v. Oakes, supra; Chapman v. Beckinton (1842), 3 
Q. B. 703; Bank of Scotland v. Christie, supra. As to the effect of change 
by death etc. in a firm, to which an apprentice is bound, on tho liability of a 
surety for the latter, see Lloyd v. Blackburn (1842), 9 M. & W. 363; R. y. St. 
Martin's, Exeter (Inhabitants) (1835), 2 Ad. & El. 655. 

(./) Holland v. Teed, supra; and see Partnership Act, 1890 (53 & 54 Viet, 
c. 39), e. 18. 

(h) See Metcalf y. Bruin (1810), 12 East, 400; and see Partnership Act, 1890 
(53 & 64 Yiot. o. 39), s. 18. 

(j) Barker v. Parker (1786), 1 Term Rep. 287. 

(k) Myers v. Edge (1797), 7 Term Rep. 254; Dry v. Z>a-yy (1839), 10 Ad. & El. 
SO; Solvency Mutual Guarantee Co. v. Freeman (1861), 7 H. & N. 17; and see 
Partnership Act, 1890 (53 & 54 Yict. c. 39), s. 18. 

(l) Pease v. Hirst (1829), 10 B. & C. 122 ; lie Carlill, Ex jxv te Marsh (1815), 
2 Rose, 239, 242 ; Be Ireland and Harrison, Ex parte Loyd (1838), 3 Dear. 305. 

(?n) Dance v. (hrdler , supra, where the guarantee was given to a voluntary 
society “and its successors.” 
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already registered under an Act of Parliament, whereby the rights 
of the company and the obligations of the surety are in no > way 
varied, will not release the surety from liability where the rights 
and remedies of the company are expressly preserved by the 
statute effecting such change (n). 

939. Save where an amalgamation or consolidation of two 
companies is effected by statute, expressly or impliedly preserving 
rights against a surety (o), a guarantee given to either is generally, 
by such amalgamation or consolidation, invalidated as to future 
transactions (p). For an amalgamation of two companies, even 
though they be banking companies, need not necessarily cause 
the business thereafter carried on to be the same as was theretofore 
carried on by either (q). 

940. Sureties to a company may by conduct become estopped 
from denying their liability after the reconstruction of such 
company (r). 

941. A surety for the fidelity of an agent is not liable after the 
agency has been intrusted by the employers to a new firm com¬ 
prising such agent (s), even whero the surety had knowledge, 
before he executed the fidelity bond, that the agent intended to 
enter into the partnership after the execution of the fidelity bond (f). 


(a) Groux's Improved Soap Co., Ltd. v. Cooptr (1800), R 0. B. (n. 8.) 800; 
Wilson v. Craven (1841), 8 M. & W. ofS-4 ; and see Capital and Comities Hank v. 
Lank of England (1880), 61 L. T. 516; Prescott, Ihmsdale, Cave, Tug well < '<>. 
v. Lank of England, [1601] 1 (l. B. 651, C. A. These two last-eitod cases uio 
not guarantoo cases, but oases decided under tho Bank ('haiter Act, 1844 (7 & 
8 Yict. c. 32), ss. 23, 24. They arc, however, in pan materia, and are therefore 
refoi red to. 

(o) London, Brighton and South Coast Bad. Co. v. Goodwin (1849), 3 Excli. 
320, where the consolidation did not affect the responsibility of tho principal for 
whose fidelity the surety bud agreed to become liable; see also Eastern Union 
Lml. Co. v. Cochrane (1853), 1) Exch. 197. "Where au amalgamation takes 
place of the firm to whom a guaianteo was given with some other body, render¬ 
ing such guarantee inoperative as to futuie transactions thereunder, the new 
amalgamated body, can only sue in its own name, or in that of its public officer, 
in respect of past transactions under tho guarantee when a change of name 
only is effoeted by the amalgamation (TTtlann v. Craven (1841), 8 M. & W. 584). 
If, however, the amalgamation has a greater effect than this, the liability of the 
surety under the guarantee, in respect of past transactions, must, apparently, 
be enforood by the persons to whom the guarantee was originally given ( Lloyd's v. 
Harper (1880), 16 Oh. 1). 290. 0. A.; Holler v. Lambert (1810), 2 Camp. 548). 

( p) See title Banxeks and Banking, Yol. I., p. 642 ; Bindley on Partner¬ 
ship, 6th ed., p. 127; Liudley on Companies, 6th ed., Vol. I., p. 369, n. (s), 
Vol. II., p. 1211, n. (d). Seasoning by analogy to cases decided under the 
Bunk Charter Act, 1844 (7 & 8 Yict. c. 32), ss. 23, 24, it would seem that where 
one corporate banking company absorbs another the former can sue on 
guarantees previously received by it (Capital and Counties Bank v. Bank of 
England, supra), hut not on those given to the bank absorbed ( Prescott , Ihmsdale, 
Cave, Tugwell & Go. v. Bank of England, supra). 

(?) Ereseott, Dimsdale, Cave, Tugwell <fc Co. v. Bank of England, supra, per 
A. L. Smith, L.J., at PP . 364, 365. 

(r) Ashby v. Day (1885), 33 W. B. 631; see title Estoppel, Yol. XIII., 
p. 397, note (k). 

(s) Bell airs v. Ebsworth (1811), 3 Camp. 53. 

(t) Montefiore v. Lloyd (1863), 12 W- B. 83; London Assaranci Co, v. Bold 
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Where the surrounding circumstances indicate an intention on BE0T - 2 - 
the part of the surety to remain liable after the principal has taken Extent of 
another into partnership with him, the guarantee will continue Li abili ty, 
applicable to future transactions (a). 

942. A bond given by a surety for repayment of such sums as By death, 
may be advanced to meet bills drawn by two persons in partnership . 

or either of them, does not extend to bills drawn by one of such 
persons after the death of the other (b). 

Unless a contrary intention is indicated, the retirement of a Alteration in 
partner from the firm, for whose fidelity the surety has made ™^ r8lup 
himself liable, will determine the surety’s future liability (e), even g Uar antee<l. 
whero the guarantee contemplates its continuance after tlio death 
of such partner (d). 

943. Whero a suroty would be discharged from liability by the change oi 
subsequent incorporation of persons to whom a guarantee is given, status of 
or in the case of a company being the guaranteed creditor by its debtors 
consolidation or amalgamation, he will also be discharged by 
similar changes taking place after the date of the guarantee in the 
constitution of the principal debtors for whom such guarantee waa 

given (e). 

Sun-S ect. 3 .—Fraud on the Creditor, 

944. Where a transaction takes place on the faith of a written Fraudulent 
guarantee, which, to the knowledge of the surety or his agent, 8Uiet y- 

is in existing circumstances worthless, the surety may in some 
circumstances bo liable to an action for false representation (/). 

(1844), 6 Q. B. 514 ; and soe Milts v. Alderbury Union Guardians (1S4!)), 3Exch. 

5DO, 500. 

(a) Leathley v S/n/cr (1S70), L. It. 5 C. P. 595; and see Bank of British North 
America v. Cuuilher (1801), 4 L. T. 159, P. C. 

(b) Simsony. Cooke (1821), 1 Thug. 452. ' 

(r) Cambridge University v. Baldwin (lS.'fl)), 5 M. & W. 580. 

hi) Ibid. 

(c) This view is, it is submitted, warianted by tho language of The Partner¬ 
ship Act, 1S90 (53 & 54 Yirt. e. 39), s. 18. .Seep. 498, ante, whero tho effect 
of elitinges in tho constitution of the persons to whom u guarantee is given is 
considered; and as to the effect of changes in paitnership'finns geneiaily, see 
title Pa i it nee s h i r. 

(/) liarwick v. English Joint Stock Bank (1867), L. It. ‘2 Ex eh. 259, Ex. Oh.; 
and soe Mackuy v. Commercial Bank of New Brunswick (1874), L. It. 5 P. C. o94. 

The referee of an intending lessee, who in answer to inquiries states that tho 
intending lessee is a man of substance and respectability, well knowing the 
contrary to be the case, is liable for such misrepresentation ( Leddetl y. 

McDougall (1881), 29 W. E. 403, O. A.). When a banker is asked as to the 
standing and financial position of a customer he need not make any inquiries out¬ 
side as to the solvency or otherwise of tho customer, nor do anything more than 
answer the question put to him honestly from what he knows from the accounts 
and books before him ( Parsons v. Barclay & Co., Ltd., and Goddard (1910), 103 
L, T. 196, C. A.). Where a partnership him fraudulently pledged goods belong¬ 
ing to a third person to secure a debt due from the firm to its bankers, tho 
owner was held entitled, to the extent of the value of such goods, to the benefit 
of a guarantee for the payment of such partnership debt given by a member 
of the firm, who was innocent of the fraud perpetrated by his co-partners 
(Tie Stratton, Ex parte Salting (1S83\ 25 Ch. D. 148, C. A.). He was also 
held entitled to prove, in respect of the goods wrongfully pledged, against the 
separate estate of such innocent partner (ibid.). As to the fraudulent omission of 
a surety to reduce a guarantee into writing, see p. 456, ante. As to a fraudulent 
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Sect. 8. — Enforcement of Liability . 

945. The remedy ( g ) against a solvent (h) surety on his guarantee 
is by action in the High Court or in the county court, according 
to the sum claimed (i). 

946. Where the claim is in respect of a debt or liquidated 
demand only, the plaintiff can proceed in the High Court by 
specially indorsed writ(j), which need not, apparently, disclose 
the fact that the defendant is a surety (/:). 

Where recourse is had to the remedy by specially indorsed 
writ, if there be no acknowledgment of liability either by the 
principal debtor or the surety, nor anything else to show that the 
defence is for purposes of delay, unconditional leave to defend will, 
generally, be given ( l). 

947. When the interest of the creditors in a guarantee is joint, 
though in terms joint and several, the action must be brought in 
the name of all the persons to whom the guarantee is given (vt). 

An action may be maintained by the several partners of a 
firm, upon a guarantee given to one of them, if there he evidence 
that it was given for the benefit of all (n), and especially if the 
partner to whom the guarantee was addressed did not carry on 
any separate business to which the guarantee could relate (<>). On 


conveyance of the suicty’s propelty, seo p. 479, ante, and title Fraudulent 
and Voidable Conveyances, pp. 77 ct snj ., ante. As to misieprescnhition, 
actual and constructive, generally, see title Misrepresentation and Fraud. 

(</) As regards tlio evidence of the principal debtor’s default which the 
creditor must pioduco m court in an action against a surety on his gnuiautee, 
boo p. 487, ante. 

(h) For the effect of bankruptcy on a guarantee, Bee title Bankruptcy and 
Insolvency, Vol. II., pp. 204, 20.3. 

(i) As to tlio oi dm ary jurisdiction of county courts, see title County Courts, 
Yol. VIII., pp. 428 e.t seg.; and as'to the jurisdiction m remitted actions, seo 
ibid., pp. 438 et seq. 

(j) As to this method of procedure under E. S. 0., Ord. 3, r. 6, see title 
Practice and Procedure. 

(k) See Caldwellv. Wren (1877), 12 I. L. T. 146; Ahearn v. V'Donovan (1880), 
15 I. L. T. 17. As to assignment of breaches of a fidelity bond, Bee >S7 othert v. 
Good/ellow (1832), 1 Nev. & M. (ic. b.) 202. As to assignment of breaches 
generally, see title Bonds, Yol. III., pp. 94, 102. 

(i) Lloyd's Banking Co. v. Ogle (1876), 1 Ex. I). 262 ; It. S. 0., Ord. 14, r. 6 • 
and see Harrison v. Gordon {Lord) (1887), 3 T. L. E. 490; Harrison v. Lascelles 
(Lord) (1887), 3 T. L. B. 490; Anglo-Italian Bank v. Wells, Anglo-Italian Bank 
v. Davies (1878), 38 L. T. 197, 0. A. 

(m) Pugh v. String field (1858),'3 C. B. (w. s.) 2 ; and seo Jones v. Beach (1852), 
2 De G. M. & G. 886, 888. In Scotland the meaning and effect (formerly con¬ 
sidered doubtful) of the words “jointly and severally ” are explained in 
llemings x. Gemmill (1907), 45 Se. L. E. 281. It is not a principle of equity 
that a joint covenant shall over be oonsideied as if it were joint and several 
(Sumner v. Powell (181G), 2 Mer. 30). Thus, a joint covenant of indemnity will 
not, be extended beyond its legal operation, there being no ground on which to 
eater mistake in the nature of the instrument, and no previous equity entitling 
the covenantee to a several indemnity from each of tho covenantors (ibid.). 

(«) Garrett v. Handley (1825), 4 B. & 0. 664. An action may he maintained 
upon a bond, expressed to be payahlo to a mercantile tirm, by the persons who 
actually constituted the firm when the bond was executed (Molltr v. Lambert 
(1810), 2 Camp. 648). 

(o) Walton v, Dodson. (1827), 3 U. & P. 162. 
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the other hand, where a guarantee is addressed to several persons, 
one of whom has no interest whatever in the subject-matter 
guaranteed, he need not be joined as a plaintiff (p). Moreover, 
where a guarantee is given to one member of a firm personally, in 
consideration of his undertaking not to sue certain debtors of the 
firm, he can sue on the guarantee alone without joining his 
partners as co-plaintiffs ( q ). 

948. A guarantee given to the trustees of an unincorporated 
company (>■), or to an official of a court of justice, acting as trustee 
for a fluctuating and unknown body of suitors (s), or to a committee 
of a society of underwriters ( t ), may be sued upon by such perBonB 
for the benefit of those they represent. 

949. A guarantee, not addressed to anyone, can apparently be 

enforced by the party to whom, or for whose benefit, it was 
given (a). * 

950. A person who is not a party to a guarantee or indemnity 
or fidelity bond of suretyship can sometimes sue thereon, as being 
entitled to the benefit thereof (b). To entitlo him to sue either of 
tho contracting parties he must possess an actual beneficial right 
which places him in the position of crstui qua trust under the 
contract (o). 


( p) Flare v. Delcyal (1838), 4 I5mg. (x. c.) 426; and see Fulmer v. Sparshott 
(1842) 4 Man. & Or 167. 

(jf) Ayai to v. Forbes (1861), 14 Moo. P. C. 0. 160. 

[r) Metcalf v. Brum (1812), 12 Past, 400. 

(s) Lamb v. Vice (1840), 6 M. & \Y. 467. 

(/) Lloyd's v. Harper (1S80), 16 Ch. 1). 290, 0. A.; and eoo L r atldey v. Spyer 
(1870), L. It. 5 0. P. 590; Mailer v. Lambert (1810), 2 Camp. 648. As to the 
effect of amalgamation of firms or companies, sec p. 500, ante. 

(a) Walton v. Dodson (1827), 3 C. & P. 16*2. It is difficult, if not impossible, 
to reconcile this case with those cases (see p 467, ante) which decide that to 
satisfy the Statute of Frauds (29 Oar. 2, c. 3), s. 4, the names of tho contracting 
parties must appear in writing. Where, however, such a guarantee as that 
referred to in tho text is accepted in wilting signed by the person to whom it 
was delivered, tho statute would then clearly be satisfied. 

(b) See Kenney v. Employers' Liability Assistance Corporation, [1901] 1 I. R. 
301, C. A.; Lloyd's v. Harper, supra. In lie Stratton, Ex parte Salting 
(1883), 25 Ch. D. 148, C. A., a third person, whose securities bad been 
fraudulently pledged to a bank for a debt of a partnership firm, was held 
entitled pro tanto to the bonefit of a guarantee for payment to the bank of the 
partnership debt givon by a member of tho firm who was innocent of the 
fraudulent pledge complained of. As to whethor a person, not a party to a 
guarantee, can sue thereon in his own name, where it is intended to operate for 
the benefit of all parties interested in the fulfilment of certain duties the perform¬ 
ance of which is guaranteed, see Kenney v. Employers' Liability Assurance Cor¬ 
poration, supra, at p. 322, where the suit was framed as an action by the obligee 
of the suretyship bond, as the legal party to the contract to recover the amount 
of the bond, joining as co-plaintiff the party who, upon the facta stated, was 
equitably and beneficially entitled as between himself and his co-plaintiff to the 
damages recoverable upon the breach of the bond; see also Britannia Steamship 
Insurance Association, Ltd. v. Duff (1909), 46 Sc. L. H. 894. 

(c) Candy v. Candy (1885), 30 Ch. D. 67, 66, 67, 0. A.; Lloyds v. Harper, 
supra; Tomlinson v. Oill (1756), Amb. 330 ; Be Flavell, Murray v. Flavell 
(1883), 25 Ch. D. 89, C. A.; Drimmie v. Davies, [1899] 1 I. 11. 176, C. A.; 
Gregory v. Williams (1817), 3 Mer. 582; Page v. Cox (1852), 10 Hare, 163; 
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051. The person to whom a guarantee is given may assign the 
guaranteed debt and the securities for the same ( d ). Where he 
does so, the assignee acquires all the rights of the assignor (e), 
including the right to sue in his own name on the guarantee (/). 

952. The plaintiff may join as defendants to an action on 
a guarantee all or any of the persons severally or jointly and 
severally liable thereunder ( 7 ), and a bond under which the 
principal and the sureties are liable may be enforced against them 
in the same action (h). 

953. The amount recoverable from each of several sureties, 
whose liability under the same guarantee is expressed to be for a 
limited sum named, depends on whether each has made himself 
liable for that sum, or whether that sum represents their total 
aggregate liability (i). In the former case the full amount can be 
recovered from each consecutivefy (A), while in the latter payment 
of such sum by one of them relieves the rest from further liability 
on the guarantee ( l). 

Liability under a guarantee may bo made the subject of a set-off 
or counterclaim (/«)• Moreover, a debt due to a deceased partner 


Tweddle v. Atkinson (1 SGI), 1 13. & S. 393; Dixon v. Reuter's Telegraph. Co. 
(1877), 2 0. P. I). 02 ; and see Kenney v. Employers' Liability Assurancs 
Corporation , [1901] 11. It. 301, 307,0. A.; West v. Houghton (1879), 4 0. P. D. 197. 

(tt) Wheatley v. Bastow (1855), 7 Do G. M. & G. 261, 0. A., per Turner, L.J., 
at pp. 279, 280 ; but see Re Barrington and Burton (1804), 2 Sell. & Lef. 112; 
Re Darned's Banking Co., Ex parte Stephens (1868), 3 Ch. App. 753. 

(e) Wheatley y. Bastow, supra, per TURNER, L J., at pp. 279, 280. 

(/) Ibid.; and see Re Halldt & Co., Ex parte Cocks, Bvddulph & Co., [1891] 

2 U. B. 256,0. A. As to assignments of debts and choses m action, see Judica¬ 
ture Act, 1873 (36 & 37 Viet. c. 66), s. 25 (6); and title CnosES IK Action, 
Yol. IV., pp. 367 et 8vg. As to giving notice to the surety of the assignment of 
a guarantee, see Wheatley v. Bastow, supra, per Turner, L. J., at p. 280, 

(g) R. S. O., Ord. 16, r. 6. See also title Practice and Procedure. A joint 
security will not be construed to bo joint and several even though one of the 
parties theroto is a surety (doms v. Beach (1852J, 2 De G. M & G. 886, 8S8; and 
see Sumner v. Powell (1816), 2 Mer. 30; Other v. Iveson (1855), 3 Drew. 177 ; 
contra, Thorpe v. Jackson (1837), 2 Y. & C. (ex.) 553). A surety for the price of 
goods sold to another, under bills of exchange drawn by the vendors of the 
goods on the vendees and indorsed by the latter to the vendors, who reindorsed 
them to tho surety, was, on the bills being dishonoured at maturity, held liable 
for the amount of the bills to tho vendors, who wore not prevented from suing 
the surety on the ground of circuity of action ( Wilkinson v. Unwin (1881), 7 
Q. B. D. 636, C. A.). 

(A) Berwick-upon-Tweed Corporation v. Murray (1856), 7 Do G. M. & G. 497. 
In such a case costs are given against the principal debtor only and the sureties 
aTe not liable for Bame (ibid.). As to parties to actions on suretyship bonds, see 
also Corkburn v. Thompson (1809), 16 Yes. 321, 326; Madox v. Jackson (1746), 

3 Aik. 406. 

(i) A defendant who alleges in his defence that his guai’antee was given on 
terms which limited his liability thereunder need not state that such terms were 
in writing (Qaley v. Taylor (1848), 2 Oar. & Kir. 551). 

(k) Fell v. Goslin (1852), 7 Exch. 185; Collins v. Prosser (1823), 1 B. & O. 
682; Norton v. Powell (1842), 4 Man. & G. 42; Ellis y. Emmanuel (1876), 
1 Ex. D. 157, C. A.; Armstrong y. Cahill (1880), 6 L. R. Ir. 440, 

(l) Collins y. Prosser, supra, per Holroyd, J., at pp. 687, 688. 

(m) R. S. O., Ord. 1!', r. 3; Anglo-Italian Bank y. Wells, Anglo-Italian 
Bank v. Davies (1878), 38 L. T. 197, C. A.; Bankes y. Jarvis, [1903] 1 K. B. 
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from a surviving partner and a third person, as surety, may 8ect - 3. 
have set off against it a debt due to such surviving partner from Enforce- 
the deceased which was agreed to be applied in liquidation of the ment of 
guaranteed debt (n). Liability. 


Where the creditor has by will bequeathed a legacy to the Retainer by 
surety, the executor of such will is entitled to retain out of the exscutor of 
legacy the amount due from the surety to the testator under the dec f? 8fid 
guarantee (o). _ cred,tor ‘ 

The creditor is, however, not entitled to the benefit of Conntcr- 
counter-bonds or collateral securities given by the principal debtor Becuntic »* 
to the surety to indemnify the lattor in respect of liability under tho 
guarantee (p). 


Part VI.—The Surety's Rights against the 

Creditor. 

Sect. 1 .—IIow such Rights are acquired. 

954. The rights of a surety against the creditor accrue to him Wlicn , . 
from the relation created by the guarantee^), and arise at the arise? 8 ng * 
time of his becoming surety, and not merely when he discharges 
the obligation of the principal debtor (r). It is not, therefore, the 
law that the surety has no rights until he pays tho guaranteed 
debt (a). 

The rights of a surety may also be acquired where two or more Rifihfs 

_acquired by 

549; Jeffs v. Davies (1866), L. II. 1 Q. B. 372; and see p. 626, post, and title debtors 
Set-off and Counterclaim. Formerly a mere liability under a guarantee 
could not have formed tho subject of a set-oil {Crawford v. Stirling (1790), 4 
lisp. 207; Morley lngJis (1837), 4 Bing. (n. 0.) 58), though monoy actually 
paid for another under an indemnity might have been set off as money paid to the 
use of tho plaintiff [Hutchinson v. Sydncv (1864), 10 Iixeh. 438). Debts payable 
on a contingency are provable in the winding up of companies (Companies Con¬ 
solidation) Act, 1908 (8 Edw. 7, c. 69), s. 206). When one of several co-suretios 
is sued on his guarantee, he can enforce contribution from the rest by means 
of a*third party notice (It. S. C., Ord 16, rr. 48, 49 et scq.; and see p. 533, post). 

(n) Chectham v. Crook (1825), M‘Cle. & Yo. 307. 

(o) Coates v. Coates (1864), 33 Beav. 249 ; and as to an executor’s right to 
retain a legacy to meet a debt, see title Executors and Administrators, 

Vol. XIV., p. 268. 

(p) He Walker, Sheffield Banking Co. v. Clayton, [1892] 1 Ch. 621 ; Ex parte 
Waring, Inglis, Clarice (1815), 19 Ves. 345; but see, contra, Wright y. Morley, 

Morley v. S<. Allan (1805), 11 Ves. 12, per GFrant, M.R, at p. 22; Maure v. 

Harrison (1692), 1 Eq. Cas. Abr. 93. This last-named case has, however, been 
explained in Be Walker, Sheffield Banking Co. v. Clayton, supra. As to what 
happens to such securities in the event of both the principal debtor and surety 
becoming bankrupts, and as to the creditor’s right generally in such a case, 
see title Bankruptcy and Insolvency, Vol. II., pp. 204 et seq. 

(q) Pooley v. Harradtne (1857), 7 E. & B. 431 ; Hollier v. Eyre (1842), 9 Cl. 4 
Fin. 1, H. L.; Qreenough y. McClelland (1860), 2 E. & E. 424; Samuell v. 

Eowarth (1817), 3 Mer. 272, 277 ; Oraythorne y. Swinburne (1807), 14 Ves. 160. 

(r) Dixon y. Steel; [1901] 2 Ch. 602; and see Lake y. Brutton (1856), 2 Jur. 

(n. s.) 839, 0. A.; Fledge y. Buss (I860), John. 663 ; South v. Bloxam (1865), 

2 Hem. & M. 457. 

(«) Dixon v. Steel, supra, per Cozens-Hardy, J., at p. 607; but see 
Howe Ex parte Brett (1871), 6 Oh- App. 838, per Mrllish, L.J., at p. 841. 
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debtors arrange inter se that one or more of their number shall 
be regarded as a surety or sureties for the rest and notify such 
arrangement to the creditor, whose consent thereto is, however, 
unnecessary (£). Moreover, if a creditor, with knowledge that 
another is intending to become a surety, accepts the instrument 
under which the surety’s liability arises, the rights of a surety 
against him are thereby created (?/). Where, however, two persons 
give a joint promissory note for the debt of one, it is necessary, in 
order to give the other the rights of a surety against the creditor, 
to show that he was only a surety and that 'the creditor knew him 
to be so and acceptod him as such (a). 

Sect. 2. —Rights before Demand of Payment under the Guarantee 

has been made. 

956. The surety may, after the guaranteed debt has become 
due, and before he has been asked to pay it. require the creditor to 
call upon the principal debtor to pay oil' the debt (b). The 
creditor is, however, not bound to sue the principal debtor before 
suing the surety who, moreover, even where he deposits the 
amount of the guaranteed debt, cannot compel the creditor to 
proceed against the principal debtor unless he undertakes to 
indemnify the creditor for the risk, delay, and expense he thereby 
incurs (<•), and, apparently, satisfies him that the principal debtor 
is solvent (d). 

956. The surety may at any time apply to the creditor and pay 
him off, and then (on giving a proper indemnity for costs) may sue 


(t) Bouse v. Brad foul Banking Co., [1894] A. C. 586, overruling Swire v. 
Redman (1876), 1 Q. B. 1). 536, and following Oakeley v. I’ashcller (1836), 4 Cl. 
& Em. 207, H. L.; Oakfoid v. European and American Steam Shipping Co. 

e , 1 Hem. & H. 182, 190 ; Overend, Gurney & Co. ( Liquidators) v. Oriental 
cial Corporation (Liqmdutois) (1874), L. It. 7 II. L. 348. 

(u) Wythes v. Labouchere (1859)) 5 Jur. (n. s.) 499, 500; White y. Corbett 
(1859), 1E. & E. 692, Ex. Ch.; llolher v. Eyre (18 42), 9 Cl. & Em. 1, H. L. Before 
the introduction of equitable pleas by tho Common Law Procedure Act, 1854 
(17 & 18 Tiot. c. 125), ss. 83—86, parol evidence was inadmissible at law to 
prove that one of Beveral persons, jointly and severally bound, was, in fact, 
only a suroty and'entitled to be so tieated by the creditor (see Lewis y. Janes 
(1825), 4 B. & O. 506), while in equity snob evidence was always admitted in 
proof o! tbe fact ( Craythorne y. Swinburne (1807), 14 Yes. 160, ptr Loid Eldon, 
L.O., at pp. 170, 171; and see Clarke v. Henly (1838), 3 Y. & C. (ex.) 187). 

(a) Strong v. Foster (1855), 17 C. B. 201; Pooley y. Uurradive (1857), 7 
E. & B. 431. As to the case of joint obligors, see pp. 568, 569, post, and Ashbee 
V. Pidduck (1836), 1 M. & W. 564, cited m note (p), p. 569, post. 

(b) Bouse y. Bradford Banking Co., [1894] 2 Ch. 32, C. A., ptr A. L. 
Smith, L.J., ntp. 75; affirmed, [1894] A. G. 586; Banelaugh [Earl) y. Hayes 

e , 1 Torn. 189, per Sir E. North, Lord Keeper (afterwards Lord 
ifout)), at p. 190; Bees v. Berrington (1795), 2 Ves. 540, per Lord Lough¬ 
borough:, L.O., at p. 542; Wiight v. Simpson (1802), 6 Yes. 714, per Lord 
Eldon, L.O., at p. 734; Bank of Ireland y. Beresford (1818), 6 Dow, 233, H. L., 
per Lord Eldon, L.C., at p. 238; iNisbet y. Smith (1789), 2 Bro. 0. 0. 579, per 
Lord Thurlow, L.C., at p. 582; Lee y. Book (1730), Mos. 318. The existence 
of this right has been questioned ( Ewart y. Latta (1865), 4 Macq. 983, H. L., per 
Lord WEBTBURV, L.C., at p. 989; Jackson y. Diyby (1854), 2 W. B. 540 ; and 
see Lloyd v. Dimmack (1877), 7 Oh. D. 398, 401 ; Story, s. 639. 

(e) Wright v. Simpson, supra, per Lord Eldon, L.O., at p. 734 : and see 
Btory, ss. 327, 849. 

(dj See Wheeler v. Benedict (1885), 43 New York Supreme Court Eeports, 478. 



• Part VI.-— The Surety's Eights against the Creditor. 


507 

the principal debtor in the creditor’s name (e ), or, apparently, in Sect, 2. 
his own name, should lie obtain an assignment of the guaranteed Bights 
debt (/). This right is available -where the creditor has a right to before 
sue the principal debtor and refuses to exercise it ( g ). There does Demand of 
not, however, seem to be any instance in which a surety has ever, Payment 
in practice, exercised this right, and certainly the cases in which " fltc ‘ 
a surety makes use of it must be very rare (/?)■ 

957. A surety for the good behaviour of another in an employ- Fidelity 
ment may, if the employeo be guilty of misconduct rendering guarantees, 
him liable to dismissal, insist on the employer dismissing him (1). 

l)n the employer’s failure to do so the Burety will be discharged, 
where the employer liimself possesses the power of dismissal (k), but 
not where such power is vested in other persons who refuse to 
exerciso it when requested to do so by the employer (l). The 
surety should, for his own protection, where an employee for whom 
he is answerable has been guilty of embezzlemont or other miscon- Misconduct of 
duct justifying dismissal, insist on having the guarantee or fidelity employee, 
bond given up to him (m). Otherwise I10 may bo taken to liave con¬ 
sented to remain liable, notwithstanding such misconduct (»)• 

An employer is not, apparently, bound to give notice to the surety Notice 
of tlie employee’s misconduct (o). He must not, however, actively surety, 
conceal it (p), and it is certainly prudent to give such notice to the 
surety as soon as possible, for otherwise the employer runs tlie 
risk of possibly discharging tlie surety (q). 

958. A surety may, in any action that may be brought against Equitable 
him by the creditor on the guarantee, set up a defence of discharge defencefl - 
from liability on equitable grounds (r). 

A guarantee may be cancelled and set aside on equitablo grounds («) Cancellation, 
on application made to the Chancery Division of the High Court ( t ), 


(e) Swire v. Redman (I B76), 1 (J. B. D. 536, 541. 

(/) See Judicature Act, 1873 (36 & 37 Viet, c, 66), s. 25 (6); and title CiJOfiEa 
in Action, Vol. IV., p. 373. 

(a) Padwick v. Stanley (1852), 9 Hare, 627. 

(A) Swire y. Redman, supra. 

(t) Sanderson v. Aston (1873), L. R. 8 Exch. 73; Phillips v. Forall (1872), 
L. li. 7 Q,. B. 066; liurgess v. Free (1872), L. R 13 Eq. 450, per Maxins, V.-O., 
at p. 458; Smith v. Bank of Scotland (1812), 1 Dow, 272, H. L.; but see Byrne v. 
Muzio (1881), 8 L. R. Ir. 396. 

(&) Ibid. 

U) Caxton and Arrington Union v. Dew (1899), 68 L. J. (Q. B.) 380. 

(m) Shepherd y. Beecher (1725), 2 P. Wins. 288. , 

(n) Ibid. 

(o) Peel v. Tallock (1799), 1 Bos. & P. 419. 
h) Ibid. 

(q) See Snaddon v. London, Edinburgh, and Glasgow Assurance Co. (1902), 5 

F. (Ct. of Sess.) 182. . 

(r) Judicature Act, 1873 (36 & 37 Viet. c. 6G), s. 24 (2), (5), Formerly an 
injunction for the purpose was obtainable ( Hawlcshaw v. Parkins (1818), 2 
Swan. 539, 544; Samuell v. IPwarth (1817), 3 Mer. 272; Moore v. Boumaher 
(1815), G Taunt. 379 ; Small v. Currie (1853), 5 De G. M. & G. 141, C. A.; Allan 
v. Inman (1843), 7 Jur. 433). 

(«) Blest v. Brown (1862), 3 Giff. 450; and Bee Burgess y. Eve, supra; Allan 
V. Houlden (1843), 6 Boay. 148. 

(f) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 34 (3). 
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while any division of the High Court may give effect to an equitable 
defence alleging grounds for the cancellation of a guarantee (a). 

959. Any one of several sureties may, where each ia only liable 
for a distinct part of the same debt, and when, consequently, there 
is no right of contribution inter se, bring an action to set aside a 
guarantee for fraud without making his co-sureties parties thereto ( b ). 
In other cases, where it is desired to have a guarantee set aside and 
cancelled, all co-sureties should be joined (c) and the principal debtor 
should also be made a party to the proceedings instituted (d). 

Sect. 8 . —Rights on Payment being demanded. 

960. The surety, on being sued by the creditor for payment of 
the debt guaianteod, may avail himself of any set-off or counter¬ 
claim which the principal debtor ^possesses against the creditor ( c), 
and any division of the High Court can give effect to it or to any 
equitable defence raised (/). "Whenever the set-off or counter¬ 
claim jelled on does not operate directly to reduce the debt 
guaranteed, the principal debtor should be made a party, so as to 
bind him and prevent him afterwards claiming payment from the 
creditor (<j). 

A surety is not, however, bound to avail himself of a set-off, but 
may defend on other grounds and afterwards obtain relief in other 
proceedings (h), as by a cross-action (t). 

961. The surety, ivhen payment is demanded of him by the 
creditor, may also compel the latter, if lie lias a claim upon two 


(a) Judicature Act, 1873 (36 & 37 Viet c. 63), s. 21 (2): and see Batten, Came, 
and Came Banking Co., Ltd. v. Jletd (11102), Times, 1.1th February; and title 
Equity, Vol. X11L, pp. 52, 02 

(b) Bendlebury v. Walker (18il), 4 Y. & C. (ex.) 424; and see Coupe y. 
Tuiynam (1823), Turn. & B. 426. 

(c) Allan v. Ifoulden (1843), 0 Beav. 148. 

(J) Ibid. 

(ef Bechervaise y. Lewie (1872), L. B. 7 0. P. 372; Murphy y. Qlase (1869), 
L. B. 2 P. 0. 408 ; compare Thornton v. Maynard (1875), L. B. 10 0. P. 695. 
One of two joint and several obligors sued on a bond cannot set off against 
the creditor’s claim under the bond a debt due from the creditor to the other 
obligor and assigned by the latter to both obligors (Boivyear y. Paweon (1881), 
6 Q. B. D. 540; see also Newton y. Lee (1893), 139 New York Beports, 332; 
Gillespie y. Torrmce (1862), 25 New York Beports, 306; Alcoy and Qandia 
Bail, and Harbour Co. y. Greenfiill (1897), 76 L. T. 642). As to set-off and 
counterclaim, see, generally, title Set-off and Counterclaim. 

(/) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 24 (2); and see Moetyn v. 
]( eel Moetyn Coal and Iron Co. (1876), 1 0. P. H. 145. 

(y) Murphy y. Glass, supra. 

[h) JMi vies v. *S tambank (1855), 6 De G. M. & G. 679, C. A.; Thornton v. 
M'Kewan (18G2), 1 Hem. & M. 525 ; Davis y. Hedges (1871), L. B. 6 Q. B. 687 ; 
Jenner v. Morns (1861), 3 He G. N. & J. 45, per Lord Campbell, L.C., at p. 64. 
The foreign drawer of a bill accepted in England can, as against the holder 
in England, avail hnus-elf of a set-off on which the acceptor can, by foreign 
though not by English Jaw, rely, as extinguishing the acceptor’s debt, and 
therefore the liability of such drawer as surety in respect thereof ( Allen y. 
Kemble (1848), 6 Moo. P. 0. C. 314). 

(i) See Bullen and Leake’s Precedents in Pleading, 6th cd., p. 776 : and 
title Pleading. 
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funds in respect of the guaranteed debt one of which che surety 
cannot avail himself of, to resort to the other first (j). 

962. Where the creditor has security for a different debt from that 
guaranteed by the surety, and can consolidate such security with 
another held by him for the guaranteed debt, the surety may have 
the securities marshalled in his favour; that is to say, after the 
creditor has been paid in full the surety has a right to be recouped, 
not only out of the security for the guaranteed debt, hut also, in 
case of any deficiency, out of the other security, and to insist, where 
the latter security is sufficient to cover both debts, upon having the 
guaranteed debt liquidated out of it (/;). 

Sect. 4 .—Rights after Payment. 

963. Money improperly paid by a surety to the creditor in 
ignorance of fact can lie recovered (I), but not, apparently, money 
paid in ignorance of the general law (m). A co-surety should not 
he joined in such an action (»)• 

964. As soon as the surety has paid to the creditor what is due 
to the latter under the guarantee, lie is entitled, unless he has 
waived them (o), to be subrogated to all the rights possessed by the 
creditor in respect of the debt, default, or miscarriages, to which the 
guarantee relates (/>)• 

Thus the surety has, on payment, but not before ( q ), a right to 
the benefit of all the securities, whether known to him or not at the 

(/) Ex parte Kendall (1811), 17 Vos. 511; The Chioqqw, [1 898] P. 1. 

( k ) Hetjman y. Dubois (1871), L E. 13 Eq, 158; Praed v. Gardiner (1788), 2 
(.’ox, Eq. Cas. 86; Re Holland, Ex •parte Alston (1868), 4 Ch. App. 168; Re 
Stratton, Ex parte Sailing (1886), 25 Oh. 1). 148, 0. A. ; AldnJi v. Cooper 
(1808), 8 Ves. 882, 388, 389; Story, s. 638 ; and see also Drew v. Lockett (1863), 
32 Boav. 499; Wright v. Morten, Morley v. -St. Alban (1805), 11 Ves. 12, 22; 
Acwton v. Chorlfon (1853), 10 Ilare, 646. As to tho right of a mortgageo to 
marshall securities against a surety, sen South v. Bloxam (1865), 2 Hem. & M. 
457, and p. 514, post ; and, generally, titles Equity, Vol. XIII., pp. 142 et scq. ; 
Mortgage. 

(l) Mills v. Aldcrbury Union Guardians (1849), 3 Exch. 590. 

(in) See British Workman’s and General Assurance Co., Lid.<v. Cunliffe (1902), 
18T. L. E. 502, 0. A.; Re Carnac, Ex parte Simmonds (1885), 16 Q. B. 1). 
308, 0. A ; and as to mistake of law, seo generally, title Mistake. 

(n) Mills v. Alderbury Union Guardians, supra. 

(o) As to waiver of a surety’s rights, see pp. 515 et seq., post. 

(p) Morgan v. Seymour (1637), 1 Eep. Oh. 61 [120]. Persons claiming to be 

subrogated to the rights of others can only have the rights possessed by those 
whose position they take {The Milfwall, [1905] *P. 155, A., per Collins, M.E., 

at p. 163). As to the rights of subrogation possessed by insurers, see Finlay v. 
Mexican Investment Corporation, [1897] 1 Q. B. 517, where the underwriters of 
a policy of insurance for payment of the debentures of a public company, on 
satisfying their liability under the policy, were held entitled to be subrogated to 
tho creditor’s rights; and see title Insurance. As to rights of subrogation pos¬ 
sessed by trade creditors of a company in respect of dealings with its receiver 
and manager, see Be British Power Traction and Lighting Co., Ltd., Halifax 
Joint Stock Banking Co., Ltd. v. British Power Traction and Lighting Co., Ltd., 
[1910] 2 Oh. 470. 

(q) Re Howe, Ex parte Brett (1871), 6 Ch. App. 838, per Mellish, L.J., at 
p. .841; and see Re Jeffery’s Policy (1872), 20 W. R. 857 ; Lake v. Brution (1856), 
8 I)e G. M. & G. 440, C. A. The right of a surety to a collateral security is not 
in abeyance till he is called upon to pay (Dixon v. Steel, [1901] 2 Ch. 602,607; 
and see p. 505, ante). 
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Guarantee, 


Sect. 4. time when he became surety (?), which the creditor has received 
Rights from the principal debtor (s), before, contemporaneously with, or 

after after the creation of the suretyship (a), and whether or not they 

Payment, existed at the time when the guarantee was given (b). Moneys 
which by contract are appropriated to a particular purpose stand, as 
regards the surety, on the same footing as securities ( c). Moreover, 
if the creditor assigns the guaranteed debt and the securities for the 
same ( d ), such assignment is subject to the obligation to preserve 
the securities for the benefit of the surety (e). 

Origin The right of the surety to the creditor’s securities, on pay- 

of right, ment of the guaranteed debt is derivod from the obligation imposed 
on the principal debtor of indemnifying the surety (/), which makes 
it inequitable for a creditor, by electing not to avail himself of the 
securities for the guaranteed debt, to throw the whole liability on 
the surety (g). This right, which prevents the creditor from appro¬ 
priating a security for the guaranteed debt to the payment of any 
other debt or liability (h), does not rest upon contract, but upon 

(?•) Forbes v. Jackson (1882), 19 Ch. D. 615; Leicestershire Banking do. y. 
Hawkins (1900), 10 T. L. R 017; Duncan, Fox O' Co. v. Nath and South Wales 
Bank (1880), G App. Caa. 1; Nicholas v. Ilvllnj, [1901] 1 Ch. 192, C. A,; May hew 
v. Crichelt (1818), 2 Swan. 185, 191 ; Pearl v. Beacon (1857), 24Bcav. 186; Lakey. 
Brutton (1856), 8 De (1. M. <fe G. -HO, 0. A.; Merchants' Bank of London y. Maud 
(1870), 19 W. R. 657; Yonge y. Jleynell (1852), 9 llnro, 809; Hodgson v. Shaw 
(1834), 3 My. & K. 180; Craythorncy. Su'inhurne(l&07), 14 Yea. 160. A guarantee 
by one partner for the clcht of the firm, which gives the creditor a right of proof 
against the separate estato of that partner, in addition to his right of proof 
against the joint estate of the partnership, is a security within tho meaning of the 
principle laid down in He Holland , Ex parte Alston (1808), 4 Ch. App. 168; He 
Sti alton, Exports Salting (1883), 25 Ch. J >. 148, C. A., per Fry, L.J., atp. 153, ami 
to which, therefore, a person standing in the position of a surety is entitled (ibid.). 

(a) Ex parte Crisp (1744), 1 Atk. 133; Goddard v. Whyte (1800), 2 Cliff. 449; 
O'Carrol'a (Sir Daniel ) Cose (1745), Amb. 61 ; Duncan, Fox <1* Go. y. North and 
South Wales Bank, supra; Brandon v. Brandon (1859), 3 Do (>. & J. 524; 
Parsons v. Briddocle (1708), 2 Yern. 608; Morgan y. Seymour (1637), 1 Rep. 
Ch. 64 [120]; Craythorne y. Swinburne, supra; Mayhtw v. Cnckett, supra; 
Wright y. Morlty (1805), 11 Yes. 12; Pledge v. Buss (1860), John. 663; 
Ex parte Itushfurth (1804), 10 Ves. 409; liobinson v. Wilson (1814), 2 Madd. 
434; Hodgson y. Shaw, supra; Strange y. Fooks (1863), 4 Gift. 408; Swam y. 
Wall (16*11), 1 Eep. Ch. 80 [119]. 

(o) Forbes v. Jackson, supra, at p. 621; Pledge y. Buss, supra; Lake y, 
Bruttor, supra; Campbell y. Rot hi veil (1S77), 47 L. J. (q. b.) 144; Be Davison’s 
Estate, [1894] 11. R. 56. 

( b ) Scott y. Knox (1838), 2 Jo. Ex. Ir. 778; and see Pledge y. Buss, supra; 
Lake y. Brutton, supra. As to the effect of loss of such securities, see p. 561, 
post. 

(c) Re Sherry, London and County Banking Co. y. Terry (1884), 25 Ch. D., 692, 
0. A., per Lord Selborne, L.O., at p. 702. 

(d) See p. 504, ante. 

(«) Wheatley y. Bastow (1855), 7 Do G. M. & G. 261, C. A., per Turner, L.J., 
at p. 279. As to the creditor’s right to surrender the secuiity and prove for the 
whole debt, if the principal debtor becomes bankrupt without discharging the 
surety, see title Bankruptcy and Insolvency, Yol. II., p. 227. In proving 
for the whole debt, he need not delivor up the guarantee or other collateral 
security not forming part of the property of the principal debtor (Re Goodman, 
Ex parte Goodman (1818), 3 Madd. 373). 

(/) Yonge y. Reyne.ll, supra; Nicholas y. Ridley, [1904] 1 Ch. 192, 0. A.; 
Barberton (Lord) y. Bennett (1829), Beat. 386. 

I (?) Aldrich v. Cooper (1802), 8 Vos. 381, per Lord Eldon, L.O., at p. 389. 

(h) Hearl y. Deacon (1857), 1 De G. & J. 461. 
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general principles of equity similar to those governing the mar¬ 
shalling of funds when one creditor of the same debtor may resort 
to either of two funds and another creditor to one only (i). 

965. If securities to which the surety is entitled are not volun¬ 
tarily givon up to him by the creditor, he may compel delivery DelIv .^ y ot 
and bring an action for the purpose (A*). 8Cs " ar * 8S ‘ 

■ 966. A surety for a limited sum only has, on paymont of such Right to the 
sum, all the rights of the creditor in respoct of that amount, and credit0 . r ’ s 
is, therefore, entitled to a share in any security held by the creditor inspect of 
for the whole debt (1), or in respect of another demand additional part of the 
to that for which he became surety ( m ), but not to the benefit of a debt » 
security givon by the principal debtor to the creditor, without the 
surety's knowledge, at a different time and for another part of the 
debt to which the suretyship does not extend (n). 

M 

967. Securities which are satisfied and extinguished b} r tho very Right to 
act of payment are available for the surety who has j^id the satisfied 
debt or performed the duty comprised by bis guarantee (<>). A secmiLiea * 
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Sect, 4, 

Rights 

after 

Payment. 


(i) Duncan, Fox d‘ Co. v. North and South Wales Dank (1SS0), G App. Cus. 1, 
per Loid Selboune, at p. Hi; and see Reyman v. Dubois (1871), L. R. Id Eq. 
1,38; Aldrich v. Cooper (1802), 8 Yes. 881 ; and p. 309, ante. Tho riglit is 
avadablo to tho indorsor of a lull, of exchange oil In3 paying tho amount 
thereof to tho diseountei of the lull aftor its dishonour by tho acceptor ( Duncan, 
Fox Co. v. North and South Wale * Dank, supra). 

(/•) Goddard v. Whyte (i860), 2 Cliff. 449. 

(/) Goodwin v. Gray (1874), 22 W. 11. 812. 

{to) Scott v. Knox (1838), 2 Jo. Ex. Ir. 778 ; and see Berridge v. Derridge 
(1800), 44 Oh. 1). 168; Lake v. Brutton (18.76), 8 J>o G. M. & G. 440, C. A. 
Whero two debts were due from a debtor to a creditor, and thero was a surety 
for the second debt only, it was held that as the securities lodged by the debtor 
with his creditor for tho hist debt weie miiio than sufliciont to pay it, tho 
surety was entitled to the benefit of tho surplus towards the liquidation of the 
soeond debt ( Draed v. Gardiner (1788), 2 Cox, Eq. Gas. 86; and see lleymaii 
v. Duhois, svj>ra). 

(n) Wade v. Ooopc (1827), 2 Sim. loo. Thus, whom a guarantee is given to a 
hank by one of its customers, and subsequently successive advances are made 
by the bank to him, not under tho guarantee, but independently thereof, and 
against securities which, on tho repayment of each advanco so made, are 
returned by the bank to its customer, the surety, though he has not been 
consulted with reference to such transactions, has no valid ground of objection 
theieto, and the customer is in such circumstances entitled, as against tho 
surety, to retain the secuiities returned to him by the bank ( Wilkinson v. 
London and County Banking Co. (1884), 1 T. L. R. 63, II. L.). 

(o) Mercantile Law Amendment Act, 1856 (19 & 20 Yict. c. 97), s. 5, which 
provides that every person who, being surety for the debt or duty of another, 
or being liable with another for any debt or duty, shall pay such debt or 
perform such duty, shall be entitled to have assigned to him, or to a trustee for 
him, every judgment, specialty, or other security which shall be hold by tho 
creditor in respect of such debt or duty, whether suoh judgment, specialty, 
or other security shall or shall not be deemed at law to have been satisfied by 
the payment of the debt or performance of tho duty, and such person shall lie 
entitled to stand in the place of the creditor and to use all the remedies and, if 
need be and upon a proper indemnity, to use the name of the creditor in any 
action or other proceeding at law or in equity in order to obtain from the 
principal debtor, or any co-surety, co-oontractor, or co-debtor, as the case may 
be, indemnification for the advances made and loss sustained by the person who 
shall have so paid such debt or performed such duty, and such payment of 
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Btirefcy- whose estate has been resorted to beyond what it is, inequity, 
bound to bear has the right to have an assignment made to him 
of every security whicn the creditor possesses against the principal 
debtor (p), and the satisfied debt is doalt with as still subsisting to 
the extent to which the surety is improperly resorted to ( q ). 

Thus, a surety who incurs an obligation on behalf of a mortgagor 
to a particular mortgagee and discharges it by payment is entitled 
to have the mortgage assigned to him as against puisne incum¬ 
brancers, who, however, are not thereby injured if they took their 
security with full knowledge of an existing prior incumbrance (r). 

On the other hand, the principle applies only where the joint 
liability arose out of contract, and one of two joint tortfeasors, 
who has paid tho damages due under a judgment against him and 
his co-tortfeasor, is not entitled to an assignment of the judgment 
to enable him to recover contribution from his co-tortfeasor ( s ). 
Moreover, a surety is not entitled to have an assignment of the 
principal security unless he pays the debt in full (a). 

The right to an assignment of satis tied securities must be enforced 
by action ( b ). The surety may recover aB damages, whore the 
creditor has refused to assign the judgment debt, tho value of the 
specific assets which would have been available for execution under 
the judgment, if it had been duly assigned, without showing, in the 
first instance, that there were no other assets available (c). The 
right to stand in the place of a judgment creditor and to enforce 
such right is not affected by tlie circumstance that actual assign¬ 
ment of the judgment has not been obtained (d). 

A surety for a Crown debtor, on paying the debt of his principal, 
is entitled to an order that he shall be placed in the situation of the 
Crown, and to have a writ of extent put in force on his behalf (e). 

968. Where the guaranteed debt is secured by a mortgage, the 
surety is, on payment of such-’debt, entitled to a transfor of such 


performance so made by such surety shall not be pleadable in bar of any such 
action or other proceeding by him ; provided always that no co-surety, co¬ 
contractor, or co-debtor shall be entitled to recover from any other co-surety, 
co-contractor, or co-debtor, by the means aforesaid, more than the just pio- 
portion to which, as betweon tho pai ties themselveB, such last-mentioned person 
shall be justly liable. 

(j>) tfi/Jc v. Eyre (18751, 9 I. It Eq 393, 395. 

[ if ) Hid., per Ohattekton, V -C , at p. 395 ; and see Batchcllor v . Lawrenci 
(1861), 9 0. B. (N. S) 543. 

[r'j die Davison’s Estate (1893), 31 L. E. Ir. 249 ; affirmed, [1891] 1 I. B. 56, 
C. A.; and see p. 513, post. 

(s) The Englishman und The Australia , [1895] P. 212. 

(a) Ewart v. Latin (1865), 4 Macq. 983, H. L.; and see lie Howe, Ex parte 

Brett (1871), 6 Ch. App. 838, 841. A right of distress for rent in arrear is not a 
security hold by a creditor in respect of a debt and capable of being assigned, 
and therefore is outside the statute [Re Russell, Russell v. Shoolbred (1885), 29 
Ch. D. 254, C. A.). V " 

(b) Phillips v. Dickson (1860), 8 C. B. (n. s.) 391; and see The Englishman 
and The Australia, supra. 

(el Oddy v. Haim (1885), Cab. & El. 532. 

(d) Re M'Myn, Lightbown v. M‘Myn (1886), 33 Ch. D. 575. 

(e) R. v. Balter (1856), 1 H. &N. 274 ; R. v. Robinson (1855), 1 II, & N. 275, n.; 
and compare p. 523, post. For write of extent, see title Crown Practice, 

Vol. X., p. Mr 
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mortgage (/), even though he was not originally aware of its 86ct - 4 - 

existence in)- Prior to such transfer a surety for payment of the Rights 

mortgage debt itself has, on payment of any portion thereof, an a ^ ier 
equitable charge (/<) arising automatically, which is not, however, Payment 

regarded as being an interest in the mortgaged lands (i). It need 
not therefore, and apparently cannot, bo registered, but is suffi¬ 
ciently protected by the original registration of the mortgage deed 
<5ut of which such charge arises ( k ). 

Whero a mortgage debt is in fact paid out of charges created by 
the surety further to secure tlie mortgage debt, lie is entitled 
to the benefit of the mortgagee’s securities against the mortgagor’s 
lands, although according to the proviso for redemption in tho 
event of the mortgagor or his surety repaying the mortgage debt, 
the mortgagee undertakes to reconvey the lands and charges to 
the uses on which they wore hold before the execution of the mort¬ 
gage deed ( l ). Moi cover, a suroty^who mortgages his own property 
as collateral security for a mortgago debt secured on another 
property has an interest in the latter property and is a necessary 
party to an action for foreclosure or redemption thereof (in). 

When the surety redeems tho mortgage debt, which ho is clearly Position of 
entitled to do (»). ho is deemed to do so for his own benefit, and is m * et y . 
not presumed, like tho mortgagor, to have done so for the benefit mortgaged 4 
of puisne incumbrancers; for the surety is not in privity with them, 
and towards them lie has undertaken no obligation for the dis¬ 
charge of their debts (o ); nor are they injured where they took 
their security with full knowledge of existing prior incumbrances (p). 

■ (/) Copis v. Middleton (1823), Tinn. & Ii. 221; Hodgson v. Shaw (1834), 

3 My. & K. 183. per Lord Bueno HAM, L.O., ut p 189. Some observations of 
Wood, V.-O., in South v. Bloxnn (1863\ 2 JJeut. & M. 457, created a doubt 
f/hother Jio -right of the surely, as such, to tho benefit of securities held by 
Sbe cieditor, arises until the surety puys»tho guaranteed debt. According 
to subsequent decisions, however, tho right oi a surety to a collateral security 
is not in aboyance until he is called upon to pay [Dixon v, Steel, [1901] 2 Ch. 

602; and boo LaJce v. Brutton (185G), 2 Jur. (n. 3.) 839, 0. A. ; Pledge v. Bust 
(1860), John. 663 ; and p 509, ante). 

(t /) Mayhew v. Crukett (1818), 2 Swan. 1S5 ; and see Goddard v. Whyte (1860), 

2 Giff. 449; Alien v. De I.isle (1856), 3 Jur. (n. s.) 928; lie Par ison’s Estate 
(1893), 31 L. R. Ir. 249; affirmed, [1891] 1 I. It. 56, O. A. 

(A) Ucdyev. Matson (1858), 25 Beav 310, Green v. Wynn (I860), 4 Gh. App. 

204 ; Allen v. De Lisle, supra ; lie Damsons Estate, supra; see also p. 522, post. 

(i) Kennedy v. Campbell, [1899] 1 I. It. 59. It is, therefore, not affected by a 
judgment registeied against tho surety mudoi tho Judgment Mortgage (Ireland) 

Act, 1850 (13 & 11 Viet. c. 29) [Kennedy v. Campbell, su}<ra). As to tiansfer of 
mortgages, see title MonxoAGK. 

(A) Such a charge need not, therefoio, it is submitted, bo iogistored under 
the Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 93 (1) (d). 

Equitable charges, which are not, liko that of a surety paying the mortgage 
debt, substitutional, but additional, should be registered under the Yorkshire 
Registries Act, 1881 (47 & 48 Viet. c. 54), s. 14 ; see Jones v. Barker, [1909] 

1 Ch. 321 ; and title Real Pkopeutv and Chattels Real, 

(l) M'Neale v. Reed (1857), 7 I. Ch. R. 251. 

(to) stakes v. (Hendon (1790), 2 Swan. 150, n. As to a wife charging her 
property as surety for her husband, see title Husband and With. 

(n) IPcwfe V. Coope (1827), 2 Sim. 155 ; Green v. Wynn (1869), 4 Ch. App. 204. 

(o) Re Davison's Estate, supra ; and see Allen v. De Lisle (1856), 5 W. R. 158. 

( p) Ibid.; and see Sawyer v. Goodwin (1875), 1 Ch. D. 361, 0. A. However, 
where the owner of two lots of land mortgages one of them, his surety is not 

H.b.—XV. 
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Shot. 11 *. 969. Whether the right of a surety to a transfer of a mortgage 

Bights can be postponed until he has paid off, in addition to the sum 

after originally advanced and in respect of which he is surety, such 
Payment, further advances as may subsequently have been made, is doubt- 
night of ful (q). There can, however, be no such postponement where the 
tackmg. ' surety was wholly ignorant of the subsequent advances having been 
made, and such advances were not contemplated at the time of the 
original loan (r), nor whore there is a special contract excluding 
the right to tack a second advance to one previously made ( s). On 
the other hand, where the alleged surety is really a principal 
debtor, he cannot claim the rights of a surety (t), and therefore 
the right of tacking against such a person and his personal 
representatives will be upheld (a). 

Consolidation 970. The position of the surety with regard to tlie right of a 
of mortgages, mortgagee to whom two properties have been separately mortgaged 
to insist on both mortgage debt& being paid oil’ as a condition of 
the redemption of either property, is superior to that of a second 
mortgagee; for the second mortgagee is necessarily a complete 
stranger to the first mortgagee, whilst between the first mortgagee 
and the surety a contract exists under which the surety has certain 
rights and equities which must not be impaired by the exercise of 
the right of consolidation or otherwise, and which bind the mort¬ 
gage securities into whatever hands they may come ( b ). Where, 

entitled, on payment of the moitgage debt, to stand in the place of the mortgagee 
as to that lot, where the other lot has been convoyed to him by the mortgagor by 
way of indemnity ( Cooper v. Jenkins (18t».'J), 32 Beav. 337; but see Brandon v. 
Brandon (1859), 3 Bo G. & J. 524; Lake v. Brutton (1850), 8 Do G. M. & G. 
440, 0. A.). 

(q) See Williams v. Owen (1813), 13 Sim. 597; Nicholas v. Ridley, [1904] 1 
Ch. 192, C. A. In Williams v Owen, supra, the right to tack against a surety, who 
bad joined in the covenant in tlio mortgage deed, was uphold, upon tho ground 
that ho must havo known of such sight, and have impliedly consented to its 
exercise. This doeision was followed in Farebrother v. Wodehouse (1856), 23 
Beav. 18, and was approved of in Brew v. Lockett (1863), 32 Beav. 499. On tho 
other hand, it was not cited nor followed in Boivkrr v. Ball (1850), 1 Sim. (N. s.) 
29, and was disapproved in Re Kirkwood’s Estate (1878), 1 L. 11. Ir. 108 ; 
Bawson v. Bunk of, Whitehaven CL&Tl), 4 Oh. Id. 639; and m Forbes v. Jackson 
(1882), 19 Oh. 1 ). 615, where Hall, V.-O., Lays down this principle, namoly, 
that tho surety m effect bargains that the securities which the creditor takes 
shall ho for tho surety, if and when ho shall he called upon to make any pay¬ 
ment, and that it is the duty of the creditor to keep the securities intact, and 
not to give them up and burden them with further advances. As to tacking 
generally, see title Mortgage. 

(r) Forbes v. Jackson, supra; Newton v. Chorlton (1853), 10 Hare, 646. 
Sometimes the security expressly givos to the debtor an option to call for 
further advances ( West v. Williams, [1898] 1 Ch. 488). In such circumstances a 
surety might, as in Williams v. Owen, supra, be held to have agreed that, should 
the option be exercised, the right to tack might bo put in force against him. 

(«) Bowker v. Bull, supra, 

(t) Duncan, Fox ( o. v. North and South Wales Bank (1880), 6 App. Cas. 1, per 
Lord Selborne, L.O., at p. 11. 

(a) Nicholas v. Ridley, sujira, 

[bS Bowker v. Bull, supra, per Lord Cranworth, Y.-Or, at pp. 34, 36; and 
see Brew v. Lockett, supra; Forbes v. Jackson, supra; Nicholas v. Ridley, supra. 
The Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), bye. 17, 
provides that a mortgagor seeking to redeem any one mortgage shall, by virtue 
of this Act, be entitled to do so without paying any money due under any 
separate mortgage made by him, or by any person through whom he claims. 
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however, the surety has in the mortgage deed expressly covenanted 
that, as between himself and the mortgagee, he is to be treated and 
regarded as a principal debtor, the right of consolidation can, 
apparently, be exercised against him (c) in cases where it can be 
exercised against the mortgagor ( d ). This right can only arise when 
all the mortgages were originally made by the same mortgagor, and 
it is not enough that the different equities of redemption have got 
into the same hands by assignment ( e ). 

The surety himself is not entitled, as against a second mortgagee, 
to tack to the lirBt mortgage, on its transfer to him by the creditor, 
the costs of unsuccessfully defending an action brought against 
him by the latter on his suretyship covenant (/). 

971. Where an action for foreclosure is brought one period only 
of six months is allowed for redemption to tho mortgagor and his 
surety, and not a period of six months to each in succession ( g). 

972. Besides his right to securities held by the creditor for the 
guaranteed debt, the surety is entitled to all the oquities which the 
creditor could have enforced, and these prevail not only against 
the creditor himself, hut also against all persons claiming under 
the principal debtor ( h). 

Sect. 6.— Waiver of Rights. 

973. The rights which the surety possesses of standing in the 
creditor’s place as regards the latter’s securities and equities, and 
on the bankruptcy of the principal debtor, may be waived by express 
words in the contract of suretyship itself ( i ), or else impliedly by the 

on property other than that comprised in the mortgage which he seeks to redeem, 
unless a contrary intention is expressed in tho mortgage deeds, or one of them. 
As to consolidation generally, see title Mortgage. 

(c) See Farebrother v. Wod'hmse (1856), 23 Beav. 18 ; Nicholas v. Ridley, [1904] 
1 Ch. 192, C. A. ; Duncan, Foe & Co. v- North and South Wales Bank (i860), G 
App. Oas. 1 , per Lord Sulkorne, L.C., at p. 11. 

(d) Conveyancing and Law of Propoity Act, 1S81 (44 & 43 Viet. c. 41), s. 17 ; 
and see Griffith v. Found (1890), 4o Ch. J). 553. 

(c) Sharj) v. Jlickards, [1909] l'Ch. 101). 

(/) South v. Bloxam (1865), 2 Hem. & M. 457. In this case, which was 
subsequently explained in Du on v. St*el, [1901] 2 Ch. 602, it was also hold 
that the doctrine of xnaislialling securities might ho applied against a surety in 
favour of a second mortgagee. 

(<j) Smith v. Oldiug (1884), 25 Ch. D. 162. A surety who has not paid oil the 
mortgage debt in wliolo or in pait, and is boupd only by Ins personal covenant, 
is not a necessary paity to a foreclosure action ( Gedye v. Matson (1858), 25Beav. 
310). 

(It) Drew v. Lockett (1863), 32 Beav. 499; and see Be Kirkwood's Estate (1878), 
1 L. R. Ir. 108; Imperial Bank v. London and St. Katharine Docks Co. (1877), 
5 Ch. D. 195 ; Brandon v. Brandon (1859), 3 I)e G. & J. 524. As to the surety’s 
rights on the bankruptcy of the principal debtor, see title Bankruptcy and 
Insolvency, Vol. II., pp. 204 et seq. 

(*) Be Fernandes, Ex parte Hope (1844), 3 Mont. D. & De G. 720 ; Earle v. 
Oliver (1848), 2 Exch. 71; Be Gillespie (1887), 19 L. R. Ir. 198; Midland 
Banking Co. v. Chambers (1869), 4 Ch. App. 398 ; Metropolitan Bank of England 
and Wales v. Goppee (1896), 12 T. L. R. 258, C. A. For forms of guarantee 
containing an express waiver of the surety’s rights against tho creditor, see 
Encyclopaedia of Forma and Precedents, Vol. VI., pp. 191 et stg. It is some¬ 
times agreed between the surety and the creditor that the receipt by the latter 
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Sect. r». surety's acceptance of an indemnity from the principal debtor in 
Waiver of lieu of the right lie would otherwise have possessed (A), or in some 
Eights. other way ( l ). Where thero has been an express waiver, the surety, 
in the event of the principal debtor's bankruptcy, is sometimes 
not even able to avail himself of a counter-security received by him 
from the principal debtor by way of indemnity until the creditor 
has been paid in full (m). 


Part VII.—The Surety's Rights against the 

Principal Debtor. 


Sect. 1 . —Nature of Fights and how acquired. 


Express 
right to 
indemnifica- 
tioo. 


Deposit of 
deeds with 
surety does 
not give right 
tb legal 
moi tgage. 


974. An express right to indemnification may be conferred upon 
the surety by the principal debtor (u), and in that case there can be 
no implied indemnity (o). The precise extent of an express 
indemnity is a question of construction in each particular ease(p). 
A joint contract of indemnity, however, is never considered as if it 
were joint and several (r/). 

The surety’s right to indemnification, even in respect of a 
specialty debt, creates a simple contract del it only (r). 

Where the indemnity takes the form of a deposit of title deeds 
with the surety bv the principal debtor, and thero is no agreement 
to execute a formal mortgage, the surety is only entitled to insist 
on having a memorandum signed by the principal debtor, specifying 


of dividends in the bankruptcy of the principal debtor shall not diminish the 
liahihtv of the surety uutil iho creditor has received twenty shillings in tho 
pound (Re Suss, Ex parte National''Provincial Hank of England, [1896] 2 Q. 15. 
12 ; lie Hellers, Ex parte Midland Banking Co. (1878), 38 L T. 395 ; Be Blakeley, 
Ex parte Aachener Disconto (Jest Use haft (1892), 9 Morr. 173; Re Rees, Ex. parte 
National 1’rovirnal Bank of England (1881), 17 Ch. I). 98, C. A.; Re Porter, 
Er parte Miles (1848), Do G. 623). A course of dealing between tho parties 
piior to the bankruptcy of the principal deblor will not apparently givo lise to 
tho piesumption that the surety has abandoned to the cieditor his light of 
proof against the estate of tho principal debtor (Ex parte Johnson 718531 3 
De (>. M. & G. 218). V ' 


(k) Cooper v. Jenkins (1863), 32 lleuv. 337 ; and see note («), p. 514, ante. 

(i) Waugh y. Wren (1862), 11 W. It. 244. 

(in) Midi and Banking Co. v. Chambers 71869), 4 Ch. App. 398. 

(n) Badeley y. Consolidated Bank (1886), 31 Ch. I). 536. 556; Cooper v. Jenkins 
(1863), 32 Deny. 337. A couulei-security giveu to a surety by a principal 
debtor, whose good behaviour he has guaranteed, where hold by way of 
indemnity only, reverts to tho principal debtor on the discharge of the surety 
from liability (M'Mahon v. Featherstonhai/gh, [1895] 1 I. R. 182). 

(<’) See p 147, ante, and the cases thero cited. 

OO Jhmhtll v. hie of Man Nail. Co. (1880), 42 L. T. 745, P. C.; Re Robinson, 
hr parte Etirreh (]$1 a), 1 Oh. D. 537, 0. A.; Re Simons, Ex parte Allard (1881). 
16 Oh. D. aOo, C A. v 

(q)^ Sumner v. Bun ell (1816), 2 Mer. 30 ; and see note(m), p. 502, and note (y), 

(>}/ergimn y. (litmn (1872), L. II. 14 Eq. 379, per WlOKENS, V.-C., at 
p 386; and see Re Giles, Jones y. Bennefather, [1896] 1 Ch. 956: and p. 522, 
pout 1 
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the terms of the deposit, and has no right to have a formal legal 
mortgage executed in his favour («). 

975. The implied rights possessed by the surety against the 
principal debtor are not identical with those which the creditor has 
against the latter (t), but aro somewhat similar to those possessed 
by one surety against another (a). They are available whenover 
the suretyship has been undertaken at the request, actual or con¬ 
structive, of the principal debtor, but not otherwise (h), since no 
ono can make himself the creditor of another by volunteering to 
discharge the latter’s obligations («). Once, however, such request 
has been obtained, an equity of indemnification becomes attendant 
upon the suretyship (d), and the principal debtor will be liable 
without the necessity of any further request for all earns subse¬ 
quently paid by the surety under the guarantee as money paid to 
the use of the principal debtor (<’). 

A surety, in respect of his righf to be indemnified by the principal 
debtor, is a purchaser for valuable consideration within the stat. 
(1571) 13 Eliz. c. 4, so that any lease or conveyance to him by way 
of indemnity in respect of his liability under his guarantee will be 
upheld (/). He is also, in nspoct of his right to bo indemnified, 

(*) Spoile v. Whaymaii (180.1), 20 Beav. 607. A bill of sale given by way of 
indemnity to a surety is void, because the prescribed form (Bills of Salo Act 
(1878) Amendment Act, 1882 (45 & 46 Viol. e. 43), Schedulo) is not applicable 
to such a security (Hughes v. Little (1886), 18 U. 33. 13. 32,0. A.; but seo 
Sibley v. Ihyqs (1885), 15 U. 33. I). 619). 

(f) Jiadelcy v. Consolidated Bank (1886), 34 Oh. I). 536, 556. Thus, though a 
creditor who has recovered judgment against ono paitnor cannot sue another 
piutner of the same flim, that rule docs not take away the lights of a surety for 
ono partner against another partner (ibid.). As to the rights of husband and 
wife where either is surety for the other, see title Husband and Wife. 

(a) Woods v. Creayhe (1828), l Hog. 313. 

(b) Alexander v. Vane (1836), 1 At & W. 511 ; Edmunds y. Wallingford 
(1885), 14 Q. B. D. 811, C- A.; E.call v. Pa ft ridge (1799), 8 Term Rep. 308, 310 ; 
Be Utnns, Lee y. Jhnns, [1896J 2 Oh. 584, per North, J., at p. 588 ; Pearce y. 
Blagrave (1855), 3 C. L. R. 338, 340; Warrington y. Furbor (1807), 8 Hast, 
242 , Hodgson v. Shaw (1834), 3 My & K. 183, 190 ; Morrtce y. Bedwyn (1731), 
2 Uaru. (k n ) 26; Ware v. 7 J or wood (1807), 14 Yes. 28 ; Kearsley y. Cole (1846), 
16 M. & W. 128; Boyd v. Brooks (1865), 31 L. J. (cir.) 605 ; Daviesy. Humphreys 
(1840), 6 M. & W. 153 ; Huntley y. Sanderson (i 832), 1 Ci. & M. 467 ; 
Beynolds v. Doyle (1840), 1 Man. & (3. 753; Kemp y . Bulls (1854), 10 Exeh. 
C07 ; Jones V. Broad hurst (1850), 9 U. B. 173, 193. 

(c) Hodgson y. Shaw, supra, per Lord Brougham, L.C., at p. 190; and see 
Lngh v. Dickeson (1884), 15 Q. B. I). 60, per Brett, AI.K., at pp. 61 et seg.j 
Johnson y. Boyal Mail Steam Packet Co. (1867), L. E. 3 O. P. 38, 43; and see 
Ogle v. Hay (1910), Times, 28th February. 

Id) Duncan, Fox & Co. v. North and South Wales Bank (1880), 6 App. Cas. 1. 

(f) Be Fox, Walker <k Co., Ex parte Bishop (1880), 15 Oh. 1). 400, 0. A.; Exall 
v. Fartrulge, supra; Pitt y. Purssord (1841), 8 M. & W. 538; Warrington v. 
Furbor, supra; Davies y. Humphreys, supra; Poumal v. Ferrund (1827), 6 
B. & 0. 439; Leigh v. Dickeson, supra; DuJJield y. Scott (1789), 3 Term Rep. 
374. Where a surety for the payment, of interest on a mortgage debt 
pays off both principal and interest on the mortgagor making default, in one 
sense the money so paid is not money paid to the use of the mortgagor ( Green 
r. Wynn (1869), 4 Ch. App. 204, perLord Hatherley, L.O., atp. 207); but 
the surety is in such a case entitled to redeem the mortgage, as in no other way 
can he be indemnified (ibid.) ; and see p. 513, ante. 

(/) Scot v. Bell (1672), 2 Lev. 70; Beverly y. Gatacre (1623), 2 Roll. Rep, 
305; Voluntary Conveyances Act, 1893 (56 & 67 Viot. o. 21). 
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Guarantee:. 


Shot. i. 
Mature of 
Eights 
and how 
acquired. 

Mortgagor 
for debt of 
another has 
Burety’a 
rights against 
the latter. 

Where there 
is no right 
of indemnifi¬ 
cation. 


“a creditor ” of the principal debtor within the stat. (1671) 18 Eliz. 
c. 5, which extends to future as well as existing debts (g ). 

976. A person mortgaging his estate to secure the debt of 
another stands in the relation of surety towards the person whose 
debt is thus secured, and can compel him to exonerate the estate {h). 

A surety for a receiver appointed by the court is entitled to be 
indemnified out of a balance due to him (?'). 

In certain cases a surety is not entitled to lie indemnified. Thus*, 
where a person has been ordered to find bail for good behaviour during 
a specified period a contract to indemnify bis surety is illegal (j). 
So monoy deposited with tlio surety, to be retained until the expira¬ 
tion of such period for his protection against the defendant’s 
default, cannot be recovered, oither before or after the expiration, 
unless the person who deposited it did not take part in the ille¬ 
gality^); and it is immaterial that the defendant has not com¬ 
mitted any default and the surety has not been called upon to pay 
anything (1). 

Apparently, however, before the illegal purpose has been effected, 
an action will lio to recover the deposit (m), though whether 
in order to prevent a plaintiff from succeeding in such an action 
the illegal object itself must be fully carried out is doubtful (n). 

A surety for payment of an instalment under a deed of 
composition is not entitled to the benefit of a counter-indemnity 
received by him from the principal debtor which the creditors have 
neither sanctioned nor authorised by their resolutions accepting the 
composition (o). 

r ___ _ _ __ _ ■ __ 

(<j) Soe Hurling v. Bishopp (1800), 29 Beav. 417; see title Fraudulent and 
Voidable Conveyances, pp. 78 et seg., ante. 

(/i) Lee v. Hook (1730), Mos. 318; Heirs s. Peira (1750), 1 Ves. Sen. 521; 
Evelyn s. Evelyn (1732), 2 I\ Wins. 639, 603 ; Fisher’s Law of Mortgage, Gtli eel , 
p. 082: compare* Re 1 VesLintlius (18‘J0', 5 B. & Ad. 817, 

(?) Qhmup s. Ilarrisnn (1814), 3 Yes. & B. 134. 

(f) Consolidated Exploration and Finance Co. v. Musrjrave, [1900] 1 Oh. 37; 
Herman v. Jem liner (1885), 15 Q. B. D. 501, 0. A. ; and see (Jiipps v. 11 art noil 
(1803), 4 B, & S. 414; Jones v. Orchard (1855), io O. B. 014; R. v. Porter, 
[1910] 1 K. B. 309 4 0. O. A. Ou the other hand, it ia not contrary to publio 
policy that sureties under an administration bond should be indemnified by 
tbo next of kin {Blake v. Bayne, [1908] A O. 371, P. 0.); seo also p. 440, ante. 

(Zr) Consolidated Exploration, and Finance Co. v. Ifusyrave, supra, per North, J , 
at p. 42. In thiB case tbo plaintiffs lecnvcied from the suiely shares which 
they hud transferred to the prisoner for an innocont purpose, and which did not 
empower the latter io make use of such shares for the purpose of indemnifying 
the surety. 

(/) Herman v. Jeuchner, supra, overruling on this point Wilson v. Strugnell 
(1881), 7 Q. B. I). 548; and see Jones v. Orchard, supra. The test whether a 
demand connected with an illegal transaction is capable of being eulorced at 
law is whether the plaintiff requires any aid from the illegal transaction to 
establish his case (Simpson v. Bloss (1810), 7 Taunt 240; Taylor v. Chester 
(1809), L. E. 4 O. B. 309, 314; Herman v. Jeuchner, supra). 

(m) Herman v. Jcnhner, supra, per Bowen, L.J., at p. 562 ; per Baggallay, 
I i.J., at pp. 504, 505 ; and see Tajipenden v. Randall (1801), 2 Bos. & P. 467 ; 
Wilson v. Strugnell, supra; Bones. Ekless (1860), 5 II. &N. 925; Fivui s. Nicholls 
(1846), 2 O. B. 601. 

(«) Herman v. Jeuchner, supra, per Baggaixay, L.J., at p. 565. 

(o) Re Simons, Ex parte. Allard (1881), 16 Ch. X). 505, C. A.; and see Wood s. 
Batl-r (1865), L. B- 1 Eq 139. On the other hand, a surety is entitlod to 
retain goods deposited with him by the principal debtor, unknown to the 
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A surety has no implied right of indemnity against a person 
who has agreed to indemnify the principal debtor in respoct of the 
guaranteed debt (p), Where by an agreement betvs een the surety 
and the principal debtor the performance of the guarantee by the 
surety is to operate as payment to the principal debtor of a sum 
due to him from the surety, the latter’s right to indemnification in 
respect of payment made by him under such guarantee cannot be 
enforced ( q). 

977. The surety’s right to be indemnified by the principal debtor 
or his estate will not be held to have boen abandoned, unless a 
contract on his part to abandon it has been proved ( r ); and the 
reservation in a composition deed of a creditor’s remedies against a 
surety necessarily implies the continuance of the surety’s right to be 
indemnified (s). 

Skct. 2 .—Lights before Satisfaction by Surety of the Guaranteed 

Debt or Liability. 

978. The surety may, even before payment has been demanded 
from him or the principal debtor ( t), call on tho latter to exonorate 
him from liability (a), if tho creditor has a right to sue the principal 
debtor and refuses to exercise it (a) (and apparently also in other 
cases ( b)), and may obtain relief from liability under his guarantee, 

latter's creditors, under an agreement to indemnify the suroty in consideration 
of bis guaranteeing the instalments under a deed of composition (lie Robinson, 
Ex finite liurrcll (1876), 1 Cli. T). 537, U. A ). 

( p) Re Law Courts Chambers Co. (188!)), G1 L. T. 669; and soe Crafts v. 
Tnttvn (1818), 8 Taunt. 365. 

(,f) ( 'oplaml v. Miller (1903), Times, 28th November. The existing rules of the 
Stork Exchange forbid sureties (“ rocomnienders,” aR they are termed) of persona 
seeking to join the Stock Exchange from receiving any indemnity (it. 22, 24, 20). 

(r) <'lose v. 02t>se(l853), 4 1 >o (r. M. & G. 17G, C. A. Whore a wife charges her 
separate estate as an indemnity to ono of* two sureties for her husband, the 
surety so indemnified, by subsequently discharging tho other surety from 
liability to contribution, pro tantu roleasos the wife’s estate from such charge 
(Hodgson v. Ifodyson (1837), 2 Keen, 701; and soo Way v. Hearn (1802), 11 U. B. 
(N. s.) 774, 7H2; Re Gervais' Ettate, [1903] 1 I. II. 172). 

(s) Close v. ( 'lose, supra. * 

(f) Gray v. Phillips (1905), 13 Scots Law Times, 145; Doig v. Lnwrie (1903), 
6 F. (Ct, of Sess.) 295. 

(«) Antrobus v. Davidson (1817), 3 Mor. 569, pir Grant, M.H., at p. 579 ; 
Bin re v. Redman (1876), 1 0,. B. D. 536, 541; Bechervaise v. Lewis (1872), L. 11. 7 
C. P. 372, per Wiixes, J., at p. 377 ; Ntsbet v. Smith (1789), 2 Bro. O. C. 579, per 
Lord TliUttl.OW, L.C., at p. 582; A hoy and Oandia flail, and Harbour Co. v. 
(Jreenhill (1897), 76 L. T., per Stirling-, J., at*p. 553 ; Lee v. Rook (1730), Mos. 
318, per Jekyll, M.B., at p 318; Cork v. Ravie (1801), 6 Yes. 283 ; Wooldridge 
V. Norris (1868), L. R. 6 Eq. 410; Re National Financial Co., Ex parte Oriental 
Commercial Bank (1868), 3 Oh. App. 791. A suroty for the payment of intere-t 
only on a mortgage debt is entitled to insist on the mortgagor paying that 
debt, and if he will not do so, to pay it himself and charge the mortgagor with 
the amount so paid and obtain indemnification by redeeming the mortgage 
{Green v. Wynn (1869), 4 Ch. App. 204, per "Lord Hathekxey. L.O., at p. 207 ; 
compare Re Westzinthus (1833), 5 B. & Ad. 817 ; and see note (e), p. 517, ante). 

(a) JPadwick v. Stanley (1852), 9 Hare, 627; disapproved in Mathews v. Saurin 
(1893), 31 L. B. Ir. 181, and Asehmon v. Tredegar Dry Dock and Whdtrf Co., Ltd., 
[1909] 2 Ch. 401, per Swinfen Eady, J., at p. 408. 

(b) Aschenon v. Tredegar Dry Dock and Wharf Co., Ltd., supra, per SwnrFEM 
Eady, J., at p. 408 ; and see Wooldridge v. Norris (1868), L. H. 6 Eq. 410. 
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Guarantee. 


Shot. 2 . although lie lias not paid (c). If his claim to be indemnified is 

Bights denied, he can obtain a declaration that he has a right to be 

before Satis- relieved from liability (cl), which relief is not limited to cases where 
faction by the creditor has a right to sue the debtor which ho refuses to 

Surety. exercise (c). The surety is also entitled to have a sufficient sum set 

apart to moot the claim for an indemnity (/). 

Whether a declaration may he obtained for a prospective right to 
indemnity before it has actually arisen is not so clear (r/), though', 
apparently, where it has arisen, the court will declare the right to 
indemnity generally with liberty to apply from time to time to 
work it out (h). 

An unpaid creditor who is a parly to tho action, in which an 
indemnity is claimed, should apparently be paid tbe sum awarded, 
but where he is not a party the person seeking indemnity is, it 
appears, entitled to have the money paid to him (0- 


Declaration 
of relief from 
further 
hability. 


979. A surety may also, by means of an action brought before 
payment against tbe principal debtor and creditor, obtain a declara¬ 
tion that he is relieved from all further liability under bis 
guarantee where tho acts and conduct of the creditor arid principal 
debtor have in fact so relieved him (j). 


Right of 980. By express contract the surety may before payment he entitled 

recover to recover damages from the principal debtor whoro, for instance, 
damages. tho principal debtor covonants with tho surety to pay tho amount 
due to the creditor on a day named and then makes default (/,). 


(r) Johnston v. »S In! page A asmintton (1887) ID Q, R It. 458, (J. A , per Lindivey, 
L.J., nt j»p. 4(10, 1GI ; llanrhwgh [Karl) v. Hayes (1683), 1 Vern. 18 ( J,per North, 
Lord Keeper (afterwards Lord Guildford). at p. 190; lie Snowdon, Kt paile 
Snowdon (1881), 17 Oh. P 44, 47, 0. A. ; Uobbs v. T Vayet (1887), 3G Oh. P 250, 
Mathews v Smirm (1803), 31 L. It Ir. 181 ; Wohncrshausen v. Gulhek, [1803] 2 
Oh 514 ; Robinson y.Harhn, [J89G] 2 Oh. 415, 42G; Kill a v. Pond, [1808] 1 (1. B. 
42G, 454, C. A.; / am/ v. Hill , (Ironbey's Chum (187 1), L. It. IS Fq. 182; Halstead 
x. Freeland (1904), Times, 25th July; contra, Lloyd v. Dimmaik (1877), 7 Oh. P. 
308 ; IIwihes-Hallett x. Indian Mammoth Gold Mines Go. (1882), 22 Oh. P. 061; 
Hhepheard v. Dray, [1906] 2 Oh. 235; Fetlled, [1907] 2 Oh. 571, 0. A. But 
a payment or chargo on property made by a principal debtor, to nr for the 
benefit of tho surety, will not necessarily operate to indemnify tho latter in 
rospoct of the liability he has contracted under his guarantee. Thus, a payment 
made by tho principal debtor which amounts to a fraudulent preference of 
the surety will not benefit tho latter, but will bo void altogether, see title 
Bankruptcy ant* Insolvency, Vol 11., pp 281 ct set/. 

(d) llobhs x. Wayei, supra, per Jvetchwich, J., at p. 259 ; Lacey x. Ihll, 
Crowley's Claim, supra. 

(f) Aerherson v. Tredegar Dry'Dock and Wharf Go , Ltd., [1909] 2 Oh. 401, 
following Mathews x. Kaurin, supra, and disapproving Padwiek v. Stanley (1852), 
9 Hare, 627. 

(/) Lacey v. Hill, Croivley'a Claim, supra, per JESSEL, M.R., at p. 191. 

(g ) Lloi,d x. l)imvia< /,-, supra; ITughea-IIallett v. Indian Mammoth Gold Mines 
Go., supra, at p. 565. 

( h ) Hughes-Kalldt x. Indian Marjimoth Gold Mines Co., supra, per Fry, J., at 
p. 565; and see Asclmson v. Tredegar Dry Dock and Wharf Co., Ltd., supra; 
Seton, Judgments and Orders, 6th ed., Vol. II., p. 1168. As to the general 
effect of an order wi'h “ liberty to apply,” see title Judgments and Orders. 

(t) Lacey X. Bill, Crowley's Claim, supra, per JESSEL, M.R., at p. 191. 

U) Wilson V. Lloyd (1873), 21 W. li. 507; Oaleley y. Pasheller (1836), 4 
Cl. « Fin. 207, H. L. ; and see Jscherson x. Tredegar Dry Doek and Wharf Co., 
Ltd., supra. 

(*) Looscmore y. lkulford ^ 1842), 9 M. & W. 657; Tousaawt v, Marhnwnt 
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981. The surety cannot, on the principal debtor becoming 
insolvent, exercise, in his own name, the right of stoppage in 
transitu (l), though apparently, if the surety for an insolvent buyer 
should pay the vendor, ho has such right, if not in his own name, 
at all events in that of the vendor (m). 

. Sect. 3 .—liiyhtn after Satisfaction by Surety of the Guaranteed 

Debt or Liability. 

982. The surety, as often as he pays anything under his 
guarantee in relief of the principal debtor, has an immediate 
right of action against tho latter ( n), though ho cannot accelerate 
his remedy by paying the guaranteed debt before it becomes legally 
due (o). Consequently, the principal debtor may be exposed to 
several actions at the suit of tho same surety, from which 
inconvenience and hardship he is # not protected by any iuIo of law 
requiring the surety to paj r tho whole debt due from the principal 
debtor before compelling reimbursement from the latter ( y). 

The taking of the surety's goods in execution (q), or the 
payment by him of money to prevent tlie execution p), is 
equivalent to payment (u) entitling liim to indemnification, it 
is doubtful whether tho giving by him of a promissory note to the 
creditor has this effect (A). On the other hand, the giving of a 

(1787), 2 Term hop. 100; 1‘anoj v l'oy (1828), X ]’>. A- 0 11; /JoJi/miu v. 
11< It (1797), 7 Term Hop. 97 , ('urr v. Roberts (183.5), 5 B & Ad. 78; Mart in v. 
Court (1788), 2 Toim Hop. 040. 

(l) Sijfken v. Wray (1805), 0 Hast, 071. A ln-dter foi an undisclosed principal 
(whoso position is somewhat analogous to that of a smety) may, in ceil am 
circumstances, exerciso the right of stoppage in transitu (Imperial Hunt: v. 
Loudon and St. Katharine Dviks Co (1877), 5 (’ll 1) 195). As to the effect of 
an attempted stnppugo by an unpaid vendor, see AV Wcstzmthus (1833), 5 
15. & Ad. 817. 

(m) Undei the Mercantile Law Amendment Act, 1850 (19 & 20 Yict. c. 97), 
8. 5; see p. 511, ante; Benjamin oil Sales, 4th ou , pp. 815, 84(5 The surety 
fora company may, as a contingent or piospective creditor (Companies (Con¬ 
solidation) Act, 1908 (8 Kdw. 7, c. 69), s. 137 (l); and seo tie Unlink Equitable 
Fond ami Moitgage Corporation, Ltd., [1910] AV. N. 58), bcfoih payment inudo by 
liun of tho {i;uai ail toed debt, present a petition to have such company wound up, 
though formerly he could not have done so ( lie Vrou Col/ter// <’o. (1882), 20 
L'h L>. 442, 0. A.). A winding-up order cannot, however, ho obtained by tho 
surety in respect of a mortgage debt of anothor company, which has assigned 
the equity of redemption to the company petitioned against, on the terms that 
tho latter indemnifies tho former, even if ho has paid part of the debt (tie Lam 
Courts Chambers Co., Ltd. (1889), 61 L. T. (56!?); see titlo Comtanibs, Vol. V., 
pp. 398 et seq. 

(n) Davies v- Humphreys (1810), 6 M. it AV. 153; Taylor v. Mills (1777), 
2 Oowp. 525; Taul\. Jones (1787), 1 Term hep 599; Ware v. tlonrwd { 1807), 
14 Yes. 28. 

(o) See Cupp in v. Giuy (1842), 1 Y. & 0. l'h. 205. 

( p) Davies v. Humphreys, supra, per PAURVi, 15., at p. 107. 

(a) Rodgers v. Maw (1840), 15 M. & AV. 444. 

(?■) Edmunds v. Wallingford (1885), 14 Q. B. 1). 811, 0. A.; Exall v. J’lolriitga 
(1799), 8 Term Itep. 308. 

(a) As to what amouuts to payment by a surety claiming contribution from a 
co-surety, see pp. 530, 531, post 

(b) liardayv. Gooch (1 797 ), 2 Esp. 571 ; Rodgers v. Maw, supra, pet Bullock, O.B., 
at p 449 ; M'Kenna v. Harnett (1849), 13 I. L. It. 200; Taylor v. Higgins (1802), 
8 East, 169; Maxwell v. Jameson (1818), 2 B. & Aid. 51 ; but see lie Role > is. Ex 
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bond by the surety to the creditor (c) or the substitution of one 
bond for another ( d ) is not equivalent to payment, nor will the 
payment of part of the guaranteed debt by the surety, together 
with an indemnity from the creditor against personal liability in 
respect of the balance thereof ( e), operate as a full payment of the 
guaranteed debt. 

Slight evidence of payment suffices (/), especially where there is 
an admission, by silence or otherwise, on the part of the principal 
debtor of due payment having been made by the Riirety (g). 

A surety for payment of the mortgage debt hv the mortgagor 
is entitled, on liquidating any portion thereof, to an equitable 
charge pro tanto on the property mortgaged (/()■ This charge 
arises automatically in respect of each payment made, and is 
substitutional and not additional {>). "When on payment of the 
whole mortgage debt by the surety a transfer of the mortgage is 
made to him, or a judgment declaring his right thereto is given, 
he takes tho placo of the mortgagee (L). Till then, however, he lias 
no such estate in the mortgaged lands as would be affected by a 
registration of a judgment against him(/), or which, apparently, 
need be or could bo registered. 

983. A surety who has paid tho creditor in relief of the 
principal debtor becomes to that extent a creditor of the latter (m), 
but only a simple contract creditor, oven whore tho original contract 
uudor which his liability arises is under seal (it). A surety to the 


parte Allen (1859), 3 J >o (1 S. J 117, C. A Where a ninety, under a joint and 
Mjvoiulpioniisaery note with the principal debtor, gives to the cioditoi, wlnm 
tho note is overdue, in payment and disehaigo thereof, hib own bolo note, and 
is accepted as solo debfcui und after wants executes to the creditor a moitgage 
of his (the surety’s) own pmpeily, of adequate valuo to &ecuie payment of 
tho piinripal debt and mteicst, even though such note and moitgage remain 
unsatisfied, the surety is, never!helor s, entitled to maintain an action against the 
pi incjpal debtor for money paid (L /»?cv. (tore, j 1901 ] 2 1. 11. 269; andsee M'Knma 
V. Harnett (1849), 13 J. L. It COS; Fahey v. Frau-Icy (1890), 20 L. It. Ir. 78). 

(c) Maxwell v. Jamison (1818). 2 11. & Aid. 51 , Taylor v. lhggms (1802), 3 
East, 169. 

( (l ) He Parkinson, F.x jarfc Serjeant (1K2.V), 2 Ql. & J. 23. 

(e) Soutten v. Smitten (1822). 5 15 & Aid. 852. 

(/) Price v. liurva (1857), 0 AY. It. 10. 

( 9 ) Ihul. 

(h) Ued ye v. Mahon (1858), 25 Ileav. 310; Alien v. Pc Lisle (1856), 3 
Jur (n. 8.) 928 ; Green v. Wynn (1809), 4 Ch. App. 201; Pc Par Ison's Estate 
(1893), 31 L. 11. Ir. 249, per Mormon, J , at p. 255 ; affirmed, [1891J 1 1. It. 
60, C. A. 

( l ) Soo p. 513, ante. 

(A) May hew v. Grid wit (1818), 2 8 wan. 180, 19!. 

(0 Kennedy v. Campbell, [1899] 1 I It. 59; and sco p. 513, ante. 

(m) If pa\ ment is made after tho debtor's death tho ninety is a creditor of 

the estate, and as such may bo entitled to administration {Williams v. Jukes 
(1864), 34 L. (r. 11 . & a.) 60; and see Wooldridge y. Norris (1868), L, It. 
6 Eq. 410). ‘ J 

(«) Badeley v. Consolidated Bank (1880). 34 Ch. D. 536, per Stirling, J., at 
. 556 ; Copis v. Middleton (1823), Turn. & R. 224; Simpkins v. Poulett (1824), 2 
j. J. (0. s.) (oh.) 81 ; and soo p. 51G, ante. As specialty and simple contract debts 
now rank together in tho administration of assets of a deceased person (Adminis- 
tuition of Estates Act, 1869 (32 & 33 Yiot. c. 46)), and as the insolvent estates 
of deceased persons aie now administered as in bankruptcy (Judicature Act, 
1875 (3b & 30 Viet. c. 77), s. 10; and see Be Wliituktr, Whitaker y. Palmer, 
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Crown, however, on paying off the debt of a deceased principal 
debtor, is entitled to the Crown’s priority in the administration of 
the deceased’s estate (o). A surety wlio has paid the amount secured 
on the principal debtor’s property is entitled to a lien thoreon (p). 

984. The suret}’’s right of indemnification is a right to be re¬ 
couped the amount which ho has actually paid for the principal 
^debtor with interest (1j), to which he is entitled because of his right 
to full indemnification from the principal debtor (r). Should the 
surety have sustained damage beyond the principal and interest 
which he has been compelled to pay under his guarantee, ho is 
entitled to recover such damage also (s). On his death the amount 
expended in respect of the suretyship is a debt due to his estato (a). 

A surety for an insolvent company which is being wound up is 
entitled to interest on all sums paid by him under his guarantee 
before the date of the winding-up order (b), hut not to interest 


BjSOt. 8. 
Eights 
after Satis¬ 
faction by 
Surety. 

Right to 
indemnifica¬ 
tion. 

Recovery of 

damages 
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[1001] 1 (Ti. 9, C. A ), tho distinction between specialty anil simple contract 
dobtB. no longer possesses the nnportaneo which once attached to it, 
especially us in the case of u surety he can now, by virtue of the Mercantile Law 
Amendment Aet, 1850 (19 & 20 Viet. c. 97), h. 5 (see p. 511, ante), indemnify 
himself hy means of u bond or other security, though satisfied, held by tho 
creditor in respect of the debt or liability to which tlio suretyship relates. 
However, tho surety, as a simple contract creditor, may, should the debt 
guaranteed bo a specialty debt, bo sooner barred of his remedy by tho Statute 
of Limitations than the specially creditor (Badcley v. Consolidated Bank ('880), 
34 Oh. D. 530, p>r Stirling, J., at p. 550). Moreover, should tho surety be 
appointed executor of the principal debtors will, he, as a simplo contract creditor, 
can only exercise his right of retainer as against simple contract creditors (He 
Jones, Calvcrv. Laxton (1885), 31 I’h 1). 440; and see Re A Hen, Adcock v, Evans, 
[1890] 2 Ch. 315). See also title Executors and Administrators, Vol. .XIV., 
p. 239. 

(o) Re (Vain lull (Laid), Manisty y. Churchill (1888), 39 Oh. D. 174; and 
compare p. 512, ante. 

(p) Muumuys v. Bury (1829), Taral. 147 ; Re Jeffery's Policy (1872), 20 
W. K. 857. Thus, whore the obligor of seVeral bonds, m which his solicitoi has 
joined as surety, subsequently by deed conveys specified real estate to such 
solicitor upon trust to sell, and out of tho proceeds of sale pay the bond cieditors, 
who have no notice of and are in total ignorance of tho existence of such deed, 
the doi'd in question is ono of agency only, of which tho creditors cannot claim 
the benefit, and tho solicitor is thcrefoio entitled to retail! tho estate thereby 
convoyed to him, until his discharge from liability as surety under tho bonds 
(Tib hi my v. Richards (1845), 1 Coll. 655). So, on a purchase of goods bv a 
brokor for an undisclosed punoipal m a market according to the usage ot which 
sucli biokep is personally liable in default of the principal, and is therefore a 
quasi -surety for the latter, tho unpaid vendors lion will p.os to tho broker on 
default made by the principal, oven though tho latter may have pledged his 
interest in tho goods to third persons and mdoi sed the delivery order to them 
(Imperial Bank v. London and At. Katharine lhicha Co. (1877), 5 Ch. I). 195). 

( q ) Re Fox, Walker & Co., Ex parte Bishop (1880), 15 Ch. 1). 400, 0. A. ; 
Ihtchman v. Alewart (1855), 3 Drew. 271; Lawson v. Wright (1786), 1 Cox, E<j. 
Cas. 275. 

(r) Petre v. Buncombe (1851), 2 L. M. & 1\ 107, per Erj/e, O.J., at pp. 115, 
116; Re Evans, Ex parte Davies (1897), 32 L. J. 281; but see Lancaster v Evora 
(1847), 10 Beav. 266. 

(a) Badeley v. Consolidated Rank, supra, pen- Stirling, J., at p. 556 Thus, 
bail may recover any reasonable expenses they may have incuned in taking 
their principal into custody for the purpose of surrendering him (Fisher v. 
Fallows (1804), 5 Esp. 171). 

(a) Willes v. Oreenhill (No. 1) (1861), 29 Beav. 376. 

(J) Rt Beulah Park Estate , Sargood’s Claim (1872), L. B. 15 Eq. 43. 
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accruing subsequently (c), nor, where the company is being wouud 
up under supervision, to interest accruing after the date of the 
confirmatory resolution to wind up (</). The surety is not, 
apparently, entitled to recover compound interest (e). 

985. A surety who compounds a debt for which he and the 
principal have become jointly liable can only recover from the 
latter the amount of the composition agreed to (/). 

986. The surety cannot recover from tho principal debtor sums 
paid in respect of a claim which the surety knows to be illegal (g) 
or void for fraud or immorality (h). 

A surety cannot, generally, recover from the principal debtor 
the costs of defending an action brought against him on liis 
guarantee, unless lie was authorised by the principal debtor to defend 
it (i), nor, apparently, unless such defence was, in the opinion of a 
jury, reasonable (j). 

lint a surety who is, in tlio circumstances of the caso, entitled 
to recover from tho principal debtor the costs of defending an 
action, has a right to costs as between solicitor and clieut(/r). 

987. A surety is not hound to resist the creditor’s claim against 
him if ho have no good defence thereto, and may make the best com¬ 
promise he can in such circumstances and then recover from the 
principal debtor indemnification in respect of tho loss incurred (/). 


(c) lie International Contract Co., Hughes' Claim (1872), L. Ii. 13 Eq. 623 ; 
Warrant Finance Co.’s Case (1863), 4 Oh. App. 613, Ehlno Vale Co.'s Case 
(1869), 5 Ob. App. 112. 

(d) Re. Imperial Land Co. of Marseilles, Lx. parte Colborne and Strait-bridge 
(1870), L. R. 11 Eq. 478. 

(e) Rigby v. Macnamara (1793), 2 Cox, Eq. Gas. 413. 

(/) Reed v. Norris (1837), 2 My. & Cr. 361. In tins case, which was decided 
before satisfied securities could he assigned to the surety (see p. 511, ante), tho 
surety obtained an assignment to a trustee for himself of the debt compounded ; 
soo also Ex parte Rush forth (1805), 10 Yes. 409. 

[g) Chambers y. Manchester and Milford Rail. Co. (1864), 6 11. & S. 588, per 
Blackburn, J. 

(h) Bryant v. Christie (1816), 1 Staik. 329. 

(<) (hllett v. Ihppvn (1S29), Mood. & M. 406 ; South v Compton (1832), 3 B & 
Ail 407; Roach v. Thompson (1830), Mood & M. 4N7 , Humiliate v. London, 
Chatham, and Borer Rail. Co (1874), L, 11 lOExch. 34, Ex Ch , per QuAlJf, J., 
at p. 44; Blyth v. Smith (1843), 3 Man. & G. 403 ; aud see Knight v. 
Hughes (1628), 3 0. & P 467 ; Tindall v. Bell (1843), 11 M. & W. 228; 
t'rampton y. Walker (1860), 3 E*. & E. 321; Garrard v, Cottrell (1847), 10 
U. B. 679. 

U) Mors-lr-Blanc v. Wilson (1873), L. R 8 C. P, 227 ; Beech v. Jones (1848), 
6 0. B. 696 ; Fisher v. Val de Tracers Asphalts Raving Co. (1876), 1 0. P. 14. 51 1; 
hut see Baxendale v. London, Chatham, and Dover Rail Co., supra, per Quaix, 
J., at }>p 44, 45. Where tho principal debtor was liable to pay “on 
demand,” but faded to do so, and a, writ was then issued against the surety by 
the creditor, it was hold that, as such writ was tho first notification to the 
surety of the principal debtor’s default, he might recover from the latter the 
costs of the writ in the action, hut not of the subsequent proceedings [Pierce 
v. Williams (1854), 23 L. J. (ex.) 322). 

(k) Howard v. Lov-grove (1870), L. R. 6 Exch. 43; and compare Clare y. 
Dt Ison, [1910] 1 K. B. 35 ; and compare pp. 485, 486, ante. 

(0 Neu-borough(Lord)y. Schroder (1849), 7 C. B. 312,399; and see Pettman 
f. litlle (1850), 9 0. B. <01. As to the liability of a principal debtor to hi* 
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However, where a surety seelcs to recover under an indemnity bond Bbct - 3. 
the loss sustained by him, the mere production of a judgment Rights 
signed against him by the creditor is not, apparently, of itself after Satis- 

sufficient evidence of such loss (m). faction by 

Surety. 

Sect. 4. —Enforcement of Unfit a. * 


• Sub-Sect. 1 .—Action for Indemnification. 

988. A surety is entitled to maintain an action for indomnifica- Surety’s 
tion (n) either iu tho High Court or in the county court, according 
to the amount of his claim (o), and ho will not bo restrained from tion. 
enforcing his right to be indemnified, even though ho may before 
action brought have made representations of his intention to 
abandon such right ( 71 ). If a writ is issued in tho High Court, the 
mode in which the suretyship arose should he stated in the 
indorsement ( q ). • 


989. Whore the principal debtor has given tho surety an 
indemnity under seal, the surety should sue thereon (?■), and not 
merely for money paid to the use of the former, as, in the absence 
of express stipulation 011 tlie subject botweon tho paiticH, an implied 
promise to indemnify only exists (.<?). 

Though a covenant of indemnity is joint in its terms, yet, if the 
interest of the covenantees is several, each may sue separately for 
a breach (t). 

Rub-Sect. 2.— Third Parly Notice (a). 


Surely 
holding 
an indemnity 
under seal 
should sue 
thereon. 


990. A surety against whom an action is brought in tho High indemmfica- 
Court on his guarantee may sometimes obtain indemnification by j Ion < j° ] f r 8 1 urc(y 
issuing a third party notice against the principal debtor ( b), hut p^riy” 
_____ _ ___ procedure. 


surety for expenses incurred bv the Lift or. It t disputing for some time the pay¬ 
ment of a just debt guaranteed by huu, see He (Jartray, K.c parte Marshall 
(1731), 1 Atk. 262. 

(m) Kmc/ v. Norman (1817), 4 G. 11. SHI; see also True v. Hurra (IS, IT), 
6 W. R. 40. 

(n) As to the time within which the notion must Im brought, see title 
Limitation of Actions Ah to a suioty's light of letiunor where bo is 
executor of the pimcipal debtor, see title Executors and Administrators, 
Yol. XIV., p. 257 ; as to lus rights on the bankiuptey of the principal debtor, 
see title Bankruptcy and Insolvency, Yol. II., pp. 204 ct, sty.; and as to his 
position on the insolvency of a company, see title Companies, Vol. V., pp. 308 
et seq. 

(o) See title County Courts, Vol. VII \ , pp- 428 <■/ *eq. 

f p ) Chadwick v. Manning. [1896] A. C. 231, P. C. , Jurdcn v. Money (1851), 5 
H. L. Cas. 185. 

(q) Ahearn v. O' Donovan (1880), 15 I. L. T. 7. 

(r) Toussamt v. Martnmant (1787), 2 Toim ltop. 100, 104 ; and see Dumlcll 
V. Isle of Man Rail. Co. (1880), 42 L T. 745, P. C. 

(s) Toussaint v. Martnmant, supra, per lluiXER, J., atp. 103 ; and see Ilamlyn 
& Co. v. Wood & Co., [1891] 2 Q. B. 488, O.’ A. 

(f) Palmer v. Sparshntt (1842), 4 Scott (n. r.), 743; Withers v. Iitrrham 
(1824), 5 Dow. & By. (K. b.) 106; James v. Emery and Cludde (1818), 5 Puce, 
629. A joint loan never creutos in equity a joint and several liability {Jones v. 
Beach. (1852), 2 De G. M. & G 886), notwithstanding dicta to the contrary 
(see Tiiorpe v. Jackson (1837), 2 Y. & O. (ex.) 363, .561), 

(a) Ap to third party notice, see title Practice and Procedure. 

\h) See R. S. 0., Ord. 16, rr. 48 et seq.; County Court Pules, Ord. 11; R% 
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Guarantee. 


Sect, *. while the surety can thus call in the principal debtor the latter 
Enforce- cannot call in the surety (c). 

meat of When tho surety avails himself of this remedy in order to enforce 
Bights. fln express contract by the principal debtor to indemnify him, he 
can sign judgment against the principal debtor before anything has 
been paid undor the guaranteo (d). 

Sub-Sect. 3. — Sei-ojf and Counterclaim. 

Liability 991. A liability under a guarantee may bo tho subject of a 

may be sot get-off or counterclaim (c), even though tho party relying on the 

oS ‘ set-off has collateral security for the debt or liability giving rise to 

the set-off (/). 

Exceptions. Where, however, directors of an unlimited liability company are 
sureties for it, they cannot, on its being wound up, set oil payments 
made by them after tho winding-up order, in discharge of their 
suretyship liability, against calls made before the tiling of the 
petition, and enforced by a subsequent order, but not yet paid (g). 


Part VIII.—The Rights and Liabilities of 
Oo-Sureties Inter se. 

Slot. 1.—The 1 light to Contribution. 

Sub-Sect. 1 .—By and against whom the Right is available. 

How right 992. A surety who has paid more than his share of the 
ant.es. common liability is entitled to compel contribution (It) from his 

Kit eh in, Ex, parte Yount/ (is,si), 17 Oil. IX GG8, 0. A., per James, L.J., at 
p. 070; English and *S'i o/tish Trust Co. v. Flafcau (1SS7), 30 W. It. 238. 

(r) He Kiichin, Ex j,arte Young, sujira, pn- James, L.J., at p. 670. 

(d) English and E vlfish Tmst Co. v. Eluleun, eupia. 

(e) Soo li. S. 0.,' Old. 10, r. 3; County Court llulos, Ord. 10, r. 2; 
jihKuinon v. Armstrong, Brothers & Co. (1877), 2 App. Cas. 531; aud pp. 601, 
605, ante. Ab to set-oil generally, poo title Set-off and Coitntekcdaim. 

(/) McKinnon v. Armstrong. Brothers dt Cn, supra, per Lord Ili.AOKBURN, 
»vppi living Lord OitMiDALE, at ]>. 5-12. A surety who in indebted to the principal 
debtor nmv sot off against fuich debt a piomissory note in the hands of a 
guaranteed cteditor which the lutter roceived from tho piincipal debtor in respect 
of the guaranteed debt, audio which the surety lias beeomo entitled on payment of 
tho guaranteed debt (Be Moseley (1 /ecu Coal and Coke Co., Ltd., Barrett's Case 
(No. 2) (1805), 4 l)o (>. J. & Sm. 750; comjiare Jones v. Mossop (1844), 3 Hare, 
60S). 

(g) lie Norwich Egiutuble Eire Assurance Co., Brasndt's Case (1885), 34 W. R. 
206, C. A. A Miu duo to nny inemher of a company in his character of a mem¬ 
ber by way of dividends, profits, or otherwise is not deemed to be a debt of tho 
company puj’ahlo to that member in a case of competition between himself and 
nny other creditor not a member of the company; but any such sum may bo 
taken into account foi tho purpose of the final adj uetment of the rights of tho 
conlributorios among themselves (Companies (Consolidation) Act, 1908 (8 
Ldw. 7, c. 69), b. 123 (1) (vii.)). As to a surety’s right of set-off generally in 
winding-up proceedings, see title COMPANIES, yol. V., pp. 502 ct see/. 

(A) 'ILL right is said to have existed in equity from the very earliest times 



Part VIII.— The Rights etc. of Co-Sureties Inter se. 


*27 
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co-sureties (i), whether they are bound jointly and severally (k) or s®ot. i. 
severally (Z), and by the same or different instruments (m), and The Right 
whether the surety claiming contribution did or did not know, when to Contribi* 
he became bound as such, that he was co-surety with others («). tlon. 

The right to contribution is not founded on contract, but is Basis of 
the result of a general equity arising at the inception of the Tight to 
contract of guarantee on the ground of equality of burden and contribution, 
benefit (o). In determining whether a relationship is that of 


f 


( Underhill v. T for wood (1804), 10 Yes. 200, per Loid Eldon, L.C., at p. 220), and 
at all events from the tune oi Elizabeth ( Wot met shausen v. ( lullick , [1800] 2 Ch. 
514, per Wright, J., at p 520), though thero is no reported instance of contri¬ 
bution between sureties before tho seventeenth century (ibid.). This right was 
not originally recognised at common law (Of ley ami Johnson's Case (1584), 2 Leon. 
166; and eoo Toussamt v. Marti nnant (1787), 2 Term ltep. 100, per Bullish, J., 
at p. 105 ; and Edqer v. Knapp (18411), 6 Scott (n. r.), 707, per Tindal, O.J , 
at p. 718), except, by tho custom of London [Layer v. Ntlson (1687), 1 Vern. 
456; OJjley and Johnson's Case, supra ; and see Wolmershausen v. Oulhek, supra, 
oer Wrigut, J., at p. 520). When contribution became recoverable at common 
aw as well as inequity, tho jurisdiction m equity still continued to be more 
convenient and more extensive. It was more convenient, because, when tho 
Miietios wero numerous and bound by sepamto instruments, by a single suit in 
equity, m 'which all tho emetics weio umdo defendants, it was possible to 
achieve that which at common law was only accomplished by separate actions 
agaiust the diffeiont sureties to recover their respective contributions 
(Craythorne v. Swinburne (1807), 14 Yes. 160, per Lord El,DON, L.O., at p. 164 ; 
Matdonald v. Whitfield (1888), 8 App. Ons. 738, P. 0.), and it was moiu oxtensive 
because whilo in equity the proportion of each surety’s contribution was 
regulated by tho number of solvent sureties ( Lowe v. Ih.mii (18S5), 16 Q. B. 1>. 
455, 458), at common law the proportion was estimated by and depended on 
the numhoi of sureties originally liable, whether solvent or not (Drown v. Lie 
(1827), 6 13. & G. 689 , Cuictll v Edwards (1800), 2 Bos. & L\ 268). Tho Judicature 
Act, 1873 (36 & 37 Viet c. 66), s. 25 (11), now provides that where there is 
any vaiianco between the rules of equity and those of common law with 
reference to the same matter the rules of'equity shall prevail. 

(f) Cowell v. Edwards, supra; lher mg v*. Wmthehva (Earl) (1800), 2 Bos. & P. 
270; Morgan v. Seymour (1637), 1 Hep. Oh. 64 [120]; Davits v. Humphreys 
(1840), 6 M. & W. 153, 167 ; Reynolds v. Wheder (1861), 10 0. B. (N. 8.1 561 ; 
Jump v. Linden (1814), 12 M hi W. 421 ; Re Snowdon, Ex parte Snowdon (1881), 
17 Gh. L>. 41, 0. A.; Macdonald v. WhitJhId, supra ; Drown v. Lee, supra ; Dotard 
v. Hawes (1853), 2 E, & B. 287 ; Ex parte (ft ford (1802), 6 Vos. 805; Giaythorne 
V. Swinburne, tnyira ; Turner v. Dames (1796), 2 Esp. 479; Dunn v. Slee (1817), 
1 Mooio (n. i*.), 2 ; Wlnting v. Ilurhe (1871), G Gh. App. 812; ll r ur« v. llorwood 
(1807), 14 Ves. 28, 31, 34; Stirling v. Forrester ■ i2l), 3 lili. 575, II. L. 

(k) Underhill v. Hoi wood, supra, per Lord Eldon, L.G., 

Re Gervats' Estate, [1903] 1 J It. 172. 

(l) See Ward v. National Dank of New fialand (1883), 

765, P, G. 

(m) Ellesmere Breivei y Co. v. Cooper, [1806] 1 Q, B. 75; Mayhem v. Criclcclt 
(1818), 2 Swan. 185, 192 ; J'endlchury v. Walker 0841), 4 Y. & 0. (EX.) 421; 
Si vain v. Wall (1641), 1 llep. Gh. 80 [149] ; Craythorne v. Swinburne, supra, per 
Lord Eldon, L.G., atpp. 167, 170; Dallas v. Walls (1871), 29 L. T. 599; Ware 
V. Norwood, supra, 

(n) Craythorne y. Swinburne, supra, per Lord Eldon, L.C., at p. 165; Whiting 
y. Burke, supra. 

(o) Leering v. Winch clsea (Earl), supra; Ramskill v, Edwards (1885), 31 
Ch. D. 100, per Pearson, J., at p. 110; Duncan, Fox cfc Co. y. North and South 
Wales Bunk (1880), 6 App. Cas. 1, per Lord Blackburn, at p. 19; Stirling y, 
Forrester, supra, at p. 690; Craythorne y. Swinburne, supra; Shepheard y. Bray, 
[1906] 2 Ch. 235, per Warrington, J., at p. 253; American Suiety Co. of New 
York y. Wrightson (1910), 103 L. T. 663. 


at p. 226; and sod 
8 App. Cas. 755, 
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Sbct. 1. 
The Eight 
to Contribu 
tion. 

When there 
is no right to 
contribution. 


Except ions 
to light of 
contnhutiun. 


Guarantee. 

principal anti surely, giving rise to contribution amongst co* 
sureties, the more form of the instrument creating it will be 
disregarded (}>). 

993. Where parties are not liable to a common demand there 
is no right of contribution between them (//), and there is no 

' principle of law which requires a person to contribute to an outlay 
merely because bo has derived a material benefit from it (r). 

There is no right of contribution when sureties are bound by' 
different instruments for equal portions of a debt due from the 
same principal debtor, tho suretyship of each being a separate and 
distinct transaction (s), nor where it is expressly arranged by 
contract that each shall bo individually answerable only for a given 
portion of ono sum of money duo from the principal debtor (t). 

Where co-defendants are decreed to pay the costs of an action, 
one co-defendant cannot, by an independent proceeding, obtain 
contribution in respect of such costs against the other (it). 

994. There is, it seems, no right of contribution against a person 
who became co-surely with another person at the request of the 
latter (b), or on the promise and undertaking of the other co-surety 

(]>) llcynubh i v. Wheeler (18(51), 10 0. B. (n s) 15(51. In determining the 
clunactor of a contract, its substance rather than its form and name will be 
ronsidoied (Hatton Heath, Hatton v. Btnnand, [1899] ] Q. B. 782, (’ A., j>cr 
ItoMliU, B J., at p. 798 (loveihcd, without affecting I hi.-, point, Seaton v. Iitnnand , 
Burn ami v Sniioit, [1900] A l\ loft); Shaw v Iloyn , Bid, |_ l ‘ J11 ] 1 (!h. 13S, 
}>er ‘Wauium/ion, J„ at p 117), though the name hv which the ]unties have 
1 ‘allcd it will lie the alfogi tin r diMcgmdcd ( Dane v Mo< ft/aye. Insurance Corpora¬ 
tion, [1801] 1 (j. J!. at, ('. A.). See also p. -Kin, ante In the case of a warrant 
of attorney executed by a principal and his suieties, should ono of tho sureties 
pay tho (lobt secured ttieioby he is entitled to recover a pieportiunal part fioui 
bis eo-suiety, who cannot afterwards move to have the wan ant set aside for 
defective execution (/‘roe v. Carter (184ft), 7 (1 15. 888; and soo p 532, post). 

( <1) Daider v. Hunt (181ft), 1 (J. 15. 300; Johnson v. Wild (1800), 44 Oh. D. 
14(5. Whoie one guarantee policy coders ono risk only, namely, defalcations 
by tlio employees, and another covers that and othor risks also, it is doubtful 
win thor (lie sureties under the Litter policy aio liable to contribution at the 
suit ol the suieties under the formei policy (American Hardy Co. of New Yoik 
v Wnyhiant (1910), 108 L T. 05(511). 

p) Buahon HU am-Clip Co. v. London Assurance, [1900] A. C. G; and seo 
Dab he v. Scottish Imperial Insurance Co. (188G), 34 Oh. 1). 234, G. A. ; Sharpe 
v. t'urnnnnys (1844), 2 Dow. & D. 501. So ono tenant m comruon of a house 
wlio expends money on onluisry repairs, not being necessary to prevent the 
house Jrom going to nun, has no right of action against Jus co-tenant for 
contiibutiou (Ltujh v. Dicheson (1883), 12 Q. H. D. 191). As to contribution 
between tortfeasors, see tifclo Tort. 

(*) Ooopr v. Twyman (1823), Turn. & 11.42(5; and seo Ward v. National 
Lank of New Zealand (1883), 8 App. (’as 7ftft, P. C. 

(t) 1 eiuihlmry v. 11 alker (1841), 4 Y. & O (lx.) 424. An agicemoiit by 
co-sun ties to bbaro liability e([ually r was held not to bo binding because tho 
settlement in consideration of which it was made could not be effected 
( Arcedeikne v. Howard (Lord) (1872), 27 L. I. 194, 0. A.). Two out of three 
persons jointly and severally bound in abend of indemnity to a sheriff, in a 
matter in which they me sever ally intciested, cannot, after having paid the 
whole sum secured by tho bond, join in an action against the third obligee for 
contribution (Kdbt/ v. Sled (1805), ft Esp, 191). 

(o) Dcarsly y. AliddUwed- (1881), 18 Oh. I). 23G; Heal and Personal Advance 
* «• v : (1881), 18 ('h. 1), 3G2, 0. A.; but see Newry Salt Works Co. v. 

Mai donnell, [1903 j 2 1. it 4o4 ; and compare cuses cited in note (/), p. 532, post. 

(o) Jurwr v. Davies (liSM»), 2 Eap. (which doea uot seem to be well 
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to indemnify him from all loss (c), where at least theie are circum- Sect i. 
stances from which it can he inferred that, ns between the two, one The Right 
only was to be liable for the guaranteed dobt; nor is there such to Contribu- 
right against a person who agreed to becomo surety on condition of tion. 
another person signing as a co-surety when the condition has not 
been fulfilled (d); nor will the right ho enforced where the * 
surrounding circumstances and the language of the instrument 
under which several persons arc bound indicate that there is a joint 
liability but no co-suretysliip (<>). A surety iur a surety is not 
liable to contribution (j ). 

995. The right to contribution is not available where the person where surety 
seeking to enforce it has been guilty of fraudulent concealment (rj). (unity of 
One surety, however, is not under any larger obligation in this concealment 
respect to his co-surety than the creditor is under to both of C L 
them ( h ). 

Suu-Sect. 2 —At what Time tin Jhyht arises. 

996. The right to contribution may arise either before or after When right to 
the surety has fulfilled his guarantee (i), though in the former case contribution 
there is very little authority to show the precise extent of the relief arises - 

to which tho surety is cutitled (k). lie can, however, before Relief before 
payment, by action against his co-sureties, compel them to contri- lament. 
Imte towards the liquidation of tho common liability (7) In such 
action he can obtain a declaration of his own right to contribution, 
and, should the creditor be a paity to the action, an order for the Form of 
co-surety to pay to the latter a proportion of the guaranteed debt, <«<kr. 
and, should the creditor not be a party to such actum, a prospective 
order directing the co-surety, upon payment by the surety of his 

reported), whoie the windy seeking to enfoicoeontiibuhon hadioeeived security 
fioin tho principal m rospcct of his suretyship liability. If this security had 
been given m pursuance of an anangenient* that tho surety should be theieby 
discharged, then certainly he would have no claim for contribution against his 
co-surety [bone v. Walla/ (ISIS), 2 Exeh 198) 

(i) Hue v. llae (1807), (i J. t’h. It. 490. L’urol evidence is admissible to prove 
tho existence of such an indemnity (ibid.), 

(d) Bony v. Moroncy (187(1), 8 1. It. 0. L. out, Ex. Oh. * 

(e) lie lkntmis FA ate, Liecn>es Insurance Cm pur at ion and (Jua, unlee Fund, 

Ltd. v. Denton, supra ; and see lie i!emus' Estate, [19011] 1 1. It. 172 , title 
Euuity, Yol. XIII., p. 80. 

(/ ) (' raythorne v. »S mnburne (1807), 14 Yes. 160, whoie it was held that parol 
evidence was admis-.iblo to show whether, in truth, tho defendant was a 
co-surety with tho plaintiffs for tho pinicipal debtor, and as such bound to 
contribute, or was a surely for both tho principal debtor and tho plaintiffs, and 
tin icfoio undei no such liability ; and see lie Denton's Estate, Lueasts Insmanee 
Corporation and (Juarantee Fund, Ltd, v. Pinion, [1904] 2 (Jh. 178, 0. A., and 
p. 4(30, ante 

[y) Miuhnth v. Walmesley (1884), 01 L. T. 19, per Kay, J., at p. 80, who there 
etaios that if, as is well settled, a iormal contract with the creditor may l»e 
avoided in certain cases of concealment by him of material facts from the 
surety, theio can ho no reason why tho implied contract or the equity for 
contribution between the sureties should not m like maimer bo resisted. 

(A) Muckrcth v. Walmesley, supra. 

(t) lie Snowdon, Ex parte Snowdon (1881), 17 Ch. 1). 44, 0. A.,, per James, L J, f 
at p. 47; Wolmershausen v. Oulhclc, [1898] 2 Oh. 514, 020. 

(fc) Wolmershausen v. Oulliek, supra, per Wright, J., at p. 020. 

(1) Ibid. As to proceedings to enforce contribution, boo p 082, post. 
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own share of the common liability, to indemnify the latter against 
further liability ( m ). 

The right to contribution after payment does not arise until the 
surety has paid more than his proportion or share of the common 
liability, that is to say, more than he can ever be called upon to 
pay (n), and he cannot, therefore, sue his co-sureties for a rateable 
proportion of what ho has paid the moment ho has paid any part 
of the debt (u), though, apparently, where the guaranteed debt is 
payable by instalments, a surety who has paid the whole of one 
instalment is entitled to recover contribution from his co-surety in 
respect of such payment to tbo common creditor in relief of the 
co-sureties (p). There is also, apparently, a claim for contribution 
where one surety has made a payment to the creditor of a sum of 
money, not exceeding the surety’s share of the guaranteed debt, if 
it has been accepted hv such creditor in full satisfaction of the 
whole of the suretyship liability (q), for when so much of a 
guaranteed debt has been paid by a surety as to make it clear that, 
us between himself and liis co-sureties, ho has paid all that ho can 
ever bo called upon to pay, there is then, but not before, an 
equitable debt for contribution upon winch even a bankruptcy 
petition can lie founded (r). 

997. A sun ty who has paid his full share of the guaranteed 
debt has a right of action against his co-sureties as often as he pays 
anything further (.s ). 


SlUi-SlifT. 3 .—Natinc awl Suph irnry of Doyimut entitling the Surety to 

Conti ibuiwu. 

998. The payment made by a surety under his guarantee is 
not treated as a payment made by him voluntarily (0, and lie need 
not, in Older to be entitled to'recover contribution, show that lio 


(m) Wotmcrshausen v. Gull irk, [1803] 2 Ch. 514,320; ami sen Aseherson v. 
Tredegar Dry Dale and WharJ Co, Ltd., [1000] 2 Oh. 401. Moi cover, a surety 
for another, who IioLIh an indemnity bond from a tlxml poison in respoit of 
tbo suretyship liability, may, after he }ms been called upon to pay, but before 
payment, maintain an action against the exoeuturs of the thud pewm tor 
administration, payment of the guaranteed debt, mid an indemnity [Wooldridge 
v. Norn* (18G81, L. 11. (1 Eg. 41(1) 

(v/) Ex parte Gifford (1802), ,6 Vos. 803; Davie,s v. Humphreys (1810), 6 
M. & W. 133; lie Snowdon, Kr parte Snowdon (1881), 17 Ch. 1). 44, 47, 0. A. ; 
Iv vir v. Dearre, [1888] W. N. 103 ; Gardner v. Brooke, [1807] 2 1. It. 0, O. A.; but 
Bee lie Mat. dona id. Ex parte Giant, [1888] AV. N. 130, C. A. 

(o) Dane* v. Humphreys, sujira, per Piuuui, II., at pp. 108, 109, and sco Ex 
parte Gifford, supra. 

(i>) He Mao onald, Ex parte Grant, supi a; Lawson v. Wright fl78G), 1 Cox, 
Eq. Cas 273 ; Lei-er v. Dearre, supia ; Craythorne v. Swinburne (ISO"), 14 Ves. 
160; Davits v. llumpheys, supra. 

’<j^ Be Snowdon, Ex parte Snowdon, supra. 

' Ibid., per James, L.J., at p. 47 ; and see Lawson v. Wright, supra. 

(«) Davies v. Humphreys, supra; Lawson v. Wright, supra. 

{t) Pitt v. Dwrssotd (1841), 8 M. & W. 538; Davies \. Humphrey*, supra. 
Aa to voluntary payments, m respect of which thero is no contribution, see 
Leigh t. Dickteon (1884), 15 Q. JJ. D. 60, 64, O. A. 
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abstained from paying the creditor until compelled by the latter 
to pay (a). 

'Che payment in respect of which contribution is claimed must, 
however, have been made by the surety in part at least out of his 
own money (b), or its equivalent (c). 

When he pays with the assistance of a stranger, both will be 
treated as one person, and tho claim for contribution will be allowed 
•only after the surety has brought into account moneys received by 
the stranger in respect of securities for the guaranteed debt (d). 

The surety should pay tho money due from him as such lo tho 
person legally ontitled to rocoivo it (<?\ Otherwise such payment 
may not operate to relievo him from liability under his guarantee, 
nor entitle him to claim contribution (J ). 

Sub-Sect. 4.—T17 tat is Bcconruhle by way of Conti thutwn. 

999. Tho amount recoverable from each co-surety is always 
regulated by the number of solvent sureties (r/). 

Whore each surety is liable for an equal amount, all contribute 
equally towards the common debt, and if not equally liable, then 
proportionately to the amount for which each is liable {h). 


(а) Pitt V. Puresord (18411, 8 M. & "\V. 538 

(б) Ucafd v. Swinden (1841), 13 JL. J. (u. 15.) 113; and see Lucas v WdLinson 
(1856), 1 11. & N. 420. 

(r) See Fahey v. Fraudcy (1890), 2(3 L. R. Ir. 78, wliero the transfer bv a 
surety of a moitgnge security held by him, which wsis accepted by tho creditor 
in discharge of tho suretyship liability, was treated by th<i eomt as equivalent 
to a money payment. If a ] irty gives a ptomi-soiy note for the debt of 
anothor, which the creditor accepts in paymont,, it opoiates as a p lyment to the 
paity’s use, and maybe received as such (Sard ay v. Pi odor { 1707), 2 Esp. 
571). 

(rf) Re Acceded: ne, Atkins v. Arredccknc f J883), 24 Oh. D. 709. 

(e) Marin v. Stennett (1845), 8 lleuv. 189. 

(/) As to wliat amounts to paymont, see Pattern v. Retford Union 
Guardians (1850), 1 II. & N. 523, Ex. Oil.; Stewart v. Abirdnn (183s), 4 M A W. 
211 ; Kaye v. Brett (1830), 5 Exeh. 2(39; Undent nod v. Ntchnlis (1855), 17 P 13. 
239; Bartlett v. Pent!and (1830), 10 15. & O. 7(30; Iltiwaid v. Chapman (18,31), 
4 0. & P. 508 ; Todd v. Bad (1821), 4 B. & Aid. 210, Russell v. Banytry (1821), 
4 B. & Aid. 395. 

((f) As already stated, soe p. 527, ante. This equitable rule (as to which seo 
Peter v. Rich (1029), 1 Rep (’ll. 19 [34] ; Pivmose v. Bromley (1739), 1 Atk. 89 ; 
Simpson, v. Vaughan (1740), 2 Atk. 31; Ifitdimau v. Sit wart (1855), 3 Jhew. 
271) did not formerly apply to tho common law courts, though upheld in 
courts of equity; seo note (/*), pp. 52(5, 527, attfe. It is, however, now leoognised 
in all divisions of the High Point (Judicature Act, 1873 (3(3 A' 37 Yict. c. (3(3), 
e. 25 (11); soo Loire v. Ihron (1885), 10 Q. 13 I). 455, per Lopes, J , at p. 458 ; 
Bamsktll v. Ed wards (1885), 31 Oh. 1). 100; Be Fox, Walker & Co., Ex parte Bishop 
(1880), 15 Oh. P. 400, O. A.; Buchanan v. Mam (1900), 3 E. (Ct. of Bess.) 215). 

(/,) Pendlehury v. Walker (1841), 4 Y. & O. (fix ) 421, pn' Aldeuson, B., at 
p. 441 ; Ellesmere Brewery Co. v. Cooper, [189(3] 1 (4. B. 75; and see Coupe v. 
Twynam (1823), Turn. & It. 426; Collins y.'Prosser (1823), 1 B. & O. 682; lie 
M’Ponayhs (18B3), 10 I. R. Eq. 269. It is sometimes dillicult to determine in 
what proportions the common liability shall he borne [Re Ennis [Bird. J.), Coles 
\. Peyton , [1893] 3 Oh. 238); and soe American Surety Co. of New Turk v. 
Wrightecm (1910), 103 L. T. 663, where one guarantee policy was limited to one 
particular risk, while the other covered that and other risks also, and it was hold 
that the contribution payable under tho latter policy, if at all, must be baaed on 
actual liability and not on contingent obligations. 
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Where sureties are bound by separate deeds and in unequal 
amounts, no one of them can be called upon to contribute beyond the 
sum for which he is liable under his own particular deed(i). 

Interest is recoverable by a surety on the sum due to him for 
contribution from the date when he paid tho common creditor (k). 

1000. The costs of an action defended by a surety cannot, as a 
rule, be recovered by him as part of his claim for contribution,, 
unless he was authorised by his co-sureties to defend (l), nor, 
apparently, unless it is established that in defending the action lie 
adopted a prudent and reasonable course (in). However, costs 
incurred in proceedings by which the common creditor’s claim was 
reduced may be included in ascertaining tho amount of contribution 
payable by one co-surety to another co-surety (a). 

1001. When claiming contribution the surety must givo credit 
for all that he has received from the principal debtor or by means 
of a counter-security given by way of indemnity (o). 

Svr.-tiE ct. 5 .—Enforremcnt of Contribution. 

1002. An action for the recovery of contribution (p) may be 
brought in the High Court or in the county court, according to the 
amount claimed (q). 

The form of the action is for money paid to the use of tho 
co-surety sued, unless there is a covenant for payment, in which 
case the action should be brought tliereon (r). 

An action for money paid, however, is not available unless the 

( 1 ) iSoo Crai/t/iorne v. Swinburne (1807), 14 Vos. 160 , Peering v. Winrhelsta 
(Karl) (1800), 2 Eos & 1*. 27(1. 

(It) //iff hman v. tile wait (1855), .'5 Prow. 211 ; tiwavi v. Wall (1041), 1 Rep Ch. 
80 [149] ; Lawson \. Wnght (178(1), 1 Oox.Eq. Pus. 275, ‘I'll ; Pctrev. Dunromle 
(1851), 2 L. M. & 1’. 107 ; and ewe lie Hunt (tiir F. S.), Harvey's Claim (1902), K6 
L. T. 504 ; lie Swan’s Estate (1869), 4*1. II Eq 209. Formerly interest wan not, 
apparently, recoverable by a study claiming contribution (Onge v. Truelnck 
(1S2K), Moll. 31, 41; tin 1 held y. Abbott (1832), Hayes & Jo. 110; Bell v. Fire 
(1818), 1 Swan. 00). 

(l) Knight v. Hughes (1828), 3 O it P. 407; Iloarh v. Thompson (1828), 
Mood. & At. 487 ; SBIh v. Smith (1843), 5 Man & G. 405 ; Tindall v. Bell (1843), 

11 M. & W. 228. As to when costs are recoverable by a pci son claiming 
indemnity against another, sec generally, p. 480, ante. 

(m) Tindall v. Bell, supra ; Jli<>om v Flail (1859), 7 C. B. (N. s.) 503. 

(n) Wolmershau8cn Oulhck, [1893] 2 (’ll. 514. Moreover, whore two 
persons have executed, as sureties, a warrant of attorney, given as a collateral 
security for a Bum of money advanced on moitgage to the principal debtor, and 
on default being made by the latter judgment is entered up on the warrant of 
attorney and execution issued against one of the sureties, he can recover from 
his co-surety a moiety of the costs of such execution (Kemp v. Finden (1844), 

12 Af. & W. 421 ; and see p. 528, ante). Warrants of attorney are seldom now 
given with mortgages 

(o) KmqH v. Hughes (1828), Mood. & M. 247 ; Steel y. Dixon (1881), 17 
Gh. P. 825 , Re Areederkne, Atkins y A?cedeckne (1883), 24 Gh. 3b 709 ; and see 
Ellesmere Brewery Co. y. Cooper, [18f)G] 1 Q. B. 75; llerridge y. Berridge (1S90J, 
44 Oh. P. 168. 

(p) As to the time within which the action must be brought, see title 
Limitation of Actions; and as to a surety’s right against an insolvent co¬ 
surety, see title Bankruptcy and Insolvency, Vol. II., pp. 41, 205. 

(q) As to the jurisdiction of the county court, see title County Courts, 
Vol. Vni., pp. 428 et seq. 

(r) Crafts r. Tritton (1818), 2 Moore (C. F.), 411 j oompare p. 525 as to 
proceedings for indemnification. 
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plaintiff has actually paid money or its equivalent ( s) and the pro¬ 
portion of contribution recoverable has been ascertained (it). Par¬ 
ticulars of demand aro, moreover, required from a surety claiming 
from a co-surety payment of a definite sum by way of contribution, 
and not merely an account (a). 

Though in all courts the amount of contribution recoverable from 
each one of several sureties is regulated, in accordance with the 
’equitable rule {!>) now prevailing (b), by the number of solvent 
sureties, it is oven now sometimes more convenient to sue for con¬ 
tribution in the Chancery Division of the High Court rather than 
in the King’s Bench Division thereof (c). 

1003. In an action for contribution the principal debtor and the 
co-sureties or their personal representatives should, although they 
may have become insolvent, bo made parties (d), unless the fact of 
their insolvency is clearly proved.or admitted, and oveu in such case 
the plaintiff has, apparently, the right to elect whether he will not 
bring the insolvent co-obligor or his representative before the 
court (e). 

Tn case of the death of a co-surety his representatives are liable, 
both legally and equitably, to contribute, to the evtent of his assets, 
what was due from him under bis guarantee (/). 

1004. A surety against whom an action has boon brought upon 
his guarantee may, without waiting to bring an action for con¬ 
tribution later on, at once assert his right thereto by means of a 
third party noticeb/) claiming contribution against his co-surety (/<). 


(s) Hee p. 629, ante, wkme also the li^kt to contribution bofore payment is 
discussed. 

(t) Sharpe v. Cummings (1844), ‘2 Ih>w. & L. 601 ; Bales v. Townleg (1818), 2 
Exeh. 162. In botb those eases tho right of emiti ibutum was disputed. 

(а) lilailne v. Osmaston (1881), 28 Gh. J)» 110, (’ A. 

(б) Soo note (//), pp. 620, 627, and note (g), p 631, ante. 

(i r,) I,owe v Piron (1886), 10 (}. B U. 466; Macdonald v. Whitjuld (1883), 8 
App. Gas. 733, P G. As regaids the o\ldenoe in an action foi locovory of confii- 
bution, an indorsement by the payee of a joint and several promissory note given 
by three peisons, and made by bun on such note, stuting that a cm tain specified 
sum bad been leceivedby the payee from one of the drawers (naming bun) on 
account of wuib note, and that the sum for which buck note was given had been 
oiigiually advanced to one of the drawers (naming him), is admissible m 
evidenco, in an action by the drawer (from whom the payee admitted he hail 
received payment) to lecover contnbution from his co-suretv and co-diawer, to 
prove, not only the payment to tho payee, but also to establish which of the 
three diawers was the principal debtor (Panne v. Humphreys (1840), 6 M. & IV. 
163). 

(d) Where the principal debtor is a party to the action his insolvency need 
not be proved (Onwell v. Edwards (1800), 2 Eos. & P. 208; Lawson v. Wright 
(1780), 1 Cox, Eq. Gas, 276), though, possibly, such proof may be required where 
ho is not a party to tho action (ibid.). 

(e) Damoll’s Glmnoery Practice, 6th ed., Yol. I., p. 252; and see Wolmers- 
Jiausen v. Oullick, [1803] 2 Oh. 514 ; Hole v*. Ilarnson (1673), Gas, temp. Pinch, 
15. As to a surety being entitled to obtain, before payment of anything under 
his guarantee, a declaration of his right to contribution, Bee p. 529, ante. 

(f) Primrose v. Bromley (1739), 1 Atk. 89; Simpson v. Vaughan (1740), 2 
Atk;. 31; Batard v. Hawes (1853), 2 E. & B. 287; and see Ashby v. Ashby (1827), 
7 B. & G. 444, per Bayubv, J., at p. 449, 

M As to third party procedure, see title PitAOTiCE and Procedure. 

(A) For form of third party notice by a surety claiming contnbution against 
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When thus made a third party, the co-surety should not appear 
separately, and by different counsel, if lie has no reason to sup¬ 
pose that the defendant surety will not fight the action to the 
uttermost (i). 

1005. The defences which one co-surety has against another 
when sued for contribution are no more and no less than the 
defencos one principal may have against another principal (k). 

Sub-Sect. 6 —Loss of Itiyht to enforce Contribution. 

1006. Tho right to recover contribution from a co-surety is not 
lost nor affected by the circumstance that the creditor has given 
time to tho surety seeking to enforce contribution (/■). 

Whether an agreement by a surety to give time to the principal 
debtor discharges a co-surety is still, apparently, doubtful (/«)• 

It is also doubtful whether the release of one co-surety by another 
discharges the remaining sureties from such proportion of the 
common debt as they would (but for such release) have been 
entitled to recover from tho suiety released (»). Where, however, 
one of two sureties who holds an indemnity from a third person in 
rospect of the suretyship liability discharges the other surety from 
his liability to pay contribution, he, pro tunto, rolievos such third 
person from liability to indemnify (o). 

Sect. 2.- —Uiybts in respect of Sena dies held by the Creditor or 

a Cosurety. 

1007. A surety who has made payment of more than his due 
proportion of the common liability is entitled to have assigned to 
him all the creditor’s rights and securities, whether satisfied or not, 


a, co-sun ty, se p It 8 C 1 ., Appendix it, Form No. 1. This form is by It. S. 0., 
Oril. lG,r. -IS, miulo to apply to co-defendants one of whom claims contribution 
or mdommty against tho other ( Fnyhah and Scottish Trust Co. v. Fluitav (1887), 
3(5 W. It 238) In giving leave to issue a third pm ty notice, the court will not 
consider whether the claim is a valid one, but whether the claim is bond fide, 
and, if established, will ie.suIt in contribution or indemnity [Carshore v. Noth 
hasUrn Hail. Co. (188,7), 29 L'h. J). 344, (J. A.); see also title Practice AND 
Procedure. 

(i) H'tHtauis v. Hill In,nan (1891), 7 T. L. It. 22G, Ch A. 

(/') it rent n nod v. Frantiy [1899] 1 <1. 11. 312, ('. A., pt >' A. L. SMITH, L.J., 
at ]>. 320; and see Vo/try \ Han't it (IS,jig, 1 (J. 15. (-Y s 122,7. 

(/) Dunn v. She (1817), 1 Moore (c. v ), 2. 

(m) (! rent wood v. Francis, supra; and see Vo ley v. Barrett, supra; this iR ro 
not v iihstanduig a dictum that whero two persons are sureties for the performance 
of an act by a thud person on a given day, if time ho given by one surety to tho 
primipal without the consent of tho other the latter is discharged from liability 
(flip/ v Hearn (1802), 11 It. 13. (n. s.) 774 , per Eiile, O.J., at p. 782; and me lie 
(Jervais J.state, [1903] 1 I. It. 172; IIodyson*v. J/odyson (1837b 2 Keen, 704). 

(w.) It is submitted that such a release chould have the effect stated m the 
text. According t,o au American decision, tho release of ono surety by another 
discharges tho olhci sureties (Ftchher y. (turner (1840), 11 New Ilampshiie 
Reports, 368). As icgaids the cffoct of the release of one of several sureties by 
tho creditor, see p. .><;o, post; Ward v. National Bank of New Zealand (1883), 
8 App. Cas. 755, I*. < 

(<>) Hodyson v. Hotly son, supra; and see Way y, Hearn, supra; Be Gervai *’ 
Astute, supra. 
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for the purpose of obtaining contribution (p), including, apparently, Bect - 2 - 
securities received by the creditor from co-sureties 'where the Rights In 
suretyships are contemporaneous and relate to the same transac- respect of 
tion ( q ), and he may therefore recover contribution by means of such Securities 
securities (r). He is likewise entitled to the benelit of all securities etc ‘ 
which have been taken by any other co-surety to indemnify himself* 

# against the common liability (s), and also of a judgment obtained 
by the creditor against the principal debtor and bis sureties, whether 
such judgment has been actually assigned or not (n. 

1008. A co-surety must bring into hotchpot whatever lie receives Hotchpot of 
from any counter-security obtained by him from the principal «> unt <' r - 
dobtor, even though he consented to become a surety only on comli- 8ecurity " 
tion of receiving such counter-security, and although the co-sureties 

were ignorant of this when they themselves became sureties (a). 

When by means of a counter-security the surety has been 
repaid what lie has paid on account of tlio guaranteed debt, and 
has shared tho amount thus received by him with his co-sureties, 
he will again be entitled to recover out of the counter-security the 
amount so banded over by him to them, whereupon their right to 
participate will again arise, and so on until tho whole of the pay¬ 
ments made by the co-sureties on account of tho guaranteed debt 
have been refunded or the value of tho counter-security has been 
exhausted (b). 

Part IX.—The Discharge of the Surety and 
the Determination of the Guarantee. 

Sect. 1 .—Fulfilment of the Purpose of the Guarantee. 

* 

Sub-Sect. 1 .—Ihj the Dnneipal Debtor. 

1009. Payment made by the principal debtor of the guaranteed Discharge 0 f 
debt will effectually discharge the surety (e). To have this effect, 

(p) Durvan, Fox & Co. v. North and Smith Wules Hank (1880), 6 Ajij). Oas 1, 
per Lord Blackburn, at p. 10. If several persons are indebted and one makes 
the payment, tho creditor is hound in conscience (if not by coni met,) to give the 
party paying the debt all Ins remedies against tho other debtors (Stirlivy v. 

Forrester (1821), 3 Bli. 575, ILL, per Lord ItEDEsliALE, at p 500). 

(q) Duncan, Fox if- Co. v. North and South Wahs Haul;, supra, inverting, with¬ 
out dissent on this point, Duncan, Fox iIs (*o. v. Nmth and Smith Wales Dank 
(1879), 11 Oh. D. 88, 0. A., p<r Jessed, M.R., at p. 90. 

(r) Mercantile Law Amendment Act, 1856 (19 & 20 Viet. o. 97), s. 5; De 
Darker, Maryan v. Hill, [1894] 3 Ch. 400, O. A. ; Ex parte Crisp (1744), 1 Atk. 

133, 133 ; Aldrich v. Cooper (1803), 8 Ves. 382, per Lord Eldon, L.O., at p. 389. 

(,) Done v. Walley (1848), 2 Exch. 198; Re Albert Life Assurance Co., Ex 
parte Western Life Assurance Society (1870J, L. it. 11 Eq 164, 177; Be Darker, 

Morgan v. Hill, supra; Be Clark, Ex parte Slohs (1818), De G. 018, 621; 

Story, b. 499. 

ft) Be M’Myn, Lightboivn v. M'Myn (1886), 33 Ch. D. 575. 

(a) Steel v. Dixon (1881), 17 Ch. 3). 825; and see Be Arcednki.c, Atkins v. 

Arredeckne (1883), 24 Ch. I). 709; Elhsmere Brewery Cm v. Cooper, [1896] 1 

G. B. 75. _ _ 

(b) Berridye v. Berridge (1890), 44 Ch. D. 168. 

(c) Be Parrett, Ex parte Whittaker (1891), 39 W. R. 400. Circumstances may 
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however, the payment must not amount to a fraudulent pre* 
fereuce (d), but must be a valid payment. Where a creditor accepts 
payment from the principal debtor in country notes of a bank 
which afterwards stops payment, instead of insisting on the right 
to be paid in legal tender (c), or where he accopts a promissory note 
which, on the face of it, constitutes a discharge in full of tho 
guaranteed debt (/), this is a good payment discharging the surety 
from his guarantee. On the other hand, the mere fact of there 
being a balanco, equal in amount to the guaranteed debt, due and 
owing from the creditor to the principal debtor in respect of other 
transactions outside the scope of llio guarantee will not operate as 
a payment so as to discharge tho surety (<i). Whether the 
guaranleed debt be liquidated by tho principal debtor voluntarily ( h) 
or under compulsion, the surety is discharged to tho extent of the 
sum received by the creditor from the principal debtor (i). 

The mere existence of a suretyship does not, in the absence of 
express contract (/;), take away from the principal dobtor and 
creditor those powers which they would otherwise possess of appro¬ 
priating payment (/)- Thus, the principal debtor, where he is 
indebted to llio creditor on tw'o or more accounts, to one of which 
only the guarantee applies, is at liberty to appropriate a payment 
mado by him to any of the accounts (in). Where, therefore, there 
is evidence of an intention that payments made by a principal 


exist to pi event u, payment by tho principal debtoi of tho entire giiaiantoed dobt 
upending to discharge tho ninety [Re O' Gullaqhan (1837), 1 I. Eq. lb *1-18, n ) 

(</) l'dty v. Cooke (1871), L. It. 6 Q. 15. 790, Pntthuul V. lhtcfuock (1813), (5 
Man & G. 131. Ah to what constitutes a fraudulent proferoneo, see title 
Bankruptcy ani> Insolvency, Vol. II., pp 279 ct gey. 

(<) I.nhfield Union Guardian « v. tji rear (1837), 1 II. & N. 884 

( / ) Al'Clure v. Fraser (18-10), 9 L. .J, (u n.) (JO. Ho cannot afterwards prove 
by parol evidenco that it is not intended to operate as a dischaige m full (ibul.). 

tV) 1 forivum v. Ncttlcsltij> (1833), 2 My. A Jv, 423; but seo Ex vatic Human 
(1800), 12 Yes. 310. 

(f>) Tho ninety is also entitled to the benefit of payments voluntarily made by 
an agent of the pum ipal debtor on account of an annuity llio regular payment 
of which the surety bas guaiunteed ( Williamson v. (fold (1823), 1 Bing! 171). 
Whether a payment made is accepted in full satisfaction of an indemnity or 
other liability sometimes turns on the l'oim of receipt given (Fuld v. Rolans 
(1838), 8 Ad. & lil 90) 

(0 Pxitl v. Dew on (I8i>7), 24 Beav. 186, whoio, tho cieditor liaviug distrainod 
in laspect of tho guaianteud debt upon goods mortgaged to tho surety by the 
principal debtor, it was hold that tho surety’s liability was discharged to tho 
extent of the sum produced by such.distiess; soo also Kumaird v. litter (1878), 
10 Ch. 1>. 139; Taylor v. Bank of New South lGales (1886), It App. Gas. 396,’ 
603, 1\ C» 

(*) Gumimretal Bank of Australia v. Wilson <0 Co’s Estate (Official Assu/vee). 
[1893] A. G. 181, 1*. 0 ; Edwards v. Hood-Harrs, [1903] 1 Oil. 20; Re Sherry 
London and County Ranking Co. v. Terry (1884), 23 Oh. 1). 092,0. A.; William's 
V. Rawlwsvn (1825), 3 Bing. 71 ; see, generally, titles Contract, Yol. YI1., 
pp. 449 et srq . , Money and MonjeV-Leniung. As to appropriation by the 
surety, see p 338, fast. 

(1) Re Mayor, Ex parte Whitworth (1841), 2 Mont D. & De G. 161; A -G 
of Jamaica V. Alan, hr son (1848), 12 Jur. 383, P. O.; lie Sherry, London ami 
(ounty Ranking Co. Terry, supra; Kirby v. Marlborough (Duke) (1813), 2 
M & 8. IS ; Williams v [lawltnson, supra; Ilollond v. Teed (1848), 7 Hare, 60: 

Bee also title Banxceks and Banking, Yol. I., p. 580. 

(to) feee Kinnuird v. M tbstrr, supra ; Pearl v. Deacon, supra. 
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debtor shall be applied in relief of the surety’s liability, they will 
be so applied (n), but not otherwise (p). 

If the principal debtor make no appropriation the creditor may 
then, in general, do so (p), where, at least, thero are distinct accounts 
current ( q ), and a general payment, but not where the accounts are 
blended and treated as one entire account by all parties (r). Where* 
at the date of the guarantee the debtor is already indebted, upon an 
* existing account, to the guaranteed creditor, and that pre-existing 
debt is not mentioned in the contract of suretyship, the creditor may 
appropriate to such debt subsequent payments made by the debtor, 
whether the surety knew of such pro-existing debt or not when ho 
became bound, and the creditor need not apply them in reduction 
of the guaranteed debt (s). On the other hand, where it is evident 
that a surety for advances by bankers to their custumor is only to 
be liablo if enough money is not paid in by the latter tohi° account, 
then all subsequent payment? from time to time made by the 
customor must bo appropriated to the guaranteed debt (a). In the 
case of a guarantee given to hankers, having knowledge at the time 
of an act of bankruptcy committed by their customer, to cover to a 
limited amount all sums then or thereafter to become dire from 
such customer, money subsequently paid by a surety ignorant of 
tho act of bankruptcy, equal to the maximum of bis liability, 
without making any specific appropriation thereof, must, neverthe¬ 
less, he applied to tho reduction of that portion of the guaranteed 
debt which is provable, and not to that portion which is not 
provable (/>). 


(n) Mam,all. s v. White (1S1V), 2 Stiti k. In] ; Rc Booth, II row nut'/ v. liabhnn 
(1870), 27 \V. B Oil , Kumaiul v. Wtbsier (1N7K), 10 C’h. I). 130; Full v. Carr 
(1628), 7 Bing 13; Taul-mi n Copland (1830), 3 Y. & U. (EX.) 02.7; Copland v. 
Tunlimn (1840), 7 Cl. & Fill. 310, 11. L , Rank of Scotland v. Christie (1841), 8 
Cl & I’in. 214, II. L ; Citi/ Discount Co. v. Mi Rian (1871), h B 0 ('. P. 002; 
Young v F.wjhsh (1813), 7 Bcav. 10. 

(o) 1‘lomcr v. Low/ (1.810), 1 Stark. 173, 171, n. (a) , Williams v. Jlawlmson 
(1825), 3 lling 71 , Kuln / v. Marlborough {Duke) (1818), 2 M. & H IS, Wright 
v. Hnkhnq (1800), L. It 2 (J. P. 100 ; York City awI Cm nti/ Banking Co. v Bam- 
hridi/e (1880), 431 j T. 732 , Jtrmvuing v Baldwin (1879), 4fl L T 218; Ilenniker 
V. Wigg (1813), 4 U. 15. 702, followed iu Oil;/ Discount Co. v. M< Rian, supra. 

( p) City Discount Co. v. Mi Ruin, sii/ira , per Black burn, J, at p 700; 
Ktnvairdv. Webster (1878), 10 I’ll D 180, pei Bacon, V.-CC, sit p 147, and seo 
Simson v. Ivyham (1823), 2 B. & 0 07 , Mills v. Fowlers (1830), 7 Bing. (n. c.) 
455. 

(<]) The law as to appropriation of payments applies t<> an account current 
only ( Hay <fc Co. Torhit, [1008] S. 0.‘ 7.8 L, and seo title CoN'i’H.uT, 
Yol. YIT.,‘p. 140). 

(r) Bodcnham v. Punkas (181s), 2 B. & Aid 30, per Baylky, J., at p. 17; 
City Disiount Co. v McLean, svpia. As to a bankei’s right to appropriate, seo 
Simson v. Iw/ham (1823), 2 B. & 0. 07 ; and title Bankers anu Banking, 
Vol I, pp. 080 et sup 

(s) Kirby v. Marlborough (Duke), supra*; Williams v. Bawhnson, supra It 
has been held in America that wlicic eiedit is extended after a limited gu.uanb'o 
has expired all unappropriated payments inunt thereafter bo applied by tho 
creditor to tho secured indebtedness ( Phipps v. Willis (1895), 32 Smith Western 
Beportei, 801 ; and see Shaw v. Picton (1825), 7 Dow. & Ity. (k ii ) 201). 

(а) Ktnnaird v. Webster, supra; Browning v. Baldwin (1870), 10 L. T. 248, 
per Bacon, Y.-C., at p. 240. 

(б) Be Mason, Yu c parte Sharp (1844), 3 Mont. D. & De Q. 400. 
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1010. The surety for a debt payable by instalments is not 
entitled, oil the bankruptcy of the principal debtor, by virtue of 
the doctrine of appropriation of payments, to have the dividend 
received by the creditor in respect of the whole debt applied in 
discharge of one instalment thereof, as Buch dividend must be 
applied rateably in part payment of oach instalment as it becomes 
due (c). Though in the case of appropriation of payments interest 
is presumed to be paid before capital, this rule does not apply to, 
the case of interest on an overdrawn account, which, according to 
the practice of bankers, has been from time to time converted into 
principal ( tl ). 

Whore neither debtor nor creditor exercise the option to appro¬ 
priate payments, the law then appropriates them to the earlier debt 
or item of debit ( e ), unless evidence of a contrary intention be 
forthcoming (/). 

1011. Whon the payment of the guaranteed debt by the principal 
debtor is accomplished by means of a set-off consisting of some 
debt due to the principal debtor from the creditor, the surety may 
avail himself of such set-off in any court in which he is suod for the 
guaranteed debt (g). 


Sttu-Reot. 2 .—By the Purity. 

1012- Payment by the surety of the guaranteed debt to the 
creditor discharges the surety (h). 

Where the surety is indebted to the creditor in respect of some 
account outside the guarantee, he should, on making a payment, 
specifically appropriate it, if such be his intention, to the discharge 
of his suretyship liability, and require the guarantee to be given up 
to him anil not leave it doubtful to which account his payment is 
applicable (?')• 


M Martm v. Brrrkndl (1813), 2 M. & S. 39. 

(</) Purr'* Bankm </ Co. v. Votes, [1898] 2 Q. 15. -ISO, U. A., where the 
guarantee was given,to bankers m respect of a customer’s account. 

(e) Kmnatrd v. Welter tlS7>S), 10 Ob. D. 139, per Bacon, V.-(A, at pp. 144, 
Mo; Bodenham v. Burrhus (1818), 2 J3. & Abl 39; lit nm her v. Wiyy (1H13), 4 
U. 13. 792. 

(/) Caty Discount Co v Mr].cun (1874), L. Ii. 9 C P. 092 ; Be Booth, Browning 
v. Baldwin (1879), 27 W. Il 044. Where an agent delivers an account, in 
which he charges himself with a balance, and no continues to receivo money 
for bis principal, his subsequent payments are not necessarily to be first applied 
to the extinction of the previous balance when the subsequent receipts are 
equal to tho subsequent payments [Lysayht v. Walker (1831), 6 Bli. (n. s.) 1). 

(g) Bechet raise v. Levns (1872), L. 11. 7 0. P 372 ; Bowycar v. Pawson (1881), 
6 Q. I?. I). 540 ; Judicatuie Act, 1873 (36 & 37 Viet. c. 66), s. 24 ; and see Ex 
parte Hanson (1806), 12 Vos. 346, where against a joint bond debt of a principal 
and surety to a firm the piincipal debtor was allowed to set off a sum due to 
him alone fiom the firm and prove for the balance on the bankruptcy of the 
latter; see also p. 508, ante. 

(A) As to what constitutes payment by a surety, see pp. 521, 530, ante, and 
as to the person to whom payment should be mado, see p. 531, ante. 

(t) Waugh v. Wren (1862), 11 W. It. 244; Commercial Bank of Australia v. 
IMison & Co.’s Estate [Official Assignee), [1893] A. 0.181, P. 0. As to appropria¬ 
tion by the principal and creditor, see pp. 536, 537, ante. 
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Sect. 2. — Avoidance of the Guarantee. 

Sub-Sect. 1— Fraudulent Concealment and Misrepresentation. 

1013. Fraud antecedent to the execution of the guarantee may 
consist of suppression or concealment of the truth, or of tho 
assertion of that which is false, namely, of misrepresentation (k). 

Where the surety seeks to avoid liability on the ground of fraud, 
*it is not sufficient for him to show that fraud was practised on him 
by the principal debtor, but it must be proved that the creditor, or 
his agent, was aware of such fraud and a party thereto (/). 

1014. In dealing with fraud antecedent to a contract of guarantee 
it should be borne in mind that this contract is not one requiring 
the exercise of uberrima Jides (nt) by the contracting parlies («), but 
that it must, nevertheless, bo based upon the free and voluntary 
agency of the individual who enters into it (o'). 

Moreover, it is a contract strutirnsimi juris in this sense, that the 
surety cannot be made liable thereunder unless the terms thereof 
are strictly complied with (p). 

Where the contract of suretyship may with equal propriety bo 
called either a contract of insurance or of guarantee, it is apparently 
a contract in which uberrima ft dee is required (q). 

1015. A guarantee is apparently invalidated only when there has 
been a fraudulent concealment of material facts which should 
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(k) Willis v. Jfill is (1850), 17.Sim. 218; Stone Compton (183^), 5Bing (n. 0.) 
112; North Jtrilish Insurance Co. v. Lloyd (1851), 10 Exoh. 523; /button \. 
Mathews (18-11), 10 Cl. & Em. 934, IL. L.; Zliunillon v. liaison (1845), 12 
Cl. & Fin 109, II. L. As to tho effect of fraud or concealment after the execution 
of tho guarantee, see p. 487, ante, and pp 558 1 1 v< q.,post As to misrepresentation, 
actual or constmctive, goneiallv, see title Misrefrerentation and Fraud. 

(/) Spencer v Handley (1842), 4 Wan. & (}. 414 ; Matthews v. Bloxsome (1801), 
12 W. It. 795; and see Grtenjuid v. EtViviuds (1805), 2 l>o G. J. & Sm. 582, 
O. A. ; Mactayyartw. Watson (1835), 3 Cl. Em. 525, 542, 513, IL. L.; JaJcman 
v. MiUhell (1807), 13 Yes. 581. As to fraud on tho creditor, see p 501, ante. 

{m ) It was formerly held that a guarantee, equally with a contract of 
insurance, was one uheirvnvv fidei (Owen v. Homan (J851), 3 Mac.&G. 378, 397 ; 
Seaton v. Heath, Seaton v. Humana, [1899] 1 U. B. 782, Ch A , per JIomek, L.J., 
at p. 793 (reversed, without aff( cling this point, Scab n v * Burnand, Burnund v. 
Staton, [1900] A. C. 135). See also pp. 479, 480, ante. 

(n) Forth British Insurante Co. v. Lloyd, supra; Wythes v. Laloucltcre (1859), 
3 L>o G. & J. 593 ; Bancs London and Provincial Marine Insurance Co. (1878), 
8 Ch. I>. 409, per Fry, J., at p. 475 ; Lee v. Jones (1801), 17 C. 11. (n. s.) 482 ; 
Seaton v. Hath, Seaton v. Burnand, supra,p>r Homer, L.J., at p. 793 ; Bia<Xbum, 
Low d Co. v. T ’iyors (1887), 12 App. Cas. 53^; II Ultima v. Zhuehuson (1825), 3 
Bing. 71, per Best, C.J., at p 77. 

(o) Williams v. Bitylcy (1860), L. H. 1 II. L. 200 , per Lord Westbuhy, at 
p. 219. 

(p) Bacon v. Chtsney (1816), 1 Stark. 192, per Lord Ellenborough, C.J., at 
p. 193. 

(q) Seaton v. Ileath, Seaton y. Burnand, supra, per Eomer, L.J., at pp. 792, 
793 (seo He Denton's Estate, Licenses Insurance Corporation and Guarantee Fund, 
Ltd. v. Denton, [1904] 2 Ch. 178, C. A., per Vaughan Williams, L.J., at p. 188). 
In determining the categoiy to which a particular contract belongs, tho sub¬ 
stance thereof must be regarded, there bomg no magic in the use oi such words 
as “ insurance ” or “ guarantee” (Staton v. Heath , Seaton v. Burnand, supra, per 
llOMER, L.J., at p. 793; see also Shaw v. Boyce, Ltd., [1911] 1 ( 'h. 138, per 
Warrington, J., at p. 147 ; Reynolds v. Wheeler (1861), 10 C. B. (n. s.) 661, 
per Williams, J., at p. 566, and p. 465, ante). 
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have been disclosed (r), though it is not necessary that such con¬ 
cealment should, in order to have such effect, have been intended 
to benefit the person guilty of it («)• 

1016. Fraudulent concealment may consist not merely of the 
omission to disclose such facts as need be mentioned only in answer 
to the surety’s questions, but also of the non-disclosure of facts (/) 
which the creditor must spontaneously disclose to him, and the 
criterion whether such disclosure should bo made is whether thero 
is anything which might not naturally be expected to take place 
between the parties who are concerned in the transaction, that is, 
whether there be a contract between the debtor and the creditor to 
the effect that his position shall ho different from that which the 
Burety might naturally expect (a). It depends on the nature of the 
transaction in each case whether the fact not disclosed is such 
that it is impliedly repiesented not to exist (J>). Thus, where an 
estate is conveyed to a person “ free from incumbrances,” except 
such as are set forth in a particular schedule, m consideration of 
such person and his surety doing certain things, and afterwards it 
is discovered that the estate is subject to another incumbraneo 
unknown to the surety and forgotten by the party making the con¬ 
veyance, the surety will not he liable (<■). There is, howevor, no 
universal obligation on the part of the creditor to make disclosure 
of facts to the surety (d). If the intending surety is unacquaintod 
with the risk he is undertaking, he should make inquiry on the 
subject (e), the creditor being under no obligation to inform him 
of matters affecting the debtor’s eiedit, or of any circumstances 
unconnected w r ith the transaction in which he is about to ongage, 
rendering his position more hazardous (/). However, very little 
said which ought not to have been said and very little left unsaid 
which ought to havo been said will suffice to avoid a contract of 
suretyship (< 7 ), ami if the ci editor has made a statement which I 10 


(■ r) North British Insurance Co x. Lloyd (1851), 10 Exch. 523; and see PUdye 
V Bass (i860), John. 003; liuikc v, Roye)son (1800), 11 L. T. 760, C. A. 

(s) Radtan x. Mathews (184-1), 10 Ul & Em , II. L. ; Lee v. Jones (1804), 
17 0. B. (n. s ) 482) prr KliEE, J., tit pp. 409, 500 ; and boo North British 
Insurance Co. v Lloyd, supra, Phillips x. Foxull (1872), L. It. 7 Q. B. 0G(i; 
Durham Corporation x l'\>a ler (1660), 22 Q. 13. D. ,301; ('aston and Arrmyton 
Union v. 7 )r.w (1)399), OS I,. J. (u. u.) OHO. 

(t) Phillips x. Fvmlt, supra; Lee v. Jones, supra ; Smi/h v. Bank of Scotland 
(1813), 1 Dow, 272, U L , per Lord Id,now, L at p 292. 

(a) Hamilton x. Walson (1815), 12 01. & Em. 109, II. L., per Lord Campbell, 
at )>. 110; and Bee the east's cited at pp. 541 et srq , post 
(l) Lee x. Jones, supra,per Blackburn, J,, at p. 500. 

(f) Wilhs x. Wtllis (1850), 17 Sim. 218, and see Blest x. Brown (1802), 8 
Jur. (n. fi.) 002. 

[d) Panes v. London and Provincial Marine Insurance Co. (1878), 8 Oh. D. 
409, per 1>'ky, J., at pp. 471, 476. 

(e) Seulon v. Heath, Seaton v. Harnund, [1899] 1 Q. B. 782, 0. A., per 
Rom EE, L.J., at p. 793; reversed, without affecting this point, [1900] A. 0. 
135. 

(/) Wythes v. I^.hourhere (1859), 3 Do G, & J. 593, per Lord Chelmsford, 
L.U., at p. 609; and Bee Seaton x. Bmnand, Burn a ml v. Seaton, [1900] A. 0. 135 ; 
II 'elton v. Somes (18S8j, 5 T. L. K. 46 ; Davies x, London and Provincial Marine 
Insurance Co., supra. 

{p) Davies v. Loudon and Provincial Marine Insurance (Jo., supra. 
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hcliuvrs to bo true, but which, in the course of the negotiations, he 
discovers to be false, ho should correct it (h). Thus, the surety 
should bo informed of every private hui gain between the oreditor 
and the principal debtor varying the degree of the surety’s 
responsibility (D, and it may sometimes become necessary even to 
disclose the existence and nature of an agreement between the, 
creditor and some person other than the principal debtor (k). 

* 1017. Though a creditor is not bound in every case to inquire 

into the facts under which a third person becomes surety to him 
for another, lie must do so when the circumstances of the case or 
tho dealings between the parties are such as to suggest the exist¬ 
ence of fraud (/), or whero a fiduciary relation subsists between 
the principal debtor and tho ninety (in). IIo must apparently also 
inquire when tho intending surety is the wife of tho principal 
debtor (it), though there is no general rule of universal application 
that the rule of equity as to confidential relations necessm ily applies 
to rile relation of husband ami wife, so as to throw' on the husband or 
on the person who is suing the wife the onus of disproving an 
allegation of undue influence (o). 

1018. In the case of a suretyship for a customer requiring and 
applying to his haulers for cash credit, the omission to discloso 
spontaneously to the intending sureties the actual state of tho 
customer’s account will not necessarily vitiate the guarantee ( p). 
As it is not a matter of presumption that a customer’s account 
stands clear at the time the gu.uantee is given, the surety should 

(//) Hants v. London aiiJ Cruvinuul Marine Jnsmame Co (1878', SCh.l>.4(>9. 

(i) 1'vhoik v. Bishop (1825), 8 H & ('. 005; lit Mason, Ei parte Sharp 
(1844), 3 Wont 14. A. lie O. 490, Stour v. Compton (1858), 5 -Bing. (n. 0 .) 142, 
157; Pcndltbury v II 'other (1811), 4 Y. it C. (ex.) 421; Sindh v. Hank of 
Siotland (1813), 1 Dow, 272, il L., per Lord Eldon, L at pp. 292 ft seq.; 
Burke v. Jlorjerson (1800), It L. T. 780, U. A., Hamilton v. Watson (1845), 1*2 
Cl. & Fin. 109,11. ]j , lladtonv. MaihriFs (1811), 10 CL. & Fin. 931, IL L ; 
Mackreth v. Wat mallei/ (1881), 51 L. T. 19. 

(k) Stiff v. Eastbourne Em al Ha nd (1808), 19 L. T. 408. In thn case of a 
BUiety for paj incut of pint of tho purchase-money of ships, mortgaged to the 
vendor for the balance, the fait that one of tin; slops ih laden with munitions of 
war destined for a belligerent port should be disclosed to tho surety or he wall 
he discharged (Burke v. Rogerson, supra). 

( l) (hem and Gutch v. Homan (1853), 4 II. L. Can. 997. 

(m) See p. 450, ante, and for examples of relations giving lise to the presump¬ 
tion of unduo influence, see titles Cuniract, Yol. Y1L, p. 357 ; Fraudulent 
AND VOIDABLE CONVEYANCES, pp. 107 rt Sea , ante. 

(n) See p. 450, ante. See also Howes v. Bishop, [1909] 2 X. Il 390,0. A.; and as to 
transactions betwoen husband and wife in geneial, bee title Ilusn and and Wife 

(o) Howes v. Bishop, supra, uppioving Barron v. Tftf/w, [1899] 2 Ch. 578 ; 
Bank of Africa v. Cohen (1909j, 25 T. L. IL 285; Nedbij v. L/edby (1862), 
5 l)e G. & Sm. 377 ; Field v. Bowie (1827), 4 Russ, 312; and compare Parfitt v. 
Lawless (1872), L. It. 2 P. & D. 402, per Lord Penzance, at p. 408 ; Turnbull «t Co. 
V. Duval, [1902] A. 0. 429, P. C. ; Bischuff’s Trustee v. Frank (1903), 89 L T 
188 (but compare Howes v. Bishop, supra, psr Lord Al.VERSXONE, O.J., at p. 397), 
Chaplin <fc Co., Ltd. v. Brammall, [1908] 1 X. B 233, C. A.; Talbot v. von Bona 
(1910), 27 T. L. R. 95; Bank of Montreal v. Stuart, [1911] A. C. 120, P. U. ; 
and title Husband and Wife. 

(p) Hamilton v. Watson, supra, whore neither fraud nor fraudulent conceal¬ 
ment were charged; Lee v. Jones (1864), 17 0. B. (n. s.) 482, per Shek, J., at 
p. 501; Welton v. Somes (1888), 5 T. L. R. 46; Kirby v. Marlborough (Duke) 
(1813), 2 M. & S. 18, 22; Wilson v. Craven (1841), 8 M. & W. 684; and Bee 
also Roper y. Cor (1882), 10 L. R. Ir. 200, 
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make inquiry on the subject (q). Moreover, where a bond is given 
for the continuance of an old banking account the surety will not 
be discharged by the non-disclosure of the fact of the principal 
debtor’s having a balance against him duly secured at the date of 
the bond, as it is well known that such accounts are not carried on 
till the old balance has been secured (r). Again, a surety for tho 
discharge by a relieving officer of his official duties need not bo 
informed that at the date of the suretyship bond a considerable* 
sum of money is due from such oflicer in respect of money received 
by him in his official capacity, as it is common knowledge that 
from the very nature of liis office he must be sure to have money 
in hand (s). So, where a guarantee is given for tho payment of 
rent, the surety cannot escape from his liability thereunder by 
proving that the tenant had, previously to tho giving of tho 
guarantee, been guilty of gross irregularity and delay in the pay¬ 
ment of such rent, and was, moreover, at tho dato thereof indebted 
in a large sum of money for arrears of rent (/). 

On the other hand, tho omission to discloso to a surely for 
a surety the fact that when tho second guarantee was given the 
principal debtor was indebted to a very large amount affords somo 
evidence of fraud, where, at least, a written agreement sent to tho 
surety’s surety for perusal is framed so as to mislead the latter and 
allay his suspicions (a). However, where a guarantee policy is 
given for the solvency of a surety for the maker of a promissory 
note, the non-disclosure by tho holders of such policy of tho rale of 
interest and the circumstancos of the loan obtained by means of 
the promissory note will not afford any defence to the guarantors 
in the absenco of evidonce that these facts so withheld wore 
material to tho ordinary risk undertaken by them (b). 

The omission of an employ'd’ to disclose to the intending 
surety for another that the latter had previously committed 
defalcations in the plaintiff’s service and had agieed to repay them 
at a eortain rate per month will apparently' relievo the surety from 
liability under his guarantee (e). 


(a) Kirbys. Marlborough (Jlithe) (1813), 2 M. & S 18, per Lord Ellendouougii, 
O.J , at p. 22. Li tho case of a piomissnry note given by a principal and surety 
for a definite sum payable on a iixod day tbo note is presumed to bo given in 
consideration of an immediate ndvnnco at the dato of the note, and tbo burden 
of proving that such was not tbo case, and that tho note was given to secure the 
payment of the balance of an account current botweou the principal and the 
payee, lies on the latter (He Boys, Ecdes v. Boys, Ej' parte Hop Plunttn Co. 
(1870), L. B. lOlScp 467). 

(r) Williams v. Rawhnson (1823), 3 Jluig. 71, per Lest, C.J., at p. 77. 

(«) Stohesleujh Guauhans v. Si od dart (1853), 2 W. It. 1*1; and see Lawder 
V. Lawdtr (1873), 7 I. It. 0. L. 57. 

(f) Roper v Cox (1882), 10 L. E. Ir. 200; and see Home Insurance Co. v. 
JIulway (1881V 39 American Reports, 179. 

(«) Lee v. Jones (1804), 17 O. Ji. (». 8.) 482; see also Blest ▼. Brown (1862), 
3 Giif. 450. 

(b) Seaton v. But mind, Burnand v. Seaton, [1900] A. C. 135. 

(c) Phillips v. Foxall (1872), L. B. 7 Q. B 666, per Quain, J., at p. 672; 
and soe Smith v. Bank of Scotland (1812), 1 Dow, 272, H. L.; Bailton v. 
Mathews (1844), 10 Cl. & Pm. 934, II. L.; Launder v. Lawder (1873), 7 I. B. 
C. L. 57 ; and comparo Federal Supply and Gold Storage Co. of South Africa t. 
Anyhern and Pied (1910), 80 L. J. ( P . 0 .) I 
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1019. Misrepresentation, as distinguished from concealment, 
may be either written ( d) or verbal (c), and may consist of Bueh a 
suppression of the truth by tho partial, inaccurnte, and deceitful 
setting forth by the creditor of facts within his knowledge material 
for the proposed surety to be informed of as, along with the non¬ 
communication of the facts material for tho latter to know, * 
amounts to misrepresentation (/). It must, howovor, in every case 

• depend upon the nature of the transaction whether the fact not 
disclosed is such that it is impliedly represented not to exist, this 
being a question of fact proper for a jury in each case (g). 

Misrepresentation usually consists of direct assertion of a fact 
which is not a fact and which is calculated to miiueuco a person 
becoming a surety (It). 

1020. Moreover, it is also misrepresentation to frame a guarantee 
so as to mislead a surety as to its real effect and meaning (i), 
though it will not he sot asido* on this ground if tho surety lias 
merely not been informed as to its tenor or meaning prior to its 
execution by him, if he could have procured information on the 
subject, but did not ask for it {/;). 

1021. The surety may apply to tho Chancery Division of tho 
High Court to have a guarantee which he has executed delivered 
up and cancelled where it is liable to be completely avoided on the 
ground of fraud ( l), but the court has no jurisdiction to direct the 
cancellation of an instrument in respect of any claim on which 
tlioro is a good legal defence, or to declare that there is no liability 


( ( Q Lee v. Jouct i (18(51), 17 G. 15. (u. s.) 482. 

(f) Went. v. Jh oim (18(52), 8 Jur. |N. fi ) (i(>2. 

(/') Lee v. Jones, supra, ]>er Mums, J , ut p. 498 j and seo Willis v. Wtilts 
(1800), 17 Sim. 218. 

((/) Lee v. Jones, supra, 

{/,) Foster v. Markmuon (18(i9), L. R. 4 C. P. 70 1 ; Lewis v. Clay (1897), <57 
L. J. (u n.) 221. Thin, if to a question asked by tlm proposed surety as to tho 
existence of tiado debts owing by tho principal dehtoi tho oioihtor’s agent 
replies in tho negative, when in point of fact thore is one ’such debt owing, this 
amounts to misiopiosentation (Hirst v. Jlrown, supra), as does al.-io a gratuitous 
assertion that an estate is fioo irom incumbrances, other than those specifically 
mentioned, when m fact them is anothei and undisclosed incumbrance (Wilhs 
v. Willis, supra); and see title Misrepresentation and Fraud. 

(?) Small v. Cmne (1803), 2 Ilrew. 102, per Kiniiersley, V.-G 1 ., at p. 114; 
Sijinre v. Wlutton (1848), 1 II. L. Gas. ‘633; Lee v. Jones, supra 

(k) Small v. Caine, supra, per Kindeksley, V.-G'., at p. 114 ; Blake v. 
Bai/ne, [1908] A. O. 537], P. 0.; and see liowalson v. Webb, [1908] 1 Ch 1, 
C. A.; Bo got v. Chapman, [1907] 2 Ch. 223, andp. 540, ante, but so aButten, Came, 
and Caine's Banking Co., Ltd. v. Heed (1902), Times, 14th February. Similaily, 
if a person’s signature to a bill of exchange is obtained upon a fraudulent 
representation that it is a guarantee, and the defendant signs it as aunty 
without knowing that it is a bill and in the belief that it is a guarantee and ja 
not guilty of negligonco, he will not be bound thereby (Foster v. Mackmnon, 
tiqira : Lewis v. Clay supra). 

(l) Burgess v. Eve (1872), L. R. 13 Eq. 450, per Malins, V.-G., at pp. 458, 
459; Shepherd v. Beecher (1723), 2 P. Wins. 288; Phillips v. Foxcdl (1872), 
L. R. 7 (£ B. 666, per Blackburn, J., at p. 682; and see Duncan v. Worrali 

e , 10 Price, 31; Cooper v. Joel (1859), 27 Beav. 313; p. 508, ante, and title 
nr, Vol. XIII., pp. 52, 62. 
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8«st s, upon it (m). If there is danger of the evidence for the defence being 
Avoidance lost, the remedy is not an action for cancellation, but an action to 
of the perpotuate testimony (n). 

Guarantee. One 0 f two sureties joining the principal debtor in a bond cannot 
maintain an action to Bet asido tho transaction on tire ground 
of fraud, or for an account of the payment of the bond, without 
making the principal debtor and tlie co-surety necessary parties (<>). 

a 

SiTJJ-SECT. 2.— Muter ml Alteration (p). 

Alienation of 1022. A guarantee is invalidated, and the sureties thereunder are 
the guarantee. re ] ease( i ( by its conversion, if nob under seal, into a deed (q) by 
affixing seals thoroto opposite to tboir signatures (r), or by tho 
striking out of the names of persons who are co-surelios (.<;), or by 
tho addition, after its execution, of words reducing to a less amount 
the liability of one of several joint and several sureties for a given 
sum each it). 

In order to invalidate the guarantee the unauthoiisul alterations 
effected therein must have been made wliilo the altered document 
was in the custody of the creditor, who, so long as it is in his 
possession, is bound to preserve it in its original stato («). 


(m) Brooking v. Mu mislay, Son <fc Fit hi (ISMS), 38 < li. I>. 686; ami see 
Thornton v. Knight (1819), iG Sim. 509, 510. 

(n) Ihnl ; ami see Angtll v Angell (1822), 1 Pint. & St. H3 ; title EoUJTY, 
Vol. XIII , p. 44 

(o) .l//an v. Iloirhlni (ISIS), 0 I’c-nv. MS. 

(/>) Son tltlo CONTUACT, Vol. Vi I , pp. *121 t! orj 

(</) Formerly, any alteialmn in a deed ma>ln by tho obhg< e avoided it 
( 1'igoi's Crw (1614), 11 Co. JO'p 2(1 b) Now, however, m order to have thm effect 
tho ulteiation must, in tho case of a deed or agreement not under seal, bo 
material (Crediltm (Bishop) v Eieter (Bishop), [1905] 2 t'h. -155, follower^ 
Allans v. Cornwell (1808), L. ]’. 3 Q. 13. 578), that is, one having an effect on 
some contract or light contained in oi aiming out of the instrument itself 
(Caldwell v. Parker (I860), 0 I. It.,E<] 519, j>er W\l.sii, M.lt , at p. 52G). 
Wheio an iminateiial alteration was made by the creditor m a guarantee with 
the pimcipul debtor’s consent, the surety was hold, even hofoie the decision in 
Credit on (Bishop) v. ExtU r (Bishop), supia, not to ho discharged thereby 
(Andrews v. Lawrence (1805), 19 C. 13. (jf. s.) 708). 

(/■) Davidson v. < 'o riper (1841), 13 M. & W. 343, 352, Ex. Cli ; but see Barnes v. 
Richards (1902), 71 L. J. (k. 3!) 341, 345. Tlie removal of tho seal from the 
name of ono of tho obligors of a scveiul bond does not dischaige tho other 
obligors (Collins v. Prosser (1823), 1 1). & C.. 082). As to eaucell.ilion of deeds 
genoially, see title Deeds anii Otiiek Ins'iuuments, Yol X' , pp. 409 et seg. 

(s) Bank of Ihndosian , ('Inna, aim Japan v. Smith (1807), 30 L. J. (c. r.)211 ; 
Svffcll v. Bank of England (1882), 9 Q J3. D. bob. 

(t) Ellesmere Brewery Co. v. Cooper, [1890] 1 Q. li. 75; see also Bank of 
Jltndostan, China, and Japan v. Smith, supra ; Gardner v. Walsh (1855), 
5 E & 13. S3. The addition of a third party to a note originally issued as a 
joint, and seveial promissory note by two persons is a material alteration 
of the note (Gardner v. Walsh, snjira, overruling ('attou v. Simpson (1838), 
8 Ad. & r El. 136). Whom a guaianfee is by tho addition of such words 
as “ at any time ” conveited into a continuing guarantee without the authority 
or consent of tho surety, the words -so added will he disregarded and the 
guarantee confined to ono transaction only, if such bo its expressed original 
limit of liability (Buvill v. Turner (1815), 2 Obit. 205, whero a guarantee for 
the supply of coals for £b0 at one time was subsequently altered into a con¬ 
tinuing guarantee up to that pecuniary limit by the addition of the words “at 
any time” ; and see Jones v. Btach (1852), 2 De G. M. & G. 886). 

(u) Davidson v. Cooper, supra, per Denman, C.J., at p. 352 ; Bank of 
III Houston, China, and Japan v. Smith, supra. 
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Sub-Sect. 3.—Failure of Consideration. 

1023. Total failure of the consideration (a) for the surety's 
promise of guarantee will discharge him, and affords a good ground 
of defence to an action by the creditor against the surety, who, 
in such circumstances, is entitled to have the guarantee delivered 
up to him (6). 

Where a bank gives a letter of credit permitting a company to 
tlraw bills upon it in consideration of the latter undertaking to do 
certain tilings with a view to providing means for the meeting of 
such bills when they become due, sureties for the fulfilment of 
such undertaking will not be discharged from liability under their 
guarantee on the ground of failure of consideration where, owing 
to the subsequent failure of the bank, after accepting such bills, the 
company wrongfully refuses to carry out its undertaking and I,lm 
bills are, partly in consequence of Buch refusal, not mot at 
maturity (<:). * 

Nub-Sect. 4.— Non-fulfilment of Conditions Trendent. 

1024. When conditions precedent to tho liability of tho surety 
have not boon fulfilled (<7),or have becomo incapable of fulfilment (<>j, 
the surety is entitled to bo relieved altogether from liability and to 
have bis guarantee delivered up to bo cancelled (/). He may obtain 
such relief eitlior in an action brought by him (p), or else, should 


(o) As to tho consideration for a promise of guarantee, see pp. 450 et seq , ante. 

(h) <'onpcr v. dot/ (1859), l Uo U. If. & J. 210; i'avy v. Smith (1901), 17 
T 1 1 li 471. Thus, whom the consiileiation fora gunianteo J* the postpone 
Tiient, with tho consent, of tho execution creditor, of a sale of goods hy 1 lio 
sheriff, mid notwithstanding such consent 11m sale lakes place, because 11m 
requisite consent, of another person to such postponement is not obtained, 
the surety is discharged from liability ft'oopn v. duel, supra, whole 11m 
execution cieditois seem to have represented to the suiety that they h id 
power to stop the halo and that it would be blopped). No, also, a ninety !or 
payment of a composition to cieditois is dischaiged from liability where sub- 
eoquently tho debtor is made a bankrupt and tho composition is ammlb d 
(Walton v. Cook (1888), 40 t'h. D. 325) ; and such a suiejy will also bo d 1 -- 
charged from liability where tho deed of composition is trained so as to regime 
that all tlio creditors shall accept tho composition thereby secured and all the 
creditors do not execute the deed (Latter v. White (1870), L. E. 5 Cl. E. 622, 
per t’oCKBTiRN, O.J., at p. 611, whose dictum is unaffected by tho rc vei sal of Ins 
decision on another point (1871), L. E. 6 11 B. 474, l£x. Ch. ; loveisal atlirmed 
(1872), L. E- 6 11. Ij. 578, and see Wnghton y. Cuthbeit <6 Son (1906), 
14 Scots Law Times, 251). 

(c) lie Barber «fe Co , Kr. parte Agra Bank (1870), L. E. 9 17q. 725. 

(d) See pp. 489 et seq., ante. A condition precedent has been defined to bo “ one 
which the party, for whose benefit it was inserted, can insist upon being fulfilled 
before he carries out the contract” {Cental y Shipping Co., Ltd. v. Symons <k < 
(1904), Times, 17th March, C. A., per Collins, M.E.). See title Contract, 
Vol. VII, pp. 432 et scq. 

(e) Ihckaby v. Lewis (1905), 22 T. L. Ii. 130; and see Latter v. White (1872), 
L. E. 5 II. L. 578. 

(f) Evansv. Bremndge (1855), 2 K. & J. 174; Fitzgerald y. M’Cowan, [1898] 
2 1. E. 1 ; Ricex. Gordon (1848), 11 Beav. 265 ; Underhill v. Horwood (1804), 
lOVes. 209. 

(g) Such an action must he brought in the Chancery Division of the High 
Court, to which it is specially assigned (Judicature Act, 1873 (30 & 37 Viet, 
c. 66), s. 34). Where there is no right of contribution amongst suroties any one 

H.h. —XV, X 
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Shot.!, ho be defondant to an action on the guarantee, by means of a 
Avoidance defence relying on the equity to have the guarantee set aside 
of the and cancelled (h). 

Guarantee. A surety is not, however, discharged from liability by reason of 
the principal dobtor unjustifiably refusing to fulfil some condition 
. or undertaking beneficial both to the creditor and to the surety (i). 

Sect. 8 .—Discharge from Liability (j). 

Sub-Sect. 1.— Variation of the Terms of the Principal Contract. 

Material 1025. Any material variation of the terms of the contract botween 

variation in the creditor and the principal debtor will discharge the surety (/i \ 

the contract who is relievod from liability by tho creditor dealing with the 
principal debtor (or with a co-surety) in a manner at variance with 
the contract the performance of which is guaranteed (/). When a 
person becomes surety for another in a specific transaction or 
obligation, the terms and conditions of the principal obligation are 
also the terms and conditions of the suretyship contract, and if tho 
croditor, without the consent of tho surety, alter those terms to the 
prejudice of the surety, the latter will be free (m), it being tho clearest 

of them may sue in tho Chancery Division to lmvo tho guarantee cancelled 
without joining tho other sureties as parties {Peudhhury v. Walter (1811), 4 
Y. & C (kx.) ‘121). Boo also p. 508, ante. 

(It) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 21 (2); Mosti/n v. West 
Mosti/n Coal and Iron Co. (1S76), 1 0. P. D. 11 5 ; Bnslauer v. Hamrick (1876), 
24 W. li. 901 , tftoityv. Waddle (1879), 4 Q. B. IJ. 289, U A , (Jathereo/e v. Smith 
(1881), 7 Q. II. D. 626, 0. A.; lilest v. Brown (1862), 3 till)'. 450; and sen Liming 
v. Milton (1890), 7 T. L. It. 12 ; Lawrence v. Walmslcij (1862), 12 0. B. (N. 8.) 
799; Evans v. Bronridge (1885), 2 K. & J 174. 

(i) He Barber .1- Co., Ex parte Agra Bank (1870), L. It. 9 T3q. 725. 

(,)) Per discharge by oporation of tho Statutes of Limitation, see title 
Limitation of Actions. 

(k) General At cam Navigation Co. v. Bolt (1859), 6 0. B. (n. 8.) 550 ; Holme 
V. Brimskdl (1878), 3 Q. B. J). 495, 0. A.; Browne v. Carr (1831), 7 Bing. 508, 
per Tindal, 0.J., at p. 515; Be Wohncrshaitscn , Wvlmershaueen v. Wohncrshauscn 
(1890), 62 L. T. 641 , and &oo Tvames Co-operative Agricultural and Dam / Society, 
Ltd. v. Foley, [1910] 2 I. 11. 277, 0. A.; Cosford Union v. Boor Law and Local 
Government Officers’ Mutual (fuarantce Associaticm, Ltd. (1910), 103 L. T. 4G3. 
Ab to disclosure of variations, see pp 540, 541, ante. 

(i) Ward v. National Bank of New Zealand (1883), 8 App. Cas. 755, 763, P. C.; 
Norton v. Charlton (1853), 10 Haro, 616, per WOOD, V.-O., at pp. 652, 653. 
So, a surety for payment of a composition to cioditois by tho principal debtor 
h discharged from liability to a particular cieditor, who, without his consent or 
knowledge, obtains from the principal debtor an agreement binding the latter 
to pay the creditor’s debt in full (Mayhew v.Boyes (1910), 103 L. T. 1, 0. A.). 

(/w) Stewart, Moir, and Muirv. Brown (1871),*9 Macph. (Ct. of Sess.) 763 , per 
Sir James Monobeiff, Lord Justice-Clerk, at p. 766; but see Nicolsons v. 
Burt (1882), 10 li. (Ct. of Sess.) 121. In order to enable a creditor to deal as 
he likes with the principal debtor without discharging the surety, guarantees 
often provide that the ei editor shall be at liberty to act as though the surety 
were a principal dobtor, and to regard him as such (see Encyclopaedia of 
Forms and Piecedonts, Vol, VI., p. 192; Greenwood v. Francis, [1899] 1 Q. B. 
312, 0. A. ; Perry v. National Provincial Bank of England, [1910] 1 Ch. 464, 
0. A.), or that the surety shall he treated as though he were jointly liable with 
the principal debtor (see Encyclopaedia of Forms and Precodents, VoL VI., 
pp, 194, 211), or that the creditor shall be at liberty to give time or 
other indulgence to the principal debtor without impairing the guarantee 
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and most evident equity not to carry on any transaction without the 
privity of the surety, who must necessarily havo a concern in every 
transaction with tho principal debtor (n), and who cannot as Surety 
be made liable for default in the performance of a contract which 
is not the one the fulfilment of which he has guaranteed(o). Thus, a 
surety for the performance of an agreement which provides that 
advances shall be made to the principal debtor by means of con¬ 
signments is discharged from liability if acceptances are substituted 
for the consignments ( p). Ho a surety for payment of an annuity 
is wholly discharged from liability by tho alteration, without hia 
consont, of the timo for and terms of its redemption ( q ). 

1026. Where a surety pledges liis personal credit by bond or 
covenant, and by the same contract also pledges his goods, or 
mortgages or charges his lands, as security for the same debt, any 
alteration of tho contract by tho mortgagee and tho principal debtor 
behind the hack of the surety, as? for example, by a consolidation 
deed, with a fiesli covenant for payment of the principal sum and 
other moneys subsequently advanced at a later dale, will discharge 
tho surety from all personal liability and also release tho property 
which tho surety lias included in the contract (/■). 

(<00 Enejolopiodin of Emms and Precedents, Vol. VI., pp. ‘210, 253, 253). 
Provisions of this kind arc specially useful m tho caso of guarantees given to 
hanks; or for tho poifoimanco of building contiaets, or for tho payment of 
lent by co-operative societies, to whom one or moio nuall holdings are about 
to bo let by a county council with tho consent of tho hoard of Anneal! uio and 
Eishenos under the provisions (see especially s. 9) of tho Small Holdings and 
Allotments Act, 1908 (8 Edw 7, c. .‘5(5). 

(«) Has v. Her) ntf/ton (179,7), 2 Vet.. 5-10, per Lord Louomioitouou, L.C., at 
p. 548. 

(o) Tat/lor v. Hank of New fourth Walts (188(1), 11 App. Oas. 596, (‘>08, 1\ 0 : 
and see 1‘vlak v. Knntt (1870), 1 Q. 13.1) 669, (J. A.; Hot me v. Hruuskill, (1878) 

8 u. Jj D. 495, (J. A. ; Uhu.i v Had,I (1K71), 80 L. T. 819, per BeaukuIiKN, J. 
at p. 820. 

(p) Ht/lirajham v. J'i,er (1887), 1 Moo P. C. 0. 338. A ninety t" tho voud< 
of ships for payment of tln>piirchaso-uionoy by the puichasors is disohaiged fion 
liability by tho nupiuper iwir h> the vendor of one of the ships sold, which the 
latter had agreed with the purchasers tofieight (Hmke v. lloairson (I860), 12 Jin. 
(«. s.) 635, l'. A.). Where tho principal conti act obliges tho cieditor to give three 
months’ notice to the principal debtor requiring him to pay, and the creditor 
fails to give such notice, tho ninety will be discharged, even though, owing to 
the death of the principal debtor, it has become impossible to fultil this 
requirement (Ihckuhy v. Lams (1906), 22 T. L. 11. 130). 

(</) Jdi/rt v. Bartrop (1818), 3 Madd. 221. So where a surety guarantees the 
redemption by tho principal debtor of shaies in a company to which the principal 
debtor is about to assign his business, and afterwards the mode of redemption 
is altered without the surety’s consent., and to his prejudice, by substituting 
for certain book debts (mado applicable by the principal agreement to the 
redemption of the shares) certain other shares and cash, the surety will he dis¬ 
charged ( Polakv . Everett, supra). A guarantee given for the due performance of 
a shipbuilding contract winch stipulates for payment by instalments as certain 
stages of tho work are reached is discharged if tho building owner allows the 
greater portion of tho last two instalments to be anticipated [General tihavi 
Navigation Co. v. Holt (1859), 6 0. B. (N. s.) 550; Calvert v. London Cork Co. 
(1838), 2 Keen, 638; Havre v. Calvert (1837), 1 Ad. & El. 143). In the two 
last-mentxoned cases a surety for a contractor was relieved from liability 
because advances had been made to the latter greater than the works contract 
permitted. 

(r) Ilvlton v. Salmon, [1891] 2 Oh. 48, 
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10 27. Certain departures from the terms of the principal contract 
will not, however, discharge the surety (s). Thus, a surety cannot 
claim.to ho discharged on the ground that his position has been 
altered by the conduct of the person with whom he has contracted, 
where that conduct has been causod by the fraudulent act or omis¬ 
sion, against which the surety, by the contract of suretyship, has 
guaranteed the employer ( t) to whom the surety owes a duty to see 
that the principal performs his obligations (a). Therefore suretiep 
who have guaranteed that a woiks contract shall be well and truly 
executed will not be discharged by the payment to the contractor 
of retention moneys upon a final certificate obtained by fraud of 
tho contractor from the owner of the works, as such fraud is one of 
the risks covered by and incident to such a guarantee (h). Nor 
will a surety be discharged fiom liability where the principal debtor 
lias by fraud obtained an meroaso of salary from his employers 
thereby varying the principal contract (c). 


V.uiations n.jt 
fraudulent. 


1028. A surety who lias guaranteed tho due performance of a 
building contract, which entitles the employers to superintend 
the execution of the works, will not bn discharged by the mere 
non-exercise of the right of superintendence(</), as a mere omis¬ 
sion on the part of an employer holding a guarantee will not 
discharge a surety, unless, apparently, it is an omission to do some 
act which the employer has contracted with the surety to do, or to 
preserve some siemity to tho benefit of which the surety is 
entitled (<)• Where a guarantee for an agent leaves the mode of 
aecouuling between linn ami bis principals to tho discretion of 
the latter, who by an agieumont with bun substitute for tlio 
original method of accounting another of a different but reason¬ 
able character, the surety will not lie discharged (/); nor will 
lie necessarily be discharged bv the employers’ acquiescence ill an 
irregular mode of accounting (p), nor by tlio employers’ non-compli¬ 
ance with their bye-laws for the examination of their servants’ 
accounts (h), nor by negligoneo in auditing tlio accounts, nor by 
allowing the piincipal debtor to retain in Lis bauds balances far 
exceeding the amount permitted by the suretyship bond and prin¬ 
cipal contract, without payment being required or notice given to 
tho surety (i). 


(*; Am to tlio effect, of changing tho duration of u eeivnnt’s employment, woe 
p. 490, ante. 

(t) Htngsfon-upon-Hull Corporation v. Harding, [1891!] 2 Q B. 494, C. A., per 
1jOWEN, L.J., atpp. 504, 505; and boo JinfSnley Union Guardians v. Guarantee 
Society (1900), 64 J. P. 808, C. A. 
to) Creighton v. Itaidtin (1840), 7 Cl. & Fin. 325, II. L. 

(It) Kmgston-ujion-Hull Corporation v. Harding, supra; and see Dawson v. 
Lau'cs (1854), Kay, 280. 

c ) Bromley Union Guardians v. Guarantee Society, supra, 
a) hmyslon-upon-Hull (Corporation x. Harding, supra. 
c) Ibid., per Bowen, L.J., at p. 508. 

/) Stewart v. M'Kean (1855), 10 Exch. 675; Holme v. Brunskilt (1878), 3 
Q.B, D. 495, O.A. v 

(?) Durham Corporation x. Fowler (1889), 22 Q. B. D. 394 (rate collector). 

(h) Price v. Kirkham (1861), 3 II. & C. 437. 

(•) Creighton v. Bankm, supra. 
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In the case of a guarantee, limited as to amount, for the due 
and regular payment of goods to be supplied to a trader the surety 
is not discharged by a subsequent agreement between the vendors 
and the trader providing that the latter shall purchase from 
them all the goods he requires for his business, or in default pay 
them a iixed commission on all goods he may purchase elsewhere (A;).' 
An indemnity in respect of all liability to be incurred in giving 
•a bond to the Treasury is applicable to a payment subsequently 
made by the obligor of such bond to the Treasury for the exprosa 
purpose of obtaining the cancellation of the bond oiiginally given, 
where the surety’s position has not been materially altered by such 
payment ( l ). 

1029. Where a person has become surety for the performance 
of two things which are separate and distinct, a subsequent 
variation, without the surety’s .consent, of the principal contract 
as to one of them only will not relieve the suiety from liability 
in respect of the other tiling should it not bo performed ( m). 

1030. That which merely deprives the principal debtor of a 
moral inducement to perform bis contract will apparently not 
discharge his surety from liability (it). 

1031. The surety is not discharged by any variation, though 
mateiiul, of the principal contract, if made with his concurrence(o). 
Unt apparently ho is not bound to warn the creditor against doing 
some act in actual contemplation, of which lie has knowledge, and 
which, if done, will discharge him (p); nor will liis mere knowledge 
of irregularities committed by the creditor in carrying out the 
principal contract necessarily amount to consent theioto (</). 

1032- Where a surety desires that all or any variations of tho 
principal contiact hliall lelieve him.from liability, wliethor they bo 
material or not, he must state in his guarantee that he contracts 
“ on the faith" of the principal contract (r) ; otherwise, unless tho 


(k) Ptnrart and Mt Donald v. Yount / (1891), 38 Hoi. Jo. 3^5. 

(l) Welder v. Pitre (1879), 4 Ex. R 127. 

(m) IIani<on v. Seymour (1 800), R R. I C. P. 518 ; and fieo Croydon Gas Co. 
v. Dickinson (1870), 2 0. P. 3). *10, U. A.; Skdlett v. PlcU-hr (1807), L R. 2 
O. P. 469, Ex. Oh. 

hi) Grant v. Iludd (1871), 30 L. T. 319, per Blackburn, J., at p 320. 

(o) Woodcock v. Or/oi A ami Wou ester Jim !. Co . (1833), 1 Drew. 521; and pee 
Oul-ford v. European and Ameritan Stettin t\Juppnvj Co. (1803), 1 Hem. & M. 
182; Sinn v. Redman (1870), 1 Q. B. I). 530 ; Browne v. Carr (1831), 7 Ring. 
508, 515, 516; llollier v. Eyre (1842), 9 01. & Em. 1, II. L., per Lord CorTEN- 
ham, at p. 52; lie Blakely , Ex parte Harrci/, Ex parte Springfield (1834), 4 De 
G. M. & G. 881,0. A., per Turner, L.J., at p. 899. As to a surety h revival of 
his liability by a subsequent promise or consent, see Phillips v. Eorall (1872), 
L. R. 7 Cl. B. 606, per Quatn, J., at pp 076, 077 ; Mayhem v. Orickett (1818), 
2 Swan. 185; Smith v. Winter (1838), 4 M\ & W. 454. 

Ip) Polak v. Everett (1876), 1 Q. B. 1). 669, 0. A., per Blackburn, J , at 
p. 673; and see Rees v. Bernnyton (1795), 2 Ves. 510; 2 White it Tud. L. O , 
7th ed., 568. 

( 5 ) Warre V. Calvert (1837), 7 Ad. & El. 143, per Littleiule, J , at p. 155. 

M See Encyclopaedia of Eorms and Precedents, Vol. VI., p 201; Holme 7 . 
Brunsh'll (1878), 3 Q. B. P. 495, O. A.; Sanderson v. Aston (1373), L. R. 8 
Exch. 73, 76; Whitcher v Hall (1826), 5 B. & G 269. 
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surety can prove that he received notice of the terms of such 
contract (s), or 1ms embodied such terms in his own contract of 
guarantee ((), notliing short of a material variation of these terms 
will operate to discharge him from liability (a). 

1033. Whether in any particular case the position of the surety 
has been altered is a question of fact and not of law, though there 
may be facts which would make it obviously impossible not to say , 
that in law there is an alteration of the position of the surety il>). 
The surety will, however, be discharged, where, at least, he con¬ 
tracts “ on the faith ” of the principal contract, if it is not self- 
evident, without inquiry, that the variation complained of will 
prove bonofieial, or at least not prejudicial, to him (<*). 

Sud-Seot. 2. — Vauation without the Snuff,, Constut of his own Contract with 

the Creditor. 

1034. Any variation of the contract of the surely with the 
creditor (<!}, whether it be of the express terms of the guarantee 
itself or of the embodied terms of the principal contract (e), which 
is not obviously and without inquiry quito unsubstantial, will 
discharge the surety from liability (/), whether it injuro him "or 
not (tj). Where, therefore, a guarantee stipulates that a certain 


(a) San i ter son v. Aston (18713), L. It. 8 Kxoh 78, 70, / Inline v. BrunskiU 
(1878), 3 Q. 11. D. 49.5, 0. A.; S ten art v. M'Ktatt (18,75), 10 Ex eh 075. A 
mucty who receives notice of the terms of tho piinopal contract is deemed to 
contiact “on tho faith” thereof [ibid.). 

(/) tH;/n v. lintel (1818), 8 Taunt. 208; Gairelt v. Handley (1825), 4 E. & C. 
601 ; llolmc v. JJnmshtll, sup)a; but see Baynton v. Morc/an (1888), 21 Q. E. I>. 
101 Where the terms of the principal contiact arc embodied m u guarantee, 
any breach thereof is a breach of the guarantee itself and there foie discharges 
the suioty; see Baton v. Cliesnci/ (1810), 1 ytark 192; Blest v. Brown (1802), ,'i 
GUT 450, WhiUher v. Hall (1820), 5 E. & 0.209, Holme v. Brunskill, supra, 
per Cotton, L.J , nt p ,705. " 

(a) llolmc v. Brvnsl.ill, supra; Stewart v. M'Kuni, supra. 

(b) Kmqston-vj'vn-Huil t \>i partition v. Hu/dint/, [1892] 2 U- E. -104, G. A per 
Bowen, L J., at p. 500. 

(r) Holme v. Bruushill, supia. If a suioty has joined in a bond for £1,000, 
and tho creditor agrees that the debt shall be £500 only, then the alteration 
can only be for the bonelit of tho suioty, and his responsibility cannot be lost 
by the change ( Croydon Gas Co. v. lJukiuson (1870), 2 C. I’. 1). 40, O. A., per 
Amtiu/ett, J. A., at p. 51). 

( d) Many of the cases cited at ] p. 479 et saj, ante, upon the extent of tho 
surety's liability, nrd which show that lus contract is one strict issimi juris, also 
exemplify this sub-section, 

(r) Hoe p. 549, ante, und notes(«) and (t), supra, where cases are eitod to 
show that, when the terms of the principal contract are embodied in the 
guarantee itself, any variation thereof also constitutes a variation of the surety’s 
contract with the creditor, and necessarily, therefore, discharges him from 
liability. 

(/) Holme v. Brunskill, stqtra, per Cotton, L.J., atpp. 505, 50G. In tho follow¬ 
ing caseB the surety was held not to Jyo discharged, as there had been no real 
variation of tho terms of the guarantee: Havey v. 1‘helps (1841), 2 Man. & (1. 
300; Taylor v. Bank of New South Wales (18S6), 11 App. Cas. 596, P. 0.; Brice 
v, Kirknam (1864), 3 II. & 0. 437; Evans v. Earle (1851), 10 Exch. 1; Ms 
Wolmei'shausen, Wolmershuusen v. I Volmershausen (1890), 62 L. T. 511. 



7 T. L. 11. 12. 
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period of credit shall be given to the principal debtor, this Sect. a. 
stipulation must be strictly adhered to (It). If, howover, no Discharge 
delinite period of crodit be prescribed by the guarantee, then from 
a reasonable credit must be given ( i ), and not merely the strict L iabili ty, 
“customary credit” of tho trade (k). Again, a surety for pay¬ 
ment of a bill of exchange for a stated sum of money will not 
be liable, even for that sum, if the bill be given for a different 
jimount (Z), nor in the case of renewed bills unless they sub¬ 
stantially correspond with tho originals («»). A surety who has 
agreed to pay whatever another party is made to pay under a policy 
of insuranco is not liable for sums paid by tho latter under a Bcheme 
of arrangement substituted for tho policy (>i). A surety bond con¬ 
ditioned for payment by the defendant in an action of a sum to be 
awarded by the judgment of a court does not extend to a sum 
awarded under a judgment obtained by consent (o). Moreover, 
a surety whose liability is dofingd by one Act of Parliament may, 
in consequence of a change in his position accomplished hy a 
subsequent statute, bo wholly discharged (;>). 


1035. Strict adherence to tho torms of the surety’s contract is strict 
required. Thus, a surety is not liable for moneys to be received by adherence to 
another, unless that other personally rocoivod them(q), and, if a necessary, 
person has become a surety for the due accounting for moneys 
received by ono person alone, ho is not liable for the latter’s default 
jointly with another (r). Moreover, where a surety stipulates for an 
advance of money to be made to a third porson, this stipulation will 
not bo satisfied by the mere giving of credit for a promissory note 
without a cash advance (?/). A surety who has guaranteed the pay¬ 
ment of gold to be supplied to a goldsmith for the purposes of 
his trade will not be liable if partly gold and partly money be 
given (M, nor will a surety, who has agreed to guarantee the pay¬ 
ment of flour of a paiticular Lind, to be supplied to another to 


(It) 11(0 "ft v. Clmniij (ISIS), 1 Staik. 192, per Lord Iin,ENB 0 i< 0 UGir, 0 J., at 
p. lay. 

(?) J/cnLm v. J’lul'Uson (1893), OS L. T. 405. This being so, if, in difficult to 
understand wliy it was hold m Pan’s Haul, toy < i>. v. Vale.*, [1898] 2 Q. 15. -KiO, 
that tho Statute of Limitations runs in favour of a surety for a customer to 
whom advances huvo been mado by his hankers, not from a reasonable time 
after each udvunce, or, as was hold m tho previous ea-o of Maitland v. J ultra 
(18(18), 1 If & 0. (167, which was not eded in tho later case, from tho time when 
a balance is struck and a claim is made, but from tho date of each advance. 
See also Aschenon v. Ttedet/ar Dry Dock and Wharf Co., Ltd., [1909] 2 Oh. 401, 
40(1. As to duration of liability on guaunil<?cs, sen pp 491 ct se<]., ante. As to 
operation of Statutes of Limitation, see, generally, title Limitation of Aotions. 

(/,•) Aun/>sun v. Mania / (1881), 2 Or. & J. 12 . 

(l) Philips V. Anthng (1809), 2 Taunt. 200; and see Pi<klc3v. Thornton (1875), 
03 L. T. 608, 0. A.; Claihe v. Orem (18t9), 3 Eveli. 619. 

(m) Darker v. Machtll (1892), 41 W. It. 311, A. 

( n) Mm tijcirje Fnmrance Corporation v. Pound (189.)), 64 L. J. (q b.) 394, P. A. 

(o) Tatum v. Frans (1885), 51 L. T. 336. 

(p) Finch v. Jtikis, [1877 j W. N. 211. 

(</) Mills v. Aldtrhvry Union Ovnrdiam (1819), 3 Lxcb, 690. 

(r) Ib'd.; and see Pci lairs v. Kbsworth (1811), 3 Damp. 53 ; London Assurance 
Co. v. Fold (1844), 6 Q. B. 511. 

(а) Aiclicr v. Hudson (1811), 7 Beav. 551. 

(б) Fvane v. Whyte (1829), 5 Bing. 485. 
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enable the latter to fulfil an order, bo liable if flour of an inferior 
quality is delivered (e). 

«> 

Sub-Sect. 3.—Binding Agreement to give Time to the Principal Dcltor. 

1036. A binding agreement (d) between the creditor and the 
principal debtor to give timo to tbe latter, as distinguished from 
mere passive inactivity on the part of the former (not resulting 
from any contract with the principal debtor), will discharge tha 
surety from liability (r), if made without his consent (/j, whether 
he be prejudiced thereby or not {g). To have this effect, however, 
the parties must respectively occupy the relation of creditor, 
principal, and surety, as the giving of time will not discharge a 
mere qua si-surety ( h). It is immaterial whether the surety became 
so originally or has, to the knowledge of the creditor, though with¬ 
out the latter's consent, by subsequent agreement with his co-debtor, 
ceased to be a mere co-debtor and become a surety (t). Moreover, 


(<) Blest v. Brown (18(52), 3 (7 iff. 450 

(</) Clarke v. Birlty (188!)), 41 (’ll. 1) 422, Baniuell v. Ilowarth (1817), 3 Mer. 
272, per Lend Eunox, L.C., at p 278 ; and roo Creighton v. liankin (1810), 7 
Cl A Fin. 325, II. L. 

(e) Tho billowing cases may bo referred to in proof of the proposition in tbs 
text.— (himhe v. IVolJc (1832 j, 8 liing. 15(5; f.ons v Jones (1825), 4 15 & 0. 50(5, 
515; (her end, < hi nicy dr (hi. (Lupiulators)v. Oriental Fmmaial Corporation ( Lvpn- 
dalo?s) (1874), E R 7 IT. E. 318 ; linn I, sham v. Faikins (18l!f), 2 Swan 53!), per 
Loid Et/ikin, L V., at p. 54(5; Browne x. Cmr (1831), 7 bmg. 508, per Tindat,, 
CJ., at p. 515; Xartmi v. Charlton (1853), 2 Ihow 333, 338; Bamiw/l v. 
Ilowaith, snpia , He's v. Ben un/foii (1705), 2 Vis. 510; X edict v. Smith (1785), 2 
liro. (’, 0.579; Biale v. White (ISO.i), 1 V A (1 (hx.) 420; Wnght v Simpson 
(1802), (5 Yes 711. 751, Ctaike v. Unity (1838), 8 Y. A 0. (ex ) 187; Bailey v. 
Fa'urnds (18(51), 4 15. & S. 7bl, Fwinx. Tamastn (1865), 12 Ij. T 632; Isaac 
v. Cornel (1846), 8 Q. B. 500 , Cooley v. Harradine (1857), 7 E & l! 431; 
Knghsh v Daihy (18(H)), 2 Bos. & I’. 01 ; Danes v. titainhauk (1855), 6 Be (1. 
hi. & O (570, C. A.; Moss v. Ilall (18507, 5 Ex eh. 46; Oakelcy v, DasheUer 
(1836) 10 Bii. (x S.) 518, 11 L. ; Grieooiiyh v. MiCtclland (I860), 2 E, & 14. 
421 ; Bolton v Biickenham, [1801] 1 Q. B 278, O. A.; Archer v. Hale ( 1828 ), 
4 Ring. 461 ; IIowcll v. Jones (1851), 1 Cr M & R. 07 ; F.yrc v. Bortroji (1818), 
3 Madd. 221 , Bank of Inland v. Bnesfard (1818), (5 Dow, 233, 11. E. 

(/) The guaianteo may oxpieshly authorise tho creditor to give time to tbe 
puncipal debtor without discharging the surety (m>o Encyclopaedia of Eoims 
and rrocodonts, Yol. YI., pp 21(5, 253, 255); see the cases cited at pp. 556, 
507. post. 

(7 ) Sanmell v. Ilowarth. sujna; Pol ok v. F.ierrtt (1876), 1 (1 B. I>. 660, 
O. A.) Holme v. Bfinskill (1H78), 3 (1. R. I). 405, 0. A.; B. v. Herron and 
Montgomery, [10037 2 I. E. 474, Hr parte Wilson (1805), li Yes. 410; Blest v. 
Brown (1862), 8 Jnr. (re s.) 602; Petty v. Cooke (1871), L. K. 6 Q. B. 790, 795; 
(Irtenwood v. Francis, [1890] 1 Q.«B. 312, 0. A.,i>er A. L. Smith, L.J , atp. 320 ; 
Tie Benton, Ft parte Glemhnnmg (1819), Buck, 517, per Lord Er.nox, L.G., at 
]>. 519 ; Ft, parte. Gifford (1802), 6 Yes. 805, 806;,but see Newton v. Chorlton, 
supra, at p. 339. 

(/() Way v. Hearn (1862), 11 C. B. (N. s.) 771 , and see Ileadc v. Lowndes 
(1807), 23 Beav. 3(51. Eui oxamplos of r/nasi-suretyslnp, see p. 442, ante. 

(t) Otncnd Gurney <f- Co. ( Liquidators ) v. Oriental Financial Corporation 
(Liquidators), supra , Mmngay v. Lewis (1870), 5 I. It. 0. L. 229, Ex. Ch.; 
Bouse v. Bradford Bunking Co., [1894] A. C. 586, 591, 593; Oakelcy 
v Pasheller (183fi), 1 Cl. & Pin. 207, II. L.; Pooley v. Harradine, supra; 
Leicestershire Banking Co. v. Hawkins (1900), 16 T. L. E. 317. Prior to 
tho introduction of equitable pleas it was doubtful whether a surety 
could at law set up as a defence to an action on a guarantee that ho was 
diaehaiged by time gneu to tho principal debtor, whore the original contract 
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the agreement giving time must be really binding and capable ol 
enforcement (/.') for valuable consideration (/) made witfi the principal 
debtor ( m), and must actually give time (»). It need not, however, 
be express (o), and may be written or verbal, whether the guarantee 
be under seal or not (p). 

^between him and the creditor was not one of suretyship (Manta/ y. I’oi/cot 
(1853), 2 E. & B. 4(5; Stiong v. Foster (1855), 17 (J. 15. 201; Lawrence v. 
M almsley (18(52), 12 (J. 13. (N. s.) 799, 807 ; lie I'lat h, Hr parte Graham (1854), 

5 I)e Q. M. & (4. 85(5, 0. A.; Taylor v. Ilaryess (1859), 5 II. & N. 1; York City 
and County Banking Co. v. Bambrtdge (1880), 43 L. T. 782). As to the effect 
of giving time when tho surety's property is also pledged, see p. 547, ante. 

(k) Clarke v. Birley (1889), 41 Oh. 1). 422 ; Bouse v. Bradford Banking Co., 
[189-1] A. 0. 58(5, per I ,ord IIi5K.scnr.LL, LO, at p. 594. An inch onto agree- 
incut to give tnno will not discharge tho surely (Virnou v. Turin/ (1830), 1 M. 

6 W. 31(5; Bad nail v. Samuel (18171,3 Puce, 521; Puce v. Fdinunds (1830), 
10 11 & U. 578). The law requires thyt tho erediloi’s hands shall he tied up 
before it can he haul that time has been given in law (N trot sons Burt (1882 1 , 
10 II. (t T. ot Sess.) 121, ]>ei Incus, Loid President, at p. 127). Thus, an agree¬ 
ment that if tho ci edit or foiboais to plots for repayment of a lore a higher 
mto of interest will ho paid by tho piinnpal dcbfoi is not ail agrenmont to give 
time if it iomuins optional with the creditor whether ho will press foi paunent 
and ho is not bound to a definite 1'oiboaiauco (York City and County Banking Co. 
y. Hai abridge , supra). 

(l) ITake v White (1835), 1 Y. & 0, (ex) 420; Tucker y. Laxng (185(5), 3 
K. & J. 745; Jhath v. Kn/ (1827), 1 Y. & J. 431 ; London Assurance Co v. 
J tinkle (1820), 4 Moore (o I*), 153, Bill v. Banks (1841), 3 Man. & (1. 258; 
Smith v. Winter (1838), 4 M & W. 451 ; Betti/ v. Cooke (1871), 1j. E. (5 Q. 13. 
790; Price v. Kirkham (18(54), 3 II. & C. 437 , English v Darla/ (1800), 2 Bos. 
& P. 61, 62; thorny. Bole (1815), 1 Dow, 459, 11 L. ; Biukwood v. Anmss 
(1814), 5 Taunt 614 , Plnl/mt v. Bnant (1828), 4 Bing. 717 ; Clarke v. II it son 
(1838), 3 M. & \Y. 208; Baduall v. Samud, su/na. Ho a mere lioiioiary 
obligation on the part of a plaintiff not to press a detomhmt foi pay¬ 
ment of the debt and costs is not such an indulgence as will release the 
lultor’s hail (7, adbiook v. Ifewctt t1832), 1 Dowl. 488 ; McManus v. Bark (1870), 
li. II. 5 Exch 0 5, liny iter v. Fussey (1859)^ 28 Id. J (ex ) 182). 

(in) If tho agieemont giving tnno bo made with a stiangoi (Frazer v Jordan 
(1857), 8 E. & 13. 303; Lyon v Holt (1839), 5 M. & W. 250), or with one ol 
beveiul sureties (CUukc v Birley, supra), or with any thud party (Chnke v. 
Buley, su/ira, pa Noutii, J., at. |> 481), it will not dischaigo tho surety. 

(«) Brauleryust v. Dim/ (1321), Madd. & <1. 121, 12(5 j Fmey. Ndinuml , 
siipm, day v. Ilumn (1821), 1 (J. & P. 582; Puny v. Clarkson (1822), 

1 1) & (I. 14; Whitfield v Ifodges (1886), 1 M it YV. (579 ; Tatum V. Finns 
(1885), 54 h. T 336; Bouse v. Brad/md Banking Co, sujaa; Mitndei •and 
Leinsttr Bank v. Frame (1889), 24 B II. Ir. 82, C. A ; Holloa v. Bio ken ha in, 
[1391 ] 1 U. 13. 278, A. ; Phdpot y. Bnant (1828), 4 Bing. 717. 

(o) Blake v. While, su/na , Ctoydon das Co y. Jhikiuson (1876), 2 0. P. J). 4(5, 
(J A ; Cross v. Bprop/ (1850), 2 Mac. & (J. 113; Bolton v. Buckenham, su/ira 

(p) Formerly, if tho guai uiiteo wore under seal, tho Buiot.y could not in an 
action brought thereon against him set up as a defenc e ut law a parol agreement 
to give time until equitable defences were introduced by tho Common Law 
Procedure Act, 1854 (17 & 18 Viet. c. 125), ss. 83 et sey.; Barry v. Frendcrgrass 
(1321), 5 B. & Aid. 187; Blake v. White, supra; Wvdehousev. Farehrother (1855), 

5 E, & B. 277, 289). Equitable defences are now available in any court bv 
virtue of the Judicature Act, 1873 (86 <S> 37 Viet,, c. 66), s 24 (2); and see 
Mo&tyn v. West Montyn Coal and Iron Co. (1876), 1 0. P. I). 115 ; Nisbety. Smith 
(1785), 2 Bro. 0. 0. 579; and pp. 507, 508, 540, ante. The reason why an agree¬ 
ment to givo time disehaiges the surety is because if, after making such an 
irereement, the creditor were to sue tho surety the latter would at once be 
turned on the principal debtor in breach of the agreement to give time (Oriental 
Financial Corporation v. Unread, Quincy & Co. (1871), 7 Ch. App. 142, per Lord 
Hathekley, L.C., at p. 150; Overend, Gurney & Co. (Liquidators) v. (hiental 
' Financial Corporation (Liquidators) (18<4), L. II. 7II. L. 348; Oakeley y. PasheUtT 
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1037 . Extending the period, tit which by the contract between 
them the principal debtor was originally obliged to pay the creditor, 
by a new and valid contract between the creditor and the principal 
debtor, to which the surety does not assent, amounts to a “ giving 
of time ” (q). Thus, to substitute for payment in one sum payment 
by instalments amounts to a giving of time (r). Again, whenever 
the taking of a new security from the principal debtor by the, 
creditor operates as a giving of time, the surety is no longer 
liable (s), but not where that transaction has no such effect (£). 
So the surety is discharged, where an action of replevin is by 
agreement referred to arbitration, and, without the consent or 
privity of the surety in tho replevin bond, the time for making the 
award is enlarged (a), or whore tho creditor sues the principal debtor 
by direction of the surety, but without bis privity agrees to stay 
execution {!>). Where a bill lias been accepted for another’s 
accommodation, tho acceptor will bo discharged should time bo 
given by tho holder to the drawer (o), but not, apparently, W'hero 
the giving oi time is subsequent to the bill becoming duo and to 
its presentation to the acceptor, who promises to pay (d). The 
doctrine that where time is given to tho puncipal debtor tho 
surety is discharged also applies where the suretyship arises under 
a promissory nolo payable on demand (<■) 


(1830), 10 Eli. (in', s.) 548, If. L ; Bavin ell v. Jlmruifh (1817), 3 Mer. 272, per 
bold Eldon, L.C., at p 278 ; Newton v. t 'h or It on (1833), ‘2 Drew. 1133, per Wood, 
V.-Ct, at p. 338), ho that the effect of such an agreement is to prevent the suiety 
from either requiring tho creditor to call upon 1 ho principal debtor to pay oil the 
debt, or himself paying oif the debt, and then suing the principal debtor, thereby 
prejudicing tho tuiety ( Rouse v. Brad fold Banl ing Co., [1894] 2 Oh. 32, 0. A., 
yir A. L Smith, L J., at p 73 , affirmed, [1891] A. 0. 587). 

(</) J lined v Jones (1831), 1 Or. M. & It. 97, per curiam, at p. 107, 

(r) Clarke v. llenty (1838), 3 Y. A: Y ■. (ex ) 187 ; compare ]J t Ihuyhum if; Co. v. 
Hurley (1908), Tones, 4th A pul, 0. A , rover.-mg S. 0. (1907), 52 Sol. Jo. 131, 
where the credit < as, after obtaining judgment against the principal debtor lnr 
balance duo on a joint and several promissory note payable on demand, signed 
by the puncipal debtor and suieh, on same day as that on which judgment 
was obtained, airahged, without tho surety’s knowledge, that tho principal 
debtor was to pay what he owed on the note by instalments and not to press 
thoir claim, and it was held that tho surety was discharged. 

(a) Munster and Leinster Hank v. France (1889), 21 L. It. lr. 82, U. A.; OverenJ, 
(turner/ if’ Co (Liquiuators) v. Oriental Financial Corporation [Liquidators) (1874), 
L. It. 7 11. L. 348, ptrLoid Cairns, L.O., atp. 301. 

(t) Overend, (Limey if - Co [Liquidah>i s) v. Oriental Financial Corporation 
( Liquidators ), supra ; Bell v. It uni's (1841), 3 Man. & 0. 258; Twopenny v. Young 
(1824), 3 B. <fc 0. 208. Thus, tho acceptance of a coynovit by a creditor, whereby 
time is given to liis debtor for payment of instalments, nlwajs discharges the 
latter’s hail unless they are parlies to the arrangement [llowsfuld v. Tower 
(1812), 4 Taunt. 456, out see Hodgson v. Nugent (1793), 5 Toiin ltep. 277). 
An order for judgment by consent is now usually resorted to instead of a eognorit 
(If. S. 0., Ord. 41, ri. 9, 10), which, however, has not been abolished; see 
Yearly Practice of the Supremo Comt, 1911, Vol I,, pp. 058, 559. 

(a) Bowmakcr y. Moore, Hhirreffv. Trelrs (1819), 7 Puce, 223. 

i b) Bees V. Benington (1790), 2 Ves. 540. 
c) Laxton v. Feat (1809), 2 Camp. 185. 

d) Kerrison v. Cooke (1813), 3 Camp. 3G2; eompare Tort anc« v. Bank of 
British North America (1873), L. It. 5 I J . 0. 246. 

(e) Bellingham cfc f 'o ., Ltd. v. Hurley, supra, where the surety and principal 
debtor signed a joint and several promissory note, in consideration of an advance 
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Mere omission on the part of the creditor to press the principal Sect. 3. 
debtor for payment will not, if there be no binding agreement to Discharge 
give time, discharge the surety (/), even if the debtor subsequently fro® 
becomes insolvent (y), uuless the creditor is bound to use, before Liability, 
suing the surety, the utmost efforts against and to obtain payment Effect of 
from the principal debtor (Ji). • passive 

A surely may, apparently, be discharged by an omission on the om?MionBb r 
part of the creditor to do some act which be has contiacted with creditor. 7 
the surety to do, or to preserve some security to tho benefit of 
which tho surety iB entitlod (i). 


1038 . Custom of trade does not justify tho ci editor in agreeing 
to give time to the principal debtor (k). In the case, however, of a 
general guarantee against loss in a course of dealing, the surety is 
not, apparently, liberated by the creditor taking a bill at one month 
from tho principal debtor in payment of an account for goods 
supplied, as tho principal debtor and creditor are free to arrange 
tho details of their transaction as they see lit, provided these are 
not at variance with the ordinary custom of merchants (/). 


Custom of 
trade docs not 
justify the 
giving of 
time. 


1039 . In the case of a continuing guarantee, an agreement to give 
time may only partially relieve the surety from liability. Thus, 


Partial relief 
by time being 
given. 


to tho la I tor, and aft 01 wants judgment was obtained against the pi im lpul debtor 
fm tbo balance duo on tho note, and For a sum for goods sold aiul ilelivoiod, 
and tho surety was held dischaigeil by an uirangement made the same day as 
that on which judgment was obtained, but not communicated to him, which, 
while it imposed certain conditions and obligations on tho principal debtor, 
likewise hound the ei editors not to pi ess then' claim against him. 

(/) Jitlfubt lUnihiii'i Co. v. Mania/ (1807), 1 3.It. 0. L 693, Trent Narn/aimn 
Co. v. llmIvy (1808), 10 East, 34, Otetend, Gurney ,{; ( Lupudators ) v. 

Oiicnlul Ft i<an< ia.1 (\>rj oration (lA<jtndo!ois) (1R7 1), L. It. 7 11. L 318, London. 
Assurant i ('<>. v. Uuckb ^i>20), 4 Moore (<\ i\), 153 ; Feel y. Tattack (1790), 1 
Eos. & P.419, Gonit'iv, Edmonds (182#), 6 Jhng. 94; York Ctitj and Count t / 
Banking Co. v. B<nnhrid</e (JsMi), 43 L. T 732; Dawson v Laura (1854), Kay, 
2 S 0 ; Aloi/f,tw v Cjuhttf ( 1 SIh), 2 Swan 183, Eyre v. Ereutt [ 1826), 2 Puss. 
381 DmtHbet v. Ftirbbs (18111, IS 20. 22; JJhuk v. Ottoman Bank (1*02), 
10 W. E 871, P , kamii'-il v. If'iunth (1817), 3 Mei. 272, 278; Dime v. 
iiini 7 (lKlo), Holt, ^N. r.), HI , Mittfai/i/ttil v. [GUsa/i [D+35), 3 ('] & Fm. 52.i, 
H. Ij. , 1 11 /! ■ t v. A!impure ( 1 S 1 K), (5 Price, 111; It 'right v. Simptn u (1802), 6 Yes. 
711 , 781 ; ('trtt/ltlun v. Ban kin (1840), 7 Cl. & Pin. 325, 340, 317, II. L ; Curry. 
Ktilham (1831), 3 If. & C. 437, 411 ; tihephad v. Beet her (1725), 2 P. Wins. 288; 
Kingstun-upon-Hull Corjioralwn y. J larding, [1892] 2 Q,. B. 494, 508, (J. A. 

(</) Trent Eat watum v I far ley, supra. 

(A) Hull v. lladl'U (1835), 2 Ad. * El. 758; Watson y. A Dock (1353), 4 
He G, M. & U. 242, 0. A.; London Guarantee Co. y. FramCy (1880), 5 
App. C’aa. 911; Mouutagvey. 2Wri>mAe(1703), 2 Vern 518; but see Musket v. 
Boyers (1839), 5 Eing. (x. «.) 728. In Cetty v. Cooke (1871), L. It. (5 Q. E. 790, 
Blackburn, J. , at p. 795, expressed the opinion that it is not justice, though 
established by omits of equity, that time given by a creditor, which m 
numberless cases does not injure the surety, should, nevertheless, discharge 
linn. . 

(r) Kingston-upon-Ifull Corporation y. Ilauhng, supra, per Bow EX, L..T., at 
p. 508; compare p. 548, ante. 

(7c) Combe v. Wolfe (1832), 8 Eing. 15G; Iloll v. Hadley, supra; Howell 
Jones (1834), 1 Cr. M. & If. 97. 

(/) >S tewurt, Moir, and Mtnr y. liiown (1871), 9 Macph. (Ot. of 8km) 763, per 
Sir James Moncueipf, Loid Justico-Clerk, at p. 766 ; and see Allan v. Kenning 
(1833), 9 Bing. 618; Re Fox, Walker it Co., Ex parts Bishop (1880), 15 Oh. ti. 
400k 0. A. ; compare pp. 546 tt sup, ant* 
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one supply of goods to the principal debtor under such a guarantee 
at a longer credit than the surety has stipulated for will not relieve 
the latter from liability in respect of a past or subsequent supply 
at the prescribed credit (m). So, where a contract is separable in 
character, a surety for the performance thereof will still be liable 
for the fulfilment of so much of the contract as is not affected 
by the agreement to give time (a). 

1040 . Even where there is a binding agreement to give time to 

the principal debtor, the surety is not discharged (o) if the remedies 
against him are expressly reserved (]>), with or without his eonsont 
or knowledge ( q ), except in special circumstances (r). Such reser¬ 
vation of remedies should usually appear on the face of the agree¬ 
ment giving time(s), though sometimes the reservation can he 
proved by parol evidence (t), but not if such evidence varies the 
instrument giving time (a). . 

1041 . If the surety’s remedies are not interfered with by the 
agreement mado between the creditor and the principal debtor 
which is objected to, it gives him no ground of dofenco {!>), as wheie, 

(m) Bingham v. Corbitt (1881), .‘11 L J. (q h.) .‘57, Ex. ('ll 

(n) Croydon Gas Co. v Dnkiiis'm 11878 ), 2 (.’. 1*. D. -If), (3. A. followed m 
Bouden v. Levis (1881), 11 L. it Ji 307. 

(n) In Wtbb v. Hewitt (1857), 3 K. & J. 13b, Wood, V -0 at p -112, 
explains as follows why a reservation of rights prevents the discharge of the 
surety: “ For, wlion tlio right is reseived tlie pirneipal dolitor cannot say it is 
inconsistent with giving him tuno tliat, the creditor should he at liberty to 
proceed against the suiotios, and that they sliould turn round upon tho principal 
debtor notwithstanding tho time so given bun ; for ho was a party to the agiea¬ 
rnout by which that light was reseived to tho eroditoi, and tho question 
whether or not the surety is mfoi mod of tho air.mgement is wholly immaterial ” 
(see also Boulthee v. Stubbs (1811 \ 18 Vos 20, per laud Kl/DON, L at p. 28). 

[ p) Kearslmy v. Cote (IM(i), 18 M & a \V. 128, per I’aukk, It , at pp. 133, 136; 
Tlonltr v. Mayor (1886), 19 (’ 15. (N. s.) 78, 83, 84 ; ('lose v. Cla-e (1863), 4 
Do (1. M. & G. 178, (t. A ; Oirm and <hutGi v Unman (1853), 4 ILL. Cus 997, 
1037; IVi/Jee v. layers (1862), 1 Do G. M. & G. 408 , Ei parte Gifford (1802), 
8 Ves. 805, 808, He Renton, Ex parte Ulendiimiuq (1819), Buck, 517, 519; 
Me!nil v. Gintdmniug (1818), 7 Taunt. 128; Lnuhay x. Down’s [Lord) (1S40), 
2 J. Eq. It. 307 ; Mmr v. ('rateford (1875), L. It. 2 He. & Ihv. 458; Xv-hols 
v. X"rrts (1831), 3 15 <fc Ad. 41, n. 

( 7 ) Kiarslcy v. Cole, supra, p>r T’auke, 35 , at p. 135, Webb v Hewitt , 
supra; Re ltmton. Ex paite Glrndinniug, supra; llndir v Mayo supra; 
Close x Close, supra; Owen and Gul<h v. Homan, s./jna, ICyta v, Royers, 
supra. Bale-son v. Gosling (1871), L. It. 7 0. I*. 9, per Willes, J., at 
p. 13. 

(?) Owen and Gutch v. Homan, supia ; and son p. 541, ante. 

(s) Re Renton, Ex parte Glenduimny, supra, Boulthee v. fttubls, supia, at 
p. 22 ; Oreread, Gurney ( £- Co. ( Liquidators ) v. Oriental Financial Uorpoialion 
\j.njiudato’ s) (1874), L. B. 7 II. L. 348. 

(t) Re Blakely, Er, parte Harvey, Ex parte Bpring field (1851), 4 Do G. & M. 
& G. 88 J, U. A. per Tvunku, L.J , at p. 899 ; Norman v. Bolt (1883), Cab. & El. 
77; arid eee n. (a), 4 It. & (J. 515, 5*10; but see eoutrd. Re Renton, Ex parte 
* lie iu iinning, supia Pa ml evidence is admissible to pinve that thore was a 
gonoial understanding between tho creditor and the principal debtor that the 
taking of a promissory note should not discharge tho surety («oo Wyke v. Royers, 
supra). 

( a) Re Renton, Ex parte Glaahvning, supra, per Lord Ei.nox, L.O., at p. 520; 
M’ leantih Rank of Sydney v Taylor, [1893] A. C. 317, 1’. 

(5) 1'duj v. Cooke (1871), L. It. q Q. B, 790 , per Blackburn, J., at p. 795, 
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for example, his own remedies are thereby accelerated (<•). More¬ 
over, a surety is not discharged by an agreement giving time*where 
he has himself agreed not to require the principal debtor to relieve 
him until he has himself been sued (d), and, apparently, an exten¬ 
sion of time to the piineipal debtor, though made with the creditor’s 
consont, will not discharge the surety if it amount to a judicial 
„act(c). Again, an agreement to give time to the principal debtor 
will not discharge a surety if it is made after the creditor lias 
obtained judgment against the surety (/), nor after the surety has 
by agreement with the creditor converted himself into a debtor Uj ), 
nor if he has agroed in his guarantee (h) or in some other way 
that time may w 7 ith impunity he given to tho piineipal debtor(ij, 
nor if ho subsequently confirm the agreement giving time (A). 

Sun- SECT. 4.— Agreement by the Creditor with the Prtnupal l)ihf<, to give 

Time to the purely. 

1042 . An agreement by the creditor with the principal debtor of 
a binding character to givo tinio to tho surety himself discharges 
tho latter, as its effect is to filter prejudicially his position by tying 
the creditor’s hands from doing that which would throw the surety 
upon the principal debtor (l), 

Sub-Sect. 5.— Agrenncot by the Cnditor with the Surety to give Tunc to 

the Latter. 

1043 . A creditor may compound with and give time to a surety, 
or take security from him, without discharging co-sureties or the 
principal debtor (m). Moreover, where the creditor by separate 


(r) Sou Holme v. Coin (1N27), 2 Sun. 12. 

(d) House v. Bind find Gan,.mg Co , [1894] 2 (Jh. 32, 0. A , tier Likhlet, L.J., 
at p. 57 , affirmed, [I891J A. 586. ® 

(f) Prornutaf Bank v. Cussen (18.867, 18 L II. Ir. 382, f 1 . A. 

(/) Jenkins v. llohrrtso/i (IN,>4), 2 Drew. 351. So after tho forfeitin'* of a 
hail bond and an assignment thereof taken, time given to the principal debtor 
is no discharge of tho sureties (Woosnam v. Pine (1S33) 4 t Or. A M. 352i. 
Where a creditor has a judgment debt assigned to him by his dobtoi, he does 
not necessarily, bv giving tune to the judgment debtor, become i hargeable to 
Ins own debtor (Williams v. Pn<c (1824), 1 Sun. & St 681, per Leach, Y.-U., 
ut p 587). 

(y) Heads v. Lowndes (1857), 23 Ileav. 361 ; see also Strung v. Foster (1855), 17 
0. 13. (n. s ) 201. 

(A) See Encyclopaedia of Forms and Precedents, Yol. VI, pp. 246, 253, 255. 

p) Yates v. Airni (1892), 61 Ij J. (q. e*) 446; Cowper v. Smith (1838), 4 
M. & "VV. 519: Kirkwood v. Carroll, [1903] 1 X. 13. 531, 0. A., where Yates v. 
Frans, supra, was approved, and Kirkwood y. Smith, [1896] 1 (l. 13. 682, was 
overruled; see also Chrk v. Pcidin (1803), 3 I3os. &, p, 363; Smithy. Winter 
(1838), 4 M. &W. 454; Tyson v. Coe (1823), Turn & ]{ 395; Union Bank of 
Manchester y. JJteeh (1865), 3 11. & C. 672; Puffy v. Vrr (1831), 5 Bli. (n. S.) 
620, II. L. 

(k) Mat / hew v. Crirkett (1818), 2 Swan. 185, per Lord Eldon, L 0., at p 192; 
Smith y. Winter, supra; Phillips v. Foxall (1872), L. 11. 7 Q. B. 666, pu Ui’AiN, 
J , at pp. 676, 677. 

(l) Oriental Financial Corporation v. Overend, Gurney & Co. (1871), 7 Ch App. 
1 i 2, per Lord Hatkerlev, L 0., at p. 152; affirmed sub now. (hntnd, Gurney 
rf- Co. ( Liquidators ) y. Oriental Financial Corporation (1874), L. li. 7 11. L. 318; 
and see Vyner y. Hopkins (1812), 0 Jur. 889. 

(m) Ohitty’s Commercial Law, Yol. 111., p. 326; see also Ex parte Smith 
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contract with the surety himself, made on pood consideration and 
without the concurrence of the principal debtor, gives the surety 
further time for payment of a bill of exchange accepted by the 
latter, and afterwards the principal debtor is released from his debt 
by the creditor, the surety is not discharged from liability (n). 

On the other hand, where there are two co-sureties, and the creditor, 
after granting a further loan to the principal debtor and taking, 
a new security from him for that and the former loan, gives 
further time to him and ono of the sureties only without specially 
reserving the remedy against the other surety, the latter is 
discharged (o). 

SnB-SECr. G .—Dcrsonal La* lies of the Creditor. 

1044 . Any active omission by the creditor to do something which 
he is bound to do for the protection of the surety will discharge 
the latter ( p), but not mere passive acquiescence in acts which, 
though contrary to tho conditions of the guarantee (</), do not 
amount to connivance or gross negligence, equivalent to shutting 
the eyes to fraud or something approximating thereto (r). 

1045 . Thus a surety for the performance of a building contract 
is discharged from liability by the omission of the building owner to 
insure against loss by in o tho woik undertaken in accordance with 
a stipulation in the building contract notified to the surety before 
he became hound as sucli(#0. Bo a broker buying goods for his 
principal and undertaking for a stated commission to indemnify 
him from any loss on resale is not responsible, if the principal 
neglects a fair opportunity of selling goods at a profit and is after¬ 
wards obliged to sell at a loss (l). Again, a person who has bouud 
himself to indorse any hills that may be given in part payment 
of a debt to be contracted by it third person is discharged, unless 

(1713), 1 r. Wins 237, per Lord JT utcorn r, L.t 1 , af p. 238, Bed fold v. Dealtn 
(1818), 2 B A Aid 210; Dunn y. Hire (1817), 1 Momu (o. r.), 2. 

(w) Defrns v, Hiiiill (1862), 10 \V. It ISO. 

[ot Yynrr v. Hopkins (1812), G Jur 889 

(}>) AlnnsJ'uhi Union (huuihaus v J Vnyld (1882), 0 Q. B. 1), 083, 0. A., per 
llANNEN, J., at p. GS8 ; ('artery. White (1883), 2d (3i ]) GGG, V. A , pel Cotjoe, 
3j J., at p. 670 ; Strong v. Foxier (1855), 17U.B.(n. s ) 201 ; M niffy. Jin/ (1872), 
1j. It. 7 Q. 11. 756; Durham Corporation v. Foivltr (188!)), 22 Q. B. 1). 39-1; 
111 fait Banking Co. v. Stanley (1867), 1 I. It. 0. L 65)3 ; S. t 1 . 15 W. It. 989; 
Ciufon and An 1 nylon Union v. Dew (18u9), 08 E. J. (o. u.) 380; and see 
Kinijdon-upnn- 1 1 ull Corporation \. Hauling , [1892] 2 Q. B 191, C. A., ptr 
HowEN, L.J., at p. 508. lly tho civil law huivties aro not discharged from 
tin nr liability to tho creditor where through tho latter’s laches to enforce his 
demands tho benefit of a hypothec of tho principal dnhtor is lost [Macdonald v. 
Bell (18Hi), 3 Moo. 1*. (J. 0. 315). As to pussivo inactivity by surety, wo also 
p. 555, ante. 

{<]) Dm hum ('oipartition v. Fonder, supvt. ; Fyic v. Everett (1826), 2 lluss. 3,SI ; 
Mayhem v. Cwlett (1818), 2 Bwan. 185, per Loid El.norr, L.O., at p. 191; Colima 
v. 0wynne [W.Y,\) y Bing. 514; Wright v, Simpson (lse2), G "Vos. 711, 734; 
Trent Navigation Co. v. Harley (1808) 10 East, 31; Cnighton v. ltankm (1810), 
7 Cl. & Pin. 325, 11. ],. 

(r) Damson v. /.««•« (1854), Kay, 280. 

(a) Watts v. Shuttteumth (jpci), 7 II. & N. 353, Ex. Ch. 
ll) Curry v. Mdensor (17!)0), 3 Term Eep. 524; Mutual Loan Fund Jstwiatien 
». Sudlow (1858), 6 0, if. (X. »,) 449. 



* PIrt IX. —The Discharge of the Surety etc. $59 

l 

a demand be made upon him to fulfil bis promise within a reason- 8mjt. 3 . 
able and convenient time (a); while a surety for *paymept of a Discharge 
bill by the drawer or acceptor is no longer liable aftor a failure on from 
the part of the creditor to take necessary steps which might have Li abili ty, 

been taken to obtain payment of such bill before tho insolvency 
of tho drawer and acceptor (/>). Such a surety will not, how-* 
ever, be discharged from liability by the omission of the creditor 
to render the bill complete by inserting tho drawor’s name (r). 
Nevertheless, the indorser of a bill of exchange, not complete 
and regular on the faco of it, is not liable theroon as an indorser 
or as having entered into a contract of suretyship (J), and, 
apparently, there may be circumstances showing a contract which 
binds the creditor, as between him and the surety, to mako the 
liability of the principal debtor complete, and entitles the surety 

to relief should the creditor not do so (r). 

• 

1046. A surety for the good behaviour of another in an office or Fidelity 
employment has a right to expect that persons, associated with the B uarantee - 
latter therein and who are brought in contact with him, will in all 
things aliecling the surety's liability conduct tbemsolves according 
to law and fulfil their duties (/). The surety will not, however, be 
discharged, although there are such persons who have been guilty of 
laches, unless it can also be proved that the person to whom the surety 
is bound has either prevented the principal from doing tho tilings 
for the due performance of which the surety is answerable or lias 
connived at their omission or enabled the principal to do what lie 
ought not to havo done, and that but for such couduct the omission 
or commission guaranteed against would not have occurred (g). 

The surety is liberated if the employer does not deal with the Treatment 
employed in the manner required by the nature of his office (70. custom!^ t0 
He may fuither require the employer to dismiss the person 
employed where the latter lias been guilty of misconduct, and 
should the omployer possess the power to dismiss, and not merely 
that of temporary suspension (r), and fail to exercise it, the surety 
will be discharged (/.). 

- _ _______a_ 

(f<) Payne v. Ires (1823), 3 Dow. & Ky, (ic. B ) 604. 

(b) Philips v. Asti tin/ (1800), 2 Taunt 200. 

(t) Cutler v. White (1883), 23 Oh. I> 000, C. A.; and f-ee PC fust Banking Vo. v. 

Stanley (1807), 1 1. 11 C. L. 093; lie Duffy's Estate (1880), 0 L 11 Ir. 92. 

(d) Jenkins ifc Sons x. Coomber, [1898J 2 Cl. B 108 ; Shite v. M’Kmluy (1880), 

6 App Caa. 701; Bills of Exchange Act, 1882 (45 &, 40 Viet. c. 01), s. 29. 

(<) Jtphstm. v. Maun sell (1847), 101. Eq E. 132, per Brady, L.U., at p. 133; 
and ace Carter v. While, supra, per Cotton, L.J., at p. G70. 

( f) Madayyartx. H’afoon (1835), 3 Cl. &Ein, 520, II. L., per Lord BliOUUll AM, 
nt pp. 542, 543 ; Mtin v. llardie (1830), 8 Sh (Ut. of Seas.) 340 ; Mmmtague v. 

Tidcombe (1705), 2 Yern. 518; Dawson v. La tees (1854), Kay, 280; see also 
p. 487, ante. 

(y) Madaygart v. Watson, supra, per JTiord Brougham, at pp. 642, 013; 

Dawson v. Lawes, supra ; Mansfield Union Guardians v. Wnyht (1882), 9 (4. B. D. 

683, C. A.; Madden v. M’Mullen (1860), 13 I. U. L. R. 305 ; Durham Corporation 
v. Fowler (1889), 22 Q. B. D. 391. 

(h) Mein v. llardie , supra; Mountayue v. Tidcombe , supra. 

(i) Byrne x. Muzio (1881), 8 L. It. Ir. 396; Canton and Arrington Union f. 

Dew (1899), 68 L. J. (q. b.) 380. 

(Ir) Sanderson v. Aston (1873), L. R. 8 Exch. 73; Burgess x. Eve (1874), L. R. 

13 Eq. 400 ; Phillips v, Foiall (1872), L. R. 7 Q. B. 666 ; compare Federal Supply 

and Cold Storage Co. of South Africa x. Angliern and Piel (1910), 80 L. J. (p. c.) 1. » 
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1047 . The omission by the creditor to do something which he is 
not legally bound to do is not laches (l). Hence, where a surety 
guarantees the honesty of a person employed, he is not entitled to 
be relieved from his obligation because the employer fails to use all 
the means in his power to guard against the consequences of dis- 
'honosty (m). Again, the creditor’s refusal to take legal proceedings 
which must prove abortive (n), or the omission by the principal 
debtor, with the creditor’s connivance, to do something under the 
principal contract diminishing the surety’s risk, is not laches (o). 
Nor is it laches where, owing to the creditor’s omission to reply to 
the surety’s question, the latter wrongly interprets his silence to 
mean that a supply of goods to the principal debtor, stipulated for 
by the guarantee, has not been made, and inconsequence gives up 
nil indemnity he has received (p) ; nor where the employer merely 
omits to give notice to the surety of the misconduct of the employed, 
whoso fidelity he is responsible for (q), unless, apparently, the surety 
JiiiH expressly stipulated that such notice shall he given (r), and 
oven then notice need only bo given of misconduct subsequent to 
tlm date of the guarantee (s). Again, a creditor who continues to 
trust the principal debtor, after the latter has been guilty of 
embezzlement to tho knowledge of tho surety, may enforce the 
surety’s liability, in respect of a subsequent default of the principal 
debtor also amounting to emhezzlenient, although the surety has 
desired him not to trust tho debtor any more with cash (f). 

1048 . Where it is provided by deed that the principal debtor’s 
effects shall bo sold before lecourse bo made to the surety, the 
latter is not discharged by the carelessness of the trustee under the 
deed omitting to sell them and thereby enabling the goods to lie 
seized and sold in bankruptcy (a). On the other hand, if tho 
cieditor seizes and sells the puncipal debtor’s goods under a bill of 
i-sle, the surety may sot up, us a defence to an action brought against 
him on bis guarantee, that but for the mismanagement of the 
eieditor’s agents such goods would have realised sufficient to 
satisfy the guaranteed debt (b), 

t 

1049 . The Crown cannot bo guilty of ladies towards a surety (d. 
kloreover, tho laches of an officer of the court will not, apparently, 

(I ) Bui V. I'atloek (i 70S)), 1 lion. A P. •Ill), Jlyinc v. Mtuio (1SS1), 8 J, 11. lr, 
390. 

(in) Black V. Ottoman Bank (LS02)>, la Moo. P. (!. (\ 472. 

P<) Musket v. Rogers (ISM), 5 Ping. (N. e.) 728 ; Hull v. Hml/ey (1885), 2 
A<1 >'i 111. 758. 

(«) He Barber it Co , Jit parti- Aijra Bank (1870), Ji. It. 9 Eg 725. 

(}>) O i Ini v. Young (1709), 2 liy. PI 618. 

(</) Ctrl v. Tatlock (1799), 1 Pos. A P. 419. 

(>') By no v. Muzio, supra; but see Enright v. Fulvey (1879), 4 L. It. Ir. 397 ; 
(h-xton and Arrington Union v. Dew (1899), 68 L. J. (Q «) 38(1; Bund don 
V. London , Edinburgh und Glasgow Assurance Co. (1902), 5 F. (Ut. of Bess.) 182. 

(s) Ibid. 

(0 Shepherd v. Bnchtr (1725), 2 P. Wins. 288; see Mountague v. Tidcomle 
(ITOi), 2 Vern. 518. 

0i) Lancaster v. Harrison (1830), 6 Bing. 726; see also p. 488, ante. 

V‘) Mutual Loan Fund Association v. Sudlow (1858), 5 0. B. (n. S.) 449. 

(c) U. V. Fay (1879), 4 L it. Ir. 606 ; but see The Zoe (1886), 11 P. D. 72. 
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discharge a surety from liability under his guarantee (d). Where, Sect. 3. 
too, a statute vests in a creditor a power which he is morally hound Discharge 
to exercise, when the truth of the case requires it, and the debtor, 
by omitting to pay the guaranteed debt, has rendered the exercise Liability, 
of such power by the creditor necessary, the surety is not discharged 
from liability by its exercise, even though his position has been 
thereby altered for the worse, and even though he may have given 
'notice to the creditor not to exercise it (e). 

1050 . Where the creditor lias been guilty of laches, the surety is Surety not 
not thereby necessarily wholly discharged from liability (/), but always 
may sometimes bo only pro tanto relieved therefrom (q). Whether ^charge<i by 
or not a surety is wholly discharged depends, apparently, to some laches of 
extent upon a distinction made in equity between thoso rights of creditor, 
the surely which he acquired at the time when he entered hito the 
suretyship and those rights subsequently acquired by him ( h ). 

Suit-S kit. 7 .—Loss of Herat ities held by the Creditor in respect of the 

Guaranteed Debt, 

1051 . The surety is entitled, on payment by him of the guaran- Effect of 

teed debt, to have all securities held by the creditor (t) for such l " ss l b ^ r th * 
debt handed over to him by the latter in exactly the same plight fu» 

and condition in which they were originally received (&), and theguaran- 
whellier such securities were m existence at the date of the contract tued dubt * 
of suretyship or came into existence subsequently thereto (l). 
Consequently, any act of the creditor interfeiing with or impairing 

such right will, to the extent, at all events, of any loss inflicted, 
relieve the surety fioin liability (nt), and in certain circumstances, 

(d) ./ ejdison v Alannull (1817), 10 1. Kq It. Kill. 

{<•) Ihowne v. <\nr (18.51), 7 liing. 608*51 (j, wbero u ninety for a bankiupt 
whs bold not to bo disehaiged by tbo creditor signing the bunkinpt’a eoitificate, 
even after receiving notice from the suu-ly not to do so. 

(/) Vvlah v Kieutt (1870) 1 (l 1>. J) 000, G. A , per Black bukjv, J., at 
p 070 ; Ptarl v. Deaton [1867), 1 J)e(J & J. 401, O. A. 

[tf) Ibid., and see Taylor v. Hunk of New Hot it h II ales "(1886), 11 App (.’.is, 

600, 0015, P. C. ; Cupel v. But It r (1826), 51 Sun. & St. 467 ; and p. 630, anti 

(, h) Taluk v, Euentt, supra, per Hlackuuun, J , at p. 070. As to the dial me- 
lion between a Iohb occasioned to a surety by the ci editor’s own act and wlvon 
not so occasioned, nee also Jlaidwtik v. Writ/lit (18(56), 556 licav 103 

(() As to tho surety’s lights to socuiities held by the creditor in respect of the 
guaranteed debt, see pp. 600 el sey., ante. 

(k) Pledge v. Buss (1800), John. 003, per Wool>, V.-G , at p. 0(57; Newton v. 

Choilton (18615), 10 Hare, 040, per Woon, Y.-(J., at pp. 062, 063 ; Mayhew v. 

Crukett (181s), 2 Swan. 183, per Lord Eldon, L.C , at p 191 ; /units y. Jackson 
(1882), 19 (’h. ]). 015, per Hali., V.-O., at pp. 021, 022; Hurberton {Lord) v. 

Bennett (1820), lloat. 380 ; Pearl v. Deacon, supra ; Strange v. Nooks (1803), 

4 Gilf. 408, per Stuakt, V.-O., at p. 412, where it is laid down that it is 
perfectly established that if through any neglect on the part of the creditor u 
security, to the benefit of which the surety is entitled, is lost or is not properly 
perfected, the surety is discharged. 

(l) See Pledge v. Buss, supra; Campbell v. Roth well (1877), 47 L. J. (q. b.) 

144, not following on this point Newton v. Charlton, supra; 2 White & Tud. 

L. C., 7th ed., p. 555; see also Fotles v. Jackson , supra, at pp. 019, 020. 

(m) Wulff v. Jay (1872), L. li. 7 Q. B. 756; Cajtel y. Butler, supra; Williams 
y. Price (1824), 1 Sim. & St. 581; Stralan y. Rastadl (1788), 2 Term Hep. 366 ; 

Pearly. Deacon, supra : Strange y. Fooks, supra ; Watts y. Shuttlewarth (1861), 
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apparently, altogether (n). Thus, where there is a mortgage security 
given in respect of a guaranteed debt, the creditor must hold it 
for the benefit of the surety, so that the latter may, on paying such 
debt, obtain a transfer of the mortgage in its original unimpaired 
condition ( o ). If the creditor does not fulfil his duty in this respect 
the surety is discharged (p). 

1052. The liability of a surety for the principal debtor is not,* 
however, affected by a sale by tho latter of tho mortgaged property (in 
manner contemplated by the mortgage deed) and with the consent 
of the mortgagee ( q ). Moreover, the creditor, on the bankruptcy of 
the principal debtor, is not required to keep up a policy on the life 
of the latter, but, on the contrary, should sell and realise such a 
security (r) or surrender the policy and prove for the whole debt (s). 
Again, a surety is not discharged where, by the conduct of the 
creditor, a right of distress for rent in arrear is destroyed, as a 
distress is not, strictly speaking, a security held by the creditor in 
respect of a debt ( t ). On the other hand, a surety is discharged 
where the creditor abandons an execution against the plaintiff 
debtor (a). 

1053. A transaction which causes no loss of securities, or a loss 
not attributable to the fault of the creditor, will not discharge the 
surety (a). Thus, if a creditor, having in respect of a debt owing 
to him a security upon the equitable interests of his debtor, and of 
the latter’s surety, in trust funds, assigns the debt, together with the 
securities for the same, he does not thereby relieve the surety from 
liability, and he need not even give the Burety notice of such assign¬ 
ment in order to render it binding and effectual (6). Again, a 
temporary loan of title deeds for a legitimate purpose by the creditor 


ai ui/tuvtv 


7 31. & N. 353, Ex. Oh. ; Er. parte Mure (1788), 2 Oox, Eq. Cas. G3 
V. Juggins (1880), 5 Q, 11. I). 138. 

(«) Rainbow v. Juggins, sujira, pir Manisty, J., at p. 142. 

(») Pledge v. Buss (18G0), John. G63 ; and eeo Strange v. Foolcs (1863), 4 Gill. 
408; Wulff v. Jag . (1872), L. B. 7 Q. B, 756; Pearl v. Beacon (1857), 1 
He G. & J. 461, 0. A. ; Forbes v. Jackson (1882), 19 Oh. I). G15. Whore a 
creditor takes from Ids debtor an assignment of a debt from a third person as 
a security for his. (the creditor’s) demand, and by the creditor’s wilful default 
tho debt becomes irrecoverable, he must bear the loss himself ( Williams v. Price 
(1824), 1 Sim. & St 581). 

(/>) Pledge v. Buss, supra. 

f Taylor v. Bank of New South Wales (188G), 11 App. Oas. 59G. I\ 0. 

Coates v. Coates (1864), 33 Beav. 249; and see Wheatley v. Endow (1855). 
G. M. & G. 261, 0. A. v ' 

(») Rainbow v. Juggins, supra. 

( t ) Re Russell, Russell v. Shmlbred (1885), 29 Ch. D. 254, 0. A.; Mercantile 
Law Amendment Act, 1856 (19 & 20 Yict. c. 97), s. 5; and see p. 511, ante. 

(“) v- Crickett (1818), 2 Swan. 185 ; English v. Darley (1799), 3 Esp. 

49, 50; Williams \. Price, supra, per Leaoh, V.-C., at p. 587. This was also the 
case, under the old law, when tho execution was against the body of the debtor 

(( i853 )> 1 Sm. & G. 319; Wulff v. Jay, supra; but see R. v. Fay 
(1879), 4 L. B. Ir. 606, 616, 0. A.). J 

(“) Wheatley v. Bastow, supra, per Turner, L.J., at pp. 279, 280; Hardwick v. 
11 right (1865), 35 Beav. 133; Carter y. White (1883), 25 Oh. D. 666, 670, 0. A. ; 
lolak v. Everett (18/6), 1 Q. B. D. 669, 0. A., per Blackburn, J., at p. 675. 

H heathy v, Bastow, sujira. 



• PAttT IX.— The Discharge op the Surety etc. B68 

to the principal debtor on the latter undertaking to return them, Sect. s. 
which he subsequently does, will not, apparently, discharge the Discharge 
surety ( c ). Moreover, where the primary security for the guarantee frojn 
debt proves worthless, whether it was originally so or became so Li abili ty, 

afterwards, the surety is not discharged, unless the loss or deficiency * 

was occasioned by the act of the creditor (</). » 

, 1054. Where there is a contract, express or implied, that the Effect of 

creditor shall acquire or preserve any right against the debtor, and 
the creditor deprives himself of the right which he lias stipulated perfect 
to acquire, or does anything to rolease any right which he has, the securities in 
Burety is discharged; but when there is no such contract, and the hl8 hand8, 
creditor only lias a right to perfect what he has in his hands, which 
he does not do, that does not lelease the surety unless the latter 
can show that he has received some injury in consequence of the 
creditor's conduct ( e ). 

1055. Though the surety is entitled to stand in the place of the Securities 
creditor as regards securities given to tlio lattor by the principal 
debtor, a similar right does not extond to securities given to the 
creditor by a co-surety (/). As regards the last-named securities, 

the only right, apparently, possessed by a surety is that Buch 
securities shall not be wasted(r/); and whore the surety lias been 
converted into a principal debtor, the defence of discharge by loss 
of securities is no longer available to him (/t). 

Sub-Sect. 8. —Discharge of the Principal Debtor by the Creditor. 

1056. Whatever expressly or impliedly discharges the principal Effect of 
debtor from liability usually discharges the surety also by implica- pj-mcipai ° 
tion ( i ), as his position is thereby altered without his consent, deotor, 
notwithstanding that the alteration is accomplished by operation 

of law. He is therefore discharged where he can establish that 
the alteration changes the nature of his liability (/.), but not 

(r) Hushell v. Cid!cit (1862), 0 L. T. 20; Newton v. Charlton (18.53), 10 Hure, 

<>16, but see Fltdgr. v. Hum (I860), John. (Hi5. # 

(</) Hardwick v. Wright (180.5), 35 Bcnv. 133. 

(f) Carter v. White (1883), 25 Oh. 15. lioli, 0. A., per Cotton, L.J., at p. 070; 

Pvlak v. Everett (1870), 1 Q. 13. 13. 609, 075, 0. A.; and boo He Ihiffy a Estate 
(1880), 5 L. It. Ir. 92 ; Bel fast Hanking Co. v. Mauley (1807), 1 I. It. C. L. 693; 

Glcnie v. Smith, [1908] 1 K. B. 203, C. A. 

( /") Duncan, For <f- Co. v Forth and South Wales Dank (1879), 11 Oh. I). 88, 

C. A., per Jessel, M.R., atp. 96; reversed, without allocting this point (1880), 

G App. Cas. 1; see Forbes v. JaHcson (1882), 19 Oh. D. 015, pcr Hall, V.-O., at 

p. 022 

(;/) Maryretts v. Gregory (1802), 10 W. It. 030. 

(//) Reads v. Lowndes (1857), 23 Boav. 301; Du man, Fo >■ J; Co. v. North and 
South Walts Hank (1880), 0 App. Oust. 1, per Lord Sklhokne, L.U., at p. 11. 

(i) Htirle's Case (undated), cited English v. Parley (1800), 2 Bos. & P. 01, 02; 

Lowes v. Mauyhan and Fearnn (1884), Chb. & EL 310; Law y. East India Co. 

(1799), 4 Vos. 824; Commercial Hank of Tasmania y. James, [1893] A. 0. 313, 

1\ 0.; Ferry y. National Pionncial Hank of England, [1910] 1 Ch 401, 0. A. ; 

Cragoe v. Jones (1873), L. K. 8 Exch. 81 ; Nevill's Case 1870), 6 Oh. App 43. 

Ik) Mortgage Insurance Curporalum v. Pound (1S95), 65 L. J. (« «.) 129, II. L.; 

Pyhm v. Gibb (1856), 6 E. & B. 902 ; Finch v. Jukes, [1877] W. N. 211 ; Stacey 
v. Hill, [1901] 1 K. B. 660, 0. A ; Hastings Corporation V. Leiton, [1908] 1 K. B. 

$38; Taylor y. Hank of New South Wales (1886), 11 App. Oas. 590, 603, P, 0, 
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otherwise (l). Moreover, it would be a fraud on the principal debtor 
for the creditor to release him from liability, if the latter were then 
able to* proceed against the surety, who, in his turn, might sue the 
principal debtor and thus render tho alleged release nugatory (m). 
A surety is therefore discharged where a release to the principal 
* debtor is executed, even by one only of two partners to whom the 
guarantee is given, if it is in pursuance of an agreement with the # 
principal debtor entered into by both partners (n). Bo a voluntary 
deed releasing the principal debtor in like manner as if he had 
obtained his discharge in bankruptcy frees the surely («), as does 
also the execution by tho creditor, as a trustee thereof, of n deed of 
assignment releasing the principal debtor (pj, unless the guarantee 
otherwise provides {q), or tho deed releasing the principal debtor 
itself contain a reservation of remedies against the surety ir), 
thereby reducing it to a mere covenant not to sue (s). 

Again, a surety for payment df a composition to creditors is 
discharged from liability to a particular creditor who, without his 
knowledge or consent, obtains from the compounding debtor an 
agreement binding the latter to pay the creditor's debt in full, as such 
a transaction avoids both the original debt and the composition (ft. 

When the release of the principal debtor by tho creditor is 
accomplished by means of a fraud on the part of the former (a), the 
surety is not discharged, even if he has, though innocently and 
without being a party to the fraud (a), concurred in the representa¬ 
tions to the creditor, on the strength of which the release was 
given (b), unless, apparently, in such a case the surety has given 
valuable consideration (r). 


(l) lie Moss, Er parte llallel, [190-‘>] 2 K. B. 307 ; lie FitzCcorge, Ex parte 
Hobson, ri90j] 1 Jv. B 462. 

(m) NeviU's Vase (1870), 6 Oh. App. 43, per Hellish, L.J., at p. 47. 

fn) Ilau'kshaw v. Parkins (1819), 2 Swan. 539. 

(o) Cragoe v. Jones (1873), L. B. 8 Exch. 81; and see May low v. Boycs (1910), 
103 L. T. 1, 0. A , and cases there cited. 

(p) Teulc v. Johnson (1856), 11 Exch. 840. 

(i /) CowprrY. Smith (1838), 4 M. & W. 519; Union Bunk of Manchester v. Beech 
(1865), 3 J1 & 0. 672; Kearsley v. <'ole (1816), 16 M. &W. 128; Metropolitan 
Hank of England and Wales v. Copper (1896), 12 T. L. B. 129, 258, O. A. 

(?’) Kent sieg v. ('ole, sujira ; Keyes v. Elkins (1864). 5 B. & S. 240; Bateson v. 
(toshng (1871), L. It. 7 0. P. 9; Jhirnlson v. M'Utegor (1841), 8 M. & W. 755; 
Boullb’-iiv. Stubbs (1811), 18 Yes. 20, 22; lie Slade, Ex parte Carstairs (1S20J, 
Buck, 560 ; lie Kenton, Ex parte Olcndinning (1819), Buck, 517, 520. 

(.A Malibu v. Car stairs (1828), 1 Man & By. (k. B.) 549; North v. Wale field 
(1819), 13 Q. B. 536; Nichols v. A 'orris (1831 ), 3 B. & Ad. 41 ; lie Whitehouse, 
I) Intehonse v. Edwards (1887), 37 Oh. IX 683, per Stirling, J., at p. 694; 
Lindsay v. Downes ( Lord ) (1840), 2 I. Eq. II. 307; Oreen v. Wynn (1869), 4 
Oh. App. 204, per Lord Bather lev, L.C., at p. 206 ; Currey v. Armitage (1858), 
cited 4 O. B. (n. s.) at p 221 ; Bateson v. (iosling, supra ; Webb v. Hewitt (1857), 
3 K. Ac J. 438 , Kearsln/ v. Cole, supra, Parley v. Barrett (1856), 1 0. B. (n. S.) 
225; Jones X Co. v. Wtniahr (1887), 57 L. T. 216, C. A.; Muir v. Crawford 
(1875), L. It. 2 Sc. & Div. 456. 

(t) Mayhem v. Boyn, supra. 

(n) Scholefield v.' Tnnpter (1859), 1 Do ft. & ,J. 4 29, 434 ; lie McCallum, 
M t'alhim V. McCollum, [ 1901] 1 Oh. 113, 0. A. 

(u) / bid. 

f, Ibid. 

(«) 8. nole,field v. Tempin , supra, per Lord OamI’BEll, at p. 431. As to 
misiepreseutation, generally, see title Misrepresentation anu Fraud. 
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1057 - In the case of a bill of exchange, if the holder thereof 
discharge a prior indorser, it is difficult, if not impossible, for him to 
recover against a subsequent indorser (t/). 

1058 . Where, as frequently happens, the release of the principal 
debtor is not express, but results as a legal consequence from some 
transaction, the surety is equally discharged from liability. Thus, 
ft surety for payment of instalments under a hire and purchase 
agreement is discharged if before having recoin so lo him tho 
creditor seizes the goods and thereby determines the agreement(c). 
He is also discharged by tho acceptance by the creditor of a second 
security in discharge of the original one(/ ), or by ilie substitution of 
a i ei urity for the personal liability of the principal debtor (q), or by 
the merger of thepiincipal debtor’s liability in a judgment locovercd 
against him by the creditor (//), or, apart from the bankruptcy Acts (i), 
by a deed of composition voluntarily entered into between tho 
creditor and the principal debtor (A). 

A surety for the performance of covenants in a lease for a term 
of years is discharged from liability if the landlord temnnale the 
lease before the end of the term by notice under a provision m the 
lease enabling him to do so (I), while a surety for the payment of 

(.') Seo Finitfi v Knot. (1799!, 3 Ksp. 46, Fia/lt^h \. ftailey (1799), 3 Ksp, 1!); 
ami compare title Hills nr Bxcn \nuh, L’uouissoitY Edik-. and Nluotiaulu 
iNsrunsiKNTS, Vul. II., ]ip 617, 661. As to llio liability of the duuver whom 
tho acceptor is disclaimed hv opeiation of law, see He Jamba, Kr parte Jwo/n 
(1876), 10 Ch. App 211. following Met/) nth v. Guu/, Gnu/ v. Mu/utth (1S7(), 
L It. 9 C'. P. 21U, and djsappmvmg II tlum v. I.lm/J (1878), Ij. B Hi Kq. SO. 

(e) Ilrmum v Rvhrtfa (1 SiM), 63 Ij. J fg n.) 711. 

(/’) Clarke v. I laity \1S38), ,'5 V. & ((Kx ) 1S7; and son Tatum v. Evans 
{1 SS,'>), 61 H. T Stiff , Hauler v Mayor (1865), 19 < ’ H (n s)76. Anngwcmont 
between a bond debtor and lus creditor that tho laftei shall take all tlm dehtoi’s 
pio]>oity and shall pay the olhor ueditois so mm li in the pound opeiatos as a 
satisfaction of tho homl debt f IVebb v lleu'itt (1867), ,! K. A. J. 488), So, it’ A 
take a joint bond from 11 and (.’. with 1). as surety, tho latter will he dischaiged 
if A subsequently acoopts the notes of B. and (5. m discharge of tho hond [Sj.ip 
V. /'JiearJa (1744), 0 Mod. Pep. J.18I 

(</) Raters v Mato/hun mJ F<ar»n (188D. Cab A Ml. 640 

(/() I'uhers Latluan (I ail) (1807), 77 H T 168, whme £1,400 haung been 
advanced to the pmicipal debtor on the seeuiitv of three life po 1 pick under a 
deed, wheiohy the principal debtor t ovenanted to keep up the premiums and 
pav inteicat at 3 per cent on the loan, while hia nineties covonanted for his 
dun performance of this covenant, it was held that a judgment, subsequently 
meoveicd against bnn for tho £1,400 opera*«d as a merger with legaid to Ins 
liability under his covonnnt to pav either principal oi futuio luteiost, and 
tliei of mo also released the smetips fiorn futifre liability; see also Re Hua/d, 
Fa parte Fanny* (1883), 26 (’ll I >. 388, C.A. ; Flotence v. Jntuajs (1867), 2 (11. 
(n. r ) 454 ; Arbuthnvt v. Hnnsilall (1800), 62 Ij T. 234 ; He Max*, hxfinite Ilullrt, 
[1905] 2 K. B. 307; He Hrowne and Winywve, Ex parte Adar, [1891] 2 Q. P», 
574. (’.A. 

(/) See title Bankrui’TOY and Insolvency, Vol. IT , pp. 270. 336 ; compare 
J'Jin v Wilmot (1871), Ij. 11. 10 Excb. 10; <jnd see p. 566, post. 

(A-) Re Renton, Ex parte Ghndmmw/ (1819), Buck, 517, 520; Re l,, mi and 
Patter, Ei parte Emith (1789), 3 Bio.C.C. 1. 

(/) (hJJens v. JhiJJ (185(i), 3 Drew. 485, whom tho notion to quit «.s held to 
ho good though it did not infer to tho pioviao under which it was givn. The 
eltcct of waiving a notice to quit given to a yearly tenant is to imate a new 
tenancy, and consequent! v a surety for the payment of the rent under tint original 
tenancy is not hablo for rent becoming due after the timo when tho abandoned 
notice to quit would have expued ( Tayleur v. TKiicfwc(1868), L. II. 3 Exch, 303) 
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rent by a company “during the term” is no longer liable when, 
owing to tli® dissolution of tho company, the term comes to an 
end ( in). 

Where a trustee in bankruptcy disclaims a lease on the bank¬ 
ruptcy of the lesseo, a surety “ for tho payment of rent which might 
from time to time lie in arrear ” is also discharged from liability in 
respect of a claim for rent accruing subsequent to such disclaimer (n), 
where, at least, no person has any estate in the demised premises? 
except the lessor and the bankrupt lessee, and the case is not 
complicated by the existence of any assignment or underlease (o). 

1059. Though an alteration in the position of the surety by the 
principal debtor's discharge or otherwise, accomplished by opera¬ 
tion of law, may discharge him (;>), this is not always the case. 
Thus, a surety who has guaranteed the payment of interest ou a 
debenture bond issued by a company until repayment of the 
principal sum remains liable undflr bis guarantee after a dissolu¬ 
tion of the company duo to the act of tho law and not of the 
creditor (7). Moioover, tho acceptance of a composition or scheme 
of arrangement by a creditor does not discharge tho surety (>), 
though a surety for payment of a composition (.s) is discharged 
if tho debtor bo adjudged a bankrupt and the composition be 
annulled ( 1 ); and lie is not discharged from liability under a clause in 


(»i) Hast mi/< CurpomUun v. Litton, [’10OS] 1 K. B 378. 

(?/) Staiey v. Hill, [1'JOlJ 1 K B. (ibO, C. A Tho Bunkniphy Act, 1883 (40 
& 17 Viet. c. 52\ s o,'> (2), seems, however, to presono the liability of the 
surety in such circumstances , see titlo Bankhui’Tov and Insolvency, Yol.IJ., 
p 11)3. 

(e) Shin ?/v. Hill, supra, per Collins and ItoMEK, Ti.TJ., at pp 007, 
nppaiently m direct conflict with the opinion expressed in He Livy, Exparte 
II niton (1881), 17 Ch. I> 71<>, C. A., pn Jamiv, L J., at pp 730, 7.77 ; as to 
the position where theie ip an assignment, and a guarantee i.n payment of innt 
by the assignee, see Haidintf v I'liete (18H2\ t) Q B J). 281; and see title 
IlANKHVnCY AND INSOLVENCY, Vol 11 , p. U)3 

(p) Morl'iatje /nsurnn<e t'uipoiufn n v Rmnnl (18p.7‘., 04 L. J. (q B ), 804, 
C A , ]>er Which J., at p. 3PG , .illumed (1805), 0.3 1, .f. (q b ) 12!), II L, ; 
('hnthnm v. Want (1707), 1 Bos & 1’. fj,'3(), )nr llEATir, J., at p. 634 , but see 
liioirnev Co ?r (1831), 7 Buig .308, .71.3, 

(<l) Re FitzUiorqr, Ki funic Rol'son, [1003] 1 K. B, 482. On the other hand, 
wheio a surety undertook to be liable for interest on a debenture" so long as 
the principal sum icumins due," it was hold that such liability ceased on (ho 
bankruptcy of the pimcipal debtor [Re Muss, Ex, paitc llullit, [1005] 2 K. B. 
307), ’ 

(>•) Tho Bankruptcy Act, 1800 (.73 & .71 Viet. c. 71), s. 3 (10), now expressly 
provides that the acceptance by a creditor of a composition or scheme of 
arrangement shall not leleaso any poison who, under the Bankruptcy Act, 
1883 (40 <& 47 Viet. c. .32), would not be released by an Older of dischaige if 
tho debtor had been adjudicated a bankrupt, and such order of discharge does 
not release any person who was surety or m tho nature of a bin oty for the 
bankrupt (Bankruptcy Aid, 1883 (4tJ & 47 Viet. c. .72), s. 30 (1)). In view of 
this provision it is unnecessary to discuss cases prior thereto m which sureties 
claimed to he discharged by deeds or composition. 

(s) Under the Bankruptcy Act, 1883 (40 & 47 Viet. c. 62), s. 18 . 

(#) Walton v. < W. (1888), 40 Oh. 17. 325. Where creditors have passed com¬ 
position resolutions on receiving a surety’s guarantee for payment of the last 
instalment of the composition, they cannot, on the banluuptcy of the dobtor 
before payment of all the instalments, bo put by the surety, who has paid ono 
instalment, to their election whether they will curry out the composition 
turrangeurent in toto or reject it in but are entitled to prove under the 
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a composition deed releasing him only in the event of the principal Sect. 3 . 
debtor being adjudicated a bankrupt, or of a conveyance or §ssign~ Discharge 
ment of his property being made or required under the provisions from 
of the composition deed, unless one or other of such events occurs Liability, 
and not if tho principal debtor is made a bankrupt otherwise than 
under the provisions of such deed(«). Again, a surety for a joint * 

.stock company is not discharged from liability by the reconstruc¬ 
tion of such company under a statutory scheme of arrangement, 
expressly or impliodly assented to by the creditors {!>), unless such 
scheme alter the event upon which the liability of the surety 
depends (c). 

1060. Though the taking of a second security by the creditor in Effect of 
discharge of the original ono, or in lieu of the personal liability of the 
principal debtor, will discharge the surety (d), the mero acceptance 

of additional security from the principal debtor will not have this e<vuuty. 
effect (<*), unless there is an agreement to give time or the intention 
of the parties is manifestly that the original security shall not 
remain in force (/). 

1061. A more covenant not to sue the principal debtor will not Effect oi a 
disehuige the surety, especially if it lie qualified by an express covwiant^iiot 
reservation of remedies against the latter (//h While language 


banhiupfcy for tho whole amount, of thou ouginnl debts, after giving credit for 
tho instalments they liu\o received (He Bedell, Er jiarte iftlbei/ (1878), 8 <’h T> 

2 IS, A.) An agreement for a composition is not tin accord and satisfaction 
unless it he expressly agreed that it shall he (tlnd.). 

(a) Ukyy v. Otlhri/ (18763, - Q- Ik lb 6, 209 . l/nyhcs V. Palimr (iSlla), 19 
V. 13. (n. s.) 393 ; Webster v. Pttn (1879), 4 Ex. 1>. 127. 

(h) Hr London Chartered Bank of And)aha, [1893] 3 Oh a 10; lie Euyhsh, 
ftiuttish, and Ansliolian Chart toed Haul, [1893] 3 (’ll. 380, 0. A.; Pane v. 
Alortyuye Insurance Corporation, [1891] l H. 13. 01, 0. A. 

(<■) Mortgage Insurance Corporation v. Bound (1890), 00 L. J. (q. h) 129, II, L. 

(d) Seo j». 505, ante, and p. 571, post. 

(f) 'J'lropenny v. Youny (182-1), 3 13. & 0. 208 ; Eyre v. Everett (1820), 2 Hush. 
381; Wyke v. Boyers (1802), 1 l)o 0. M. & Ci. 108 

(/) Otnrend, Gurney <fc Co. ( Liquidators ) v. Oriental Fmanual Corporation 
(Liquidators) (187-1), Tj. li. 7 II. la, 3-18, per Lord Oaiiins, Ij.O , at p 301; 
Tu'upniny v. Youny, siqua, per lkVYLEV, .1 , at p. 211; Munster and l.emder 
Bank v. Fiance (1889), 21 L. It Ir. 82, 0. A. Whore, therufoie, a principal and 
surety aio indebted on tho same Load, a dealing with the principal by con¬ 
sidering him as a debtor in another sum of money, or on another security, 
will not discharge the surely in the iirst obligation (Eyre v. Evert It, snjtra, 
per Lord Eldon, L 0., at p. 381). On the other hand, whore a landlord 
advances money to his tenant on tho joint note of the latter and a surety, 
and afterwards tak.es as secuiity for this aud another sum advanced at the same 
time an assignment of furniture of the tenant by way of mortgage, should 
such furniture be subsequently taken under a distress for rent m arrear tho 
tenant and his surety will be discharged (Pearl v. Deacon (1857), 1 De O. & J. 
461, a A.). 

( g ) Price v. Barker (1855), 4 E. & 33. 760 ; see Nevill's Case (1870), 0 Ch. 
App. 43, per Meeli BH, L.J., at p. 47 ; Green v. Wynn (I860), 4 Ch. App. 204; 
Bateson v. Gosling (1871), L.* It. 7 0. P. 9 ; Price v. Barker , supra; Keys v. 
Elkins (1864), 5 B. & S. 240 ; North v. Wakefield (1849), 13 Q. 13. 530 ; and see 
pp. 556, 564, ante. Such reservation should appear on tho face of the instru¬ 
ment, thus excluding parol evidence thereof ( Cocks v. Nash (1832), 9 Bing. 341; 
Mercantile Bank of Sydney \. Taylor, [1893] A. 0. 317, P. (’■ ; Re Benton, Ess 
parte Glcndinning (1819), Buck, 517, 520), though the rule ia not without 
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importing an absolute release will sometimes be construed to be a 
covenant not* to sue the principal debtor (h), on the other hand, 
an alleged covenant not to sue will not be regarded as such, if the 
discharge thereby given be really absolute in its effect (i). 

There can be no effectual reservation of rights against a surety 
where the transaction between the creditor and tlio principal 
debtor amounts to a satisfaction of the debt guaranteed, and is, 
accompanied by a release to the latte r from further liability, whether 
past or future (k). 

1062. A reloase of the principal debtor by the creditor will not 
discharge the surety, if the latter has ceased to bo a surety and 
become himself a principal debtor, or has previously to such release 
paid part of the debt and given a security for the remainder (l), or 
has, in consideration of an extension of time to himself by the 
creditor, bound himself, without the concurrence of the principal 
debtor, to nay the whole sum for which lie was originally surety 
ou!y(/«), or lias expressly agreed to remain liable, for there is then 
no ground for the presumption that hois impliedly discharged p< >. 

i\Joicover, where the whole guaranteed debt has not been dis¬ 
charged, but, as to pait, remains undischarged, the surety may, by 
apt words on the guaiantee, be left liable though the principal 
debtor has, as icguids such balance, been released as between 
himself and the cieditor (e). 

1063. Whet e on the face of a joint bond it does not appear that 
any of the joint obligois ate suteties for the others, the survivors 


exceptions (/iV Width/, F.r finite Harm /, parte Sprun/liihl (IS,’,11, 4 

Jltili AI ltd. Ml.CJ. A ; Jiy.i'V 18.72), 1 I >0 G. AI Ad.-JUS, Woman 

v. Ihilt (1883), (’all. it 131 77), and hco not*' (p, infra 

{It) Communal flank oj Tasmania V Junes, [1893) A. (1 313, P (’. 

I 1 ) flail. A covenant not to niio imu of two joint and m>v**i,i 1 ohlimus does 
nut prevent tho covenantoi fioin suing tho other (I lean v Niwhatl (1799j, S 
Term Pup. 1 (IS). A covenant not to sun one of two joint toitleinors does not 
opeiat*, as a leleaso ol tho othoz from liability (l/iak v. Maneu, I 18921 2 U U 
611,0 A.). - 

(/,) Wihh v. Hr unit ( 18,77 1, IS lx. & J. 438, 4 17 , Mmr v. Crawford (1S7.7), 

T,. it ,'S Sc. A, l)iv r 47(1, Anhnlsan v. Uerdl (ISIKS), 4 Ad, & 131. (S7;7; Kumlei/ 

m <'ole (181<>), 1(‘> M. A \Y 12K, ISC, explaining II x parte Utjfuril (1802), 0 \ uh 
K07, pir Loid 13 u>oin, 1 j d„ at. pp 807 it mi/ , (Htetlham v. Waul (1707), 1 
PoN A 1*. !).>() ; (1 rein v. If ynn (1808), J, li. 7 13<{. 28, 32. T’or, whole there 

j an ubsoluto roloaso of the pnncipal debtor there can bo no reservation of a 

light to pi weed against the Ninety ( Bateson y < hiding (1871), L. It. 7 C. 1*. 9, 
jut \\ im.es, J , at p. 14), as whore, tor example, them Ian been a novation of a 
debt ^pointing as a com plate release of tho principal debtor {Commercial Hank 
vj Tasmania v. June#, svpra) 

(l) flail v. Uutchons (1883), 3 My. & lx. 42(j. 

(to) Heines v. Smith (1802), 10 W. It. 189. 

(n) Cow r er v. South (1838), 4 M. .A W. 619; Union Bank of Manchester v. 
Beech (1866), 3 11. A t’,72 ; Metropolitan Bank of England and Wales v. C'oppee 
(18961, 12 1. L. It. 268, (A A. ; Berry v. National Provincial Bank of England, 
[1910] 1 Oh. 464, C. A. J J 

(*>) ferry V. National Provincial Bank of England, supra, per Buckley, L.J., 
at p. 478. In thiB ease, by the instrument under which the suretyship arose, 
th*' creditors had full powers to vary, exchange, or release securities held 
tiy thevi, and to give time to compound anil make any arrangement with the 
principal debtor without discharging the suiety. 
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cannot, after the death of one of them, allege, as a defence to an shot, x 
action on the bond, that they wore merely sureties for the deceased Discharge 
obligor and are therefore discharged from liability By the release from 
of the latter’s executor (p). Li abili ty. 


Sub-Sect. 9 . — Discharge of a Co-surd y by the Creditor. 

1064. It is doubtful whether the simplo d'scliargo by Iho creditor *Effect of 
*of one surety will, per sc, relieve a co-surety with the latter from discharge of 
liability (q), there being a distinction in this respect between joint co ' suret y' 
debtors and co-sureties (r). Each case depends more or less on 
its own special circumstances (s). When, however, the discharge of 
one of two or more co-sureties destroys the right of contribution, 
the rest will be discharged wholly or partially according to 
circumstances (t), even where they are severally bound (a). 

A release of one of several joint and several sureties, without 
consulting the rest or reserving remedies against them, will bar the 
creditor's right of action against them on the guarantee (h). More¬ 
over, where one co-surety is released the security given by tho 
other will also, apparently, bo discharged (c). 

(p) .1 shhee v Culdtul , (1K36), I M. & W- .5(>1. 

(r/) Ex, paite Gifford (1802), 6 Yes K0.5, M)7 , Thump on v La<I; (1S lip, 3 <! 15. 
ftlO; Ennis v. Jlremridi/r (IS 5), ‘2 K. <t J 171, l'CJ , .\'u indsou v. Hi rill (1 
4 .A<1. & El. 07.5, Dour v. W<dh y(INlS), 11 K\<h 198, 1'i/iarv. ffopkin (1842), 

0 Jnr. 889, C/nelhamv. Word (1797), 1 Hns & I’ 6‘JO, ll«/<rriv. Smith (1S31), 

2 11 & Ad. 889, Er, paite Stutei (1801), (i Yes, 140; ami s>'o Waid v. Notional 
Hank of New Zealand (IK,SO), K App Cits 75.5, P. 0. 

(r) CardinD v Smith (1880), 2 T. L. P. 779, j>ir Okove, J,, at p 780. Thn 
pmu’iplo laid down ik dim (ham x. Wind, supra, aurl No Indian v. limit, supm , 
namely, that tho discharge of nno joint uinl several debtor is thn dischaigo of 
all, iln'-K not apply to a (.mo of a judgment recovered against, ono of sevanl 
joint and several deht.ois (Ilh/tli V Eladi/atr, Mnxjan v lllgth, Smith v. Blylh 
(1890), (Y,i L. T. <5J(), per ST1K[,IN0, J,,.it p .5,’j,‘>'), foi, though an obligee may lia\o 
entered judgment which has not boon sala.-liod on a joint and several bond 
against ono obligor, ho is still at libei t*v to mio tlio other, notwithstanding 
he has obtained judgment ngain-t ono, so long as any pint of tlio domand 
lemains duo (Lcrhmerc v. E/etiher (IK8.J), 1 (h & M. 02.}, per IHyi.ev, 15., at, 
p. 611,5); and thn principle is well established that, whom thoie is a joint obliga¬ 
tion and a separate one also, he does not, by recovering judgment against ono, 

i irecludo himself from suing tho other (ifud.; and see Ki ay v. f/oarc (1811), 18 
d. & W. 491 ; Kendall v Hamilton (1879), 4 App Cus, 504; Cardwell v. Smith, 
supra). However, the rule that the release of ono of two joint or joint and 
sevexal debtors is the release of tho other applies equally whether the obligation 
arises upon a judgment or upon any other security (He E. W. A., [1901] 2 K. 15. 

842, 0. A., where lie ArmxUige. Ex parte flood (1877), 5 Oh. I). 46, O. A., is 
distinguished). The rule that tho release of one joint debtor releases the other 
has, apparently, its origin in the old feudal*rulo that tho release of one joint 
tenant operated to release the other (He Armitage, Ex, parte Good, supra, per 
Jessel, M.H., at pp. 58, 59). 

(?) Cardwell v. Smith, supra. 

(t) Mai/hew v. Crickett (1818), 2 Swan. 185, per Lord Eldon, L.O., at pp. 192, 

193; and, as to the right of contribution, see pp. 526 et seq., ante. 

(a) Ward v. National Bank of New ^Zealand, supra. Where a creditor 
effects a compromise with the trustee iu bankruptcy of one of several sureties, 
by which he precludes himself from receiving a dividend against the bankrupt 
surety’s estate, the solvent sureties are discharged to the extent of tho dividend, 
which, hut for such compromise, might have been received (lie Wotmershausen, 
Wolmcrshauaenv. TVolmershausen (1890), 62 L. T. 511). 

(b) Mercantile Bank of Sydney v. Taylor, [1893J A. 0. 317, P. 

\c) Hodgson v. Hodgson (1837), 2 Keen, 704; and see Bolton v. Salmon, [1891] 

2 Ch. 48, per Chittv, J., at p. 53. 
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One surety will not be discharged where thero is no actual reloase 
of his co-surety by the creditor, but a mere compounding with 
or giving of ‘time to the co-surety (d) or a mere covenant not to 
sue(e); or where the action of the creditor does not interfere with 
the right of contribution (/) or is done with.the surety’s consent (y); 
or where each surety contracts severally, it being no part of his con¬ 
tract that other persons shall Join in it as co-sureties (h), unless he can 
show an existing right to contribution which lias been taken away, 
or injuriously affected by the release (»)• 

Where sureties are jointly liablo under a guarantee, an uusatisliod 
judgment in an action on a cheque given by one of them in 
respect of the common liability is no bar to an action ugaiust 
fcho other on tlio guarantee (k), though if such judgment were 
satisfied both the joint sureties would be discharged from 
liability ( l). 

A release by a creditor of an extensible partner in a firm does 
not discharge the person whoso partner lie has held himself out 
to be, as there is no right of contribution between thorn (w). 

1065. 0 roditors executing a deed of composition with the principal 
debtor and some only of bis sureties can always reservo their 
remedies against the remaining sureties (n); and in the very 
unusual case of a release of one co-surety, with a reservation of 
remedies against the other, the latter is not discharged (o). 


Sub-Sect. 10 .—Bnveation of the (hmutntce. 

(i ) By Ejpnss Agi ennent. 

1066. The substitution of a new contract for tlio old one by the 
'parties themselves discharges the surely from liability under the 
latter (p). Thus, if the creditor take a further security in liou of 


Id) Krursley v. Cole (1810), 10 M & W. 128, }>rr I’AliKE, B., at p. 130. 

(e) Prue v. Purler (1855), 4 10, & 1>. 700, /nr Coleridge, J., at p. 777. 

(/) Ex parte Giford (1802), 6 Yen. 805 , He Armdage, Ex parte Halifax Joint 
Stork Banking Go. (If,7(5), 35 L. T. 551; affirmed suh nom. He Armitage, Exparte 
Good (1877), 5 Ch. D. 40, O. A. 

Ul) Kearsley v. Cole, supra, per Babich, B , at p 130 

(5) Ward v. National, Hank of New Zealand (1883), 8 App Cas. 755, 705, 
I*. C 

(t) 1 hid.; and ego He Wolmcrshawcn , Wolnurshaustn v. Wolmershausen (1800), 
G2 L. T. 641; lie Armitage, Ev parte Good, supra. 

(k) Wegq Prosser v. Evans, [1896] 1 Q. B. 108, O. A. 

(i) See Re E. W. A., [1901] 2 K. B. 042, C. A. 

(m) Jit Armitage, Ex parte Good, supra. 

(n) He Slade, Ex mute Carstairs (1820), Buck, 500. This case was decided 
under the old Bankrupt,ev Acts, which, unlike tho existing Acts, did not 
preserve the suiety’s liabifity to a creditor executing a composition deed (see 
also North v. Wakefield (1849), 13 Q. ,B. 530). 

(o) Thompson v. I.aik (1840), 3 (A B. 310; North v. Wakefield, supra ; 
Cheetham v. Ward (1797), 1 Bos. & T. 030; Sully v. Forbes (1820), 2 Brod. 
& Bing. 38- Such a release, it seems, operates as a covenant not to sue 
(Willis v. He Castro (1858). 4 O. B. (N. S.) 210; lie Armitage, Ex parte Good, 
supra). 

{}>) Taylor v. Hilary (1835), 1 Cr.M. & It. 741. At common law a guarantee 
undei seal could not formerly ho discharged by parol contract before broach 
( Berwvh Corporation v. Oswald (1853), 1 E. & B. 295; Brooks ▼. Stuart (1830), 



• Part IX. —The Discharge op the Surety etc. 


the original one, of such a kind and given in such circumstances 8rct - 3. 
as to effect a merger of the original security, the guarantee is Discharge 
revoked (q). • from 

Whether the original security is merged is a question of Diabihty. 
law in each case (?■), though Avhether a particular security was Merger, 
taken in lieu of the original one is mainly a question of . 
fact(s). But there is, apparently, no merger if it ho expressly 
■stipulated that the new security shall he collateral ( t). A security 
not under seal is not merged in a specialty security, unless the 
latter is between the same parties and is as extensive as the 
formor(u). A subsisting guarantee given up by its holder to 
the principal debtor, his intention being clearly to waive all rights 
thereunder and rely henceforward on some other security in lieu of 
the original one, is no longer available (/>). In the case of a bond 
entered into by two sureties, which expressly provides that on the 
death of either of them a fresh bond shall he given, the estate of 
the, deceased surety remains liable to contribute towards payment 
of the guaranteed debt after a fresh bond has been given by tho 
surviving surety and a new surety {<■). 

1067. A new arrangement between the parties to a suretyship Substitution 

contract, substituting security for personal liability, will revoke the of ne ™ 
original guarantee Ul). Reum y ‘ 

1068. A guarantee can he wholly waived aud abandoned before Variation of 
breach by a subsequent agreement not in writing (<•), though a mere ^' l ’ aran | eu i 
alteration in its terms before broach must ho in wiiting to bo ^ ore nuic “ 
effectual (/'). 


9 Ad & El 851), hr a deed could not, bo affected by any instrument not under 
Reel P', (/ls v. Nash (1832), !* Ring dll), though equity always diHrcgaided this 
into of law {Brooks v. Stuart (1839), 9 Ad. & I'll. Hut). A parol dispensation of 
licence may now, however, be pleaded lb any court to an action on a deed 
(Judicature Act, 1873 (30 & 37 Yict c 00), s 2"> (11)) 

(c/) Clarke v. lhnly (1838), 3 Y it C. (ex'.) 187; Boater v. Mayor (180.7), 19 
C. B. (N. s.) 70 ; and neo pp 505, 507, ante. 

(r) Boaltr v. Mayor, supra. 

(s) Clarke v. Unity, supra; Gordon v. Calvut (1828), 4 ‘Burr. 581; Eyre v. 
Everett (1820), 2 Russ. 381; Twopenny v. Young (1821), 3 15. & 0. 208, 210. 

(1) As to the meaning of the word “collateral,” see pp 430 et sop, ante. 

(а) Boater v. Mayor, 8iij<ra , and see Clarke v. Unity, supra ; Bain v. Cooper 
(1841), 1 Dowl. (n.'s.) 11, 14. 

(б) Be Lvrymer, Ex parte 1‘owell (1836), 2 Mont &A. 533, A bill of exchange 
for the guaranteed debt, taken before the time prescribed by the guarantee for 
payment of tho same and afterwards destroyed in tho ninety's presence, is no 
waiver of the guarantee ( Collins v. Owen (1806), 15 L. T. 327). 

(c) Be Ennis (Sir J. J.), Colts v. Peyton, [ 1893] 3 Ch. 238, 0. A. 

(d) Lowes v. Mauglinn and Fearon (1884), Cab. & El. 340 

(t) Taylor v. Hilary (1835), 1 Cr. M. & R. 741; and see Sanderson v. Graves 
(1875), L. R. 10 Exch 234, per Ampheett, B , at p. 241 ; Goss v. Nugent { Lord ) 
(1833), 5 B. & Ad. 58 ; Goman v. Salisbury (1684), 1 Torn. 240; Price v Oyer 
(1810), 17 Yes. 356, 303; King v. Gillctt (1840), 7 M. & "W. 55 ; and see, 
generally, title Contract, Yol. VII., pp. 421 et seep 

(/) Emmet v. Dewhurst (1851), 3 Mac. & Gf. 587 ; and see Sanderson v. 
Graves, supra; Nolle v. Ward (1867), L. R. 2 Exeh. 135, Ex. Ch. The reason 
■whv any alteration of a guarantee must bo in writing is because of s. 4 of tho 
Statute of Frauds (29 Car 2, c. 31, which makes an unwniton guarantee 
unenforceable by action ; see pp. 454 et eeq., ante; and title Contract, Vol. VEL, 
p. 361. 
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1069. A guarantee may expressly provide that it shall be revocable 
by notice (fi). The effect of such a notice is merely to prevent 
future liability accruing under the guarantee, but in no way 
relieves from liability already accrued. 

When a guarantee does not expressly provide for its revocation 
by notice, whether it can be so determined mainly depends upon 
whether the consideration for the surety’s promise is in its 
nature entire or fragmentary (/<)• Tf *tbo consideration be entire* 
no effectual notice of revocation can be arbitrarily given (i). On 
the other hand, if the consideration for a guarantee bo not entire, 
but fragmentary, notice of revocation is certainly available to 
teuninate the future liability of the surety (k). 

1070. An express release by the creditor of the surety from 
further liability under the guarantee will operate as a revocation 
thereof (/). Mero voluntary declarations indicating the intention 
of a creditor to forgive or release trim surety do not, even in equity, 
constitute au effectual lelease (m), unless there be a consideration 
or other equitable ground of distinction (it), 

^li.) Hi/ heath 

1071. r i die death of the principal debtor before lie lias committed 
any default whatever will operate to discharge the surety altogether 
hum liability und-.r his guarantee (u). 

(./) ,S loin in g Mutual (iimiaiifie <'t>. v Fioaoe ^ 1S (‘> 1 ), 7 11. & N >7, lloyd \. 
hulann y 1,8.78 1 , 11 (n. s } oil 1, Ev. ( li. It was loiiiifi Iy con-idei **d tli.it a 

puai.mlee under seal \\,<s incvucalili* (//•#ssv// i. Long (1M1), 2 M. & S. UliU, 
jur Lord Klt.knjiouoi oil, C J„ at pp. 370, 071; tloulon v Calrnt (1S2S), 
2 Sun. 2,7U ; (oiitia, /lough v. Warr (1821), 1 A I’, 1.71 ; Slophnd v. licet lor 
(172.7), 2 V. Wins 2SS). This view no longer obtains 

(},) Lloyd's v. //«!jm (1SSU), Hi t’li 1). 2IH), 319, .‘520, 0. A. 

(<) 7 hid., and poo (\dra t v (/onion [ 1828), 3 Man & Kv. (1C 1$) 12-1; llurmss 
v. lire (1872), L 1! 1.5 Jd.j. -15(1, jm Malins, V , nt, p U.77 In the ease of a 
guarantee given lor tlm fidelity of a sVrvant, apparently, ll (In* mat-tor chooses to 
continue the employment alter the servant has proved himself to ho unfaithful, 
the guarantee either eomo9 to an end or may ho determined on notice given by the 
Dimity ( Lloyd's v. lhii}<er, sup? a, per l’'llY, J , ut p 207, commenting on llurgtss v. 
Line, supra, in which, though the consideration for the guarantee was entire, the 
guarantee was nevertheless held to he revocable because of 1 he misconduct of the 
principal in respect of whose fidelity it was given; see al-o Phillips v. Fox all 
(1S72), Ti. R. 7 If. 15. Olid, <>7o, (578 ; He Consolidated Land Co , Ltd , Klh-rluj's Claim 
(1872), 20W.R. 8,7o, pir Mat.ins, V.-(J., at p 856); coinpaie Fid era l Supply and 
Cold Storage. Co. of Smith Af/ua v Avghrrn ami riel (1910), 80 L. J. (p. e.) 1. 

(/i) Lloyd's v. Harper, sujn a ; liustow v. Jleuudt (1812), 3 Camp. 220; Coulthait 
v. C/emrntsort (1879), 5 (l. li. J). 42, 40; and see A sc hereon v. Tredegar Dru Dork 
and Wharf Co., Ltd., [1909] 2 Ch.‘ 401. 

(J) See Shaw v. lim/ce, Ltd., [1911] 1 Ch. 138, where a trust deed seeming 
debentures permitted the lelease of the sureties, which release was therefore 
held to ho binding on tho debenture-holders, including those who were not 
p.u ties to such release and objected thereto. As to the effect of a release of one 
of sevoial auiehes on the liability of the rest, see p. .769, ante. 

(m) Equity, in such cuses, always followed the law: see title Equity, 
VoL XIII., p. (58. 

(«) Cross v. Sprigg (1849), 6 Hare, 652; but see Jeo7«an« v. Williams (1865), 
L. R. 1 Eq. 184. Where a testator bequeaths the residue of his property to his 
widow ana executnx for life, and she releases the surety for payment of a 
debt due to her husband’s estate from payment of all interest on such debt, the 
release extends only to her life interest in Buch debt (Coates v. Coates (1864), 
8.5 I5ea 249). 

(o) Sjmrow v. Sowgut (1623), W. Jo. 29. 



. Pa^t IX.— The Discharge of the Surety etc, 

1072. The death of a surety does not, per se, determine his 
guarantee (p). Save where, from the nature of the guarantee, it 
is irrevocable by notice even in the surety’s lifetiihe (q), it can 
be revoked as to future transactions thereunder by express (r) 
or constructive (s) notice of his death (?•). Constructive notice, 
however, does not suffice where the will of the deceased surety 
gives his executors the option to continue the guarantee after his 

.death, in which case, apparently, the guarantee can only be 
determined bv express notice (0- The notice of the surety’s death 
need not, to be effectual, comply with the terms of a notice of 
revocation applicable where the guarantee is expressly made 
revocable by notice given in the lifetime of the surety (et), unless 
the latter’s personal representatives are expressly required to 
comply therewith ( b). 

Where notice of the surety’s death revokes the guarantee, it 
does not relieve the surety’s ^state t'umi liability in icspect of 
previous transactions. 

1073. Whore a guarantee is joint and novel al the death of one 
co-surety does not terminate the liability of the survivors, 
unless, apparently, they June determined it by express notice (c). 
On the death of a surety hound jointly with his principal (d), or with 
other sureties, his estate, ceases to be liable, even for existing debts 
of the principal (c). Similarly, on the death of thu puneipal 
debtor, before the ninety with whom he is jointly liable, his assets 
are no longer liable, hut the liability survives to the ninety (/). 


Sub-Sect. It.— Disthaigc under the Money-lenders Ad, 1000 (y). 

1074. A surety may obtain a partial discharge from liability 
under his guarantee whme the guaranteed debt consists of a loan 


(j>) Ashby v. Day (1885), 83 W. It. 031 ; affirmed on appeal (18SG), 54 L. T. 
408, <J. A. , llarnss v. J<'au'<itt (I878), 8 Ch. App. 8(50; Bradbury v. Morgan 
(1862), 1 II. & O. 249, 260 ; Coal t hart v. Glementson (IHW), 5 Q. B. I). 42, per 
Bowen, J., nt p. 46; aud Bee Asrherson v. Tredegar Dry Doric and Wharf Uo. f 
J.td., [1909] 2 Ch. 401. 

(y) Lloyd's v. Harper (1880), 16 CL. I). 290, C. A.; Re (Jrare , Balfour v. timer, 
[1902] 1 Cli. 788; and see pp. 453, 492, 572, ante. 

(r) Conlthart v. Glementson, supra, Beckett v. Addyman (1882), 9 Q. B. D. 
783, 791, C. A.; Holland v. Teed (1818), 7 Hare, 50. 

(s) See Hamas v. Fawcett, supra, Conlthart v. Glementson, sup?a; Bradbury y. 
Morgan, supra; Dodd v. Whelan, [1897] 1 I. It. 575. 

(1) lie Grace, Balfour v. Grace, supra; Re Silvester, Midland Rail. Go. v. 
Silvester, [1895] 1 Oh. 573; contra, llarnss y. Fawcett, supra; Conlthart v. 
Glementson, supra; Doddy. Whelan, supra. 

(а) Goulthart y. Glementson, supra; Harriss v. Fawcett, supra. 

(б) Re Silvester, Midland Rail. Co. y. Silvester, supra. 

(c) Beckett y. Addyman, supra. 

(d) I.e., where one of two joint debtors is, by agreement, surety for the 
other ; see note (n), p. 441, and pp. 505, 506, ante. 

(e) Other v. lveson (1855), 3 Drew. 177; and see Ashby y. Day, supra. 

(/) Richardson v. Horton (1843), 6 Bear. 185. As to the creditor's right to 
open a new account and appropriate payments thereto, see p. 537, ante. 

(, g ) 63 & 64 Viet. c. 51; and see title Money and Money-Lending. 
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of money to the principal debtor on or in respect of which the 
interest charged is excessive (h). 

1075 . This relief may be obtained, at the instance of the 
borrower or of the surety or other person liable, from any court 
in which proceedings are taken for the recovery of money lent by a 
money-lender, and notwithstanding that the time for repayment of 
the loan, or any instalment thereof, has not arrived (£). 


(A) Money-lenders Act, 1900 (03 & 04 Viet. c. 61), s. 1 (2). As to what 
constitutes excessive interest, see title Money and Money-Lending. 

(») Money-lenders Act, 1900 (63 & 64 Viet. c. 61), s. 1 (2). Tlio court to 
which the application is rnado has power to give a declaratory judgment, 
although no ancillary relief is claimed, and ought not to impose upon the 
plaintiff equitable terms as to repayment of the actual money advanced, as a 
condition of giving such declaratory judgment (Chapman v. A1 tchae/soii, [1900] 
1 Ch. 238, O. A., where the lender has in the course of his business taken a 
moitguge fioiu tlio debtor to secure tlio lean). 


GUARDIAN AND WARD. 


See County Courts ; Fraudulent and Voidable Conveyances ; 

Infants and Children. 


GUARDIANS OF THE POOR. 

See Elections ; Poor Law. 


GUN LICENCES. 

See Game ; Revenue. 


GUNPOWDER. 

See Explosives. 


HABEAS CORPUS. 

See CoNSTmnioNAL Law ; Criminal Law and Procedurb ; Crown 

Practice; Prisons. 
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HABENDUM. 

See Deeds and Other Instruments. 

HABITUAL CRIMINAL 

See Criminal Law and Procedure. 

HABITUAL DRUNKARD. 

See Criminal Law and Procedure ; Intoxicating Liquors, 

HACKNEY CARRIAGES. 

See Street Traffic. 

HALF-BLOOD. 

See Descent and Distribution. 


half-timers. 

See Education; Factories and Shops, 
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HARBOURS. 

Sec Shipping and Navigation ; Waters and Watercourses. 


HARD LABOUR. 

See Criminal Law and Procedure; Prisons. 

HARES. 

See Game. 

HAWKERS AND PEDLARS. 

See Markets and Fairs. 

i 

HAY AND STRAW. 

See Agriculture ; Weights and Measures. 

♦ 

HEALTH. 

* 

See Public Health and Local Administration. 
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HEARSAY EVIDENCE. . 

See Evidence. 


HEIRLOOMS. 

See JaEAL rilOI’EIil’Y AND Ciiatti.es Heal. 


HEIRSHIP. 

See Descent and J Uhtiuluxion ; Heat, I'hotelt! and 

Chattels Heal. 


HERALDS AND HERALDS’ COLLEGE 

See I’kmcaue and Diunities. 


HEREDITAMENTS. 

See Copyholds; Re\l Pkopeuty and Chattels Head. 


•HERESY. 

See Ecclesiastical Law. 


ill.— xv. 
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HERIOT. 

See Copyholds. 


HIGH BAILIFF. 

Sec Count*' Court. 


HIGH COURT. 

See Courts; Practice and Procedure. 


HIGH SEAS. 

See Fisheries; Prize Law and Jurisdiction; Shipping 

AND NAVIGATION. 


HIGH STEWARD. 

See Constitutional. Law. 


HIGH TREASON. 

See Constitutionai Law ; Criminal Law and Procudurk. 
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caveat rmj'/or, food, ajiplicut mn of maxim to pu'ibi.e of, 1 
certificate, ami yd. ol, as mdi'ii. i> of fn t ? t'v >• in stated, 51 

whole not e\ uh n< e ‘,1 

(loimmii nl, Uriah't, pi escribed li.im not necessary m, 11, 12 
piiuitc jmieli.t • i m.i\ pilin' udnlii ration nlherwj c tlian by 12 
pnlila' un.i.'i'i, of, hum aid contents 'if, 1’h 11 
"cheese,” detimtioH ol, 51 

deser ip! mn of, by rm'tec, where insufficient, 19 
chewing gum. ns tr> l.aline of, 6 

Oh’v of Hondo:), unsound loo], powers a -> to, Imw admiiii fir'd m ting 12 
“clear iluv-refi u'i.o’ ,n to mea.img of, ,5'i 

oofice, cb'eorv, provision prohibiting the sale of imitations- of, 05 
v, i iglited, pi eji,,r Ji'g or selling. 05 
common hn olb rs-s m jesjevt of food and dines 55—45 

compensation, iulnl» dmn, fie wronofu] sm/uic of food, when settled by, II 
extent to which obtainable, 41 

owner of article of food siio-d, when entitled to 41 
complaint, uadi r lined Acts, time limit, for, 5(t. 52 

coin] ouu'h’d articles, as to penalty in respect of infringement of Act, 23 

when excepted from provisions of the Act, 22 
when nilc of is an ollenre, 2t 
rdiulc'ii'i.itiiiii < 1 food, p.-wei of justices as to, 58 

condi riserl null:, muikieg of im or other Vecejitaclo, proyisions as to, 55 
conmgour, habih'j of, tor refusing to alh w samjde to be taken, 15 
contract, special, bit wren seller and pmclusci, as to quality when no deft nee, 

O' 

. < t 

eorivietion, finding of ’lUstjeeg necessary to, 39 
costs, recoveiy of, on bre.n h of eontrar t., 4 
“county,” definition of, 6 
cowkeepi, s, registration of, 68, 64 
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FOOD AND DRUGS— continued. 

cream, abstraction of, from milk, regulation* aflcding, i35 

analysis of, by public analyst, n lien icg'datnms of Roard of Agricul¬ 
ture at'il Fi-hi’ins must he obseivnd, 11 
pimly of, sta nl.iul of, power ol Hi mi 1 of Agriculture ami Fisheries 
as to, fit, 05 

“(Liny” meaning of, fit # 

daily, London, i egubdions, power of Local Govennneut Hoard as to, fit 
“ d.iiiyinaii,” ddinitmu gf, til 

damage, coinpcii-ation foi, when payable on vinngful .seizure of foods by 
olheei of local anlboidv, 11 
defence of w iiianty. duty ol pmeba-or as 1 i, 2S 

not ndmi able on ..It etm i"ti of aiti.le, ‘23 
dilution of spuds, when nlleiiin lommdled, <17 

dunlc, Local <invoi nun d Hoaid, i< >_■ nl.d mih of, as to rmpiutatiuii ol, !i 
ding, light of punha.er of, to snbm.r to analysis, 9 
iiu aning of, o 

drugs, Acts iegul.it mg the sale of, 15, 4 

addition to, worn rnen'.sniy and h.u mb'-s, elfer t of 112 
Jliitish Pinn in.n npnna as a standaid of pmity of, 21 
eniployei, cm nipt mn of, liom* j > t m , 1 11 y , whole s< r\ant m erenl. guilty umli r 
Margarine Ails, l>2 

entry, Public iballh Acts, by ollieer under, 38 
e\h.iusted tea, meaning of, OH 

expenses incident to e.eeidnin of the Aits, by whom borne, 34 
“ exposed for sale,” meaning oT 57 
exposure for .sale, wli.it. constitutes, ,‘t 1 

taetones, butter, in-peel ion id, provisions ril.it mg to, fit) 

legislation of. rnaimfai’tm ing ni.irg.mne or maiganne .., 5S, 59 

false pn fences, rn isi epicsml ntinn or' tale of food, whi n an oilenre ol, 35 
i epi eseut at ion by ■-dlcr a t time ol sale, ( (n-it, of 20 
wai runty, haloid' of pet-mi giving, 23, 29 

pi oeecdmgs, tunc limit Ini, ill le,Spent (if, 29 
fancy m Firucb blind, e\ieplimi relating to, 51 
tanner, when not a d.mvmnn, fil 

fee, analv-1, payable to, by pureli i-er submitting food cn ding, 9 

llour, adul (ei at mn of, piovisioas pi nhilid ni”-, 1.3 

food, addition to, when no .uy and lii’inle.s mb et of. 22 

nit ides of, si l* d and not comb in.mil, urhts of ownei to, 11 
had, for resale, where seller irimot reeove: the price, 1 
common law ollenees rel.it u ^ to 35- 11 
conderrmalion of aiticli of, 53 
exposure for sale, what, const date*, 5fi 

nnpoitaf inn c>i adulh i.ded ni impoverished aitule of, icgnlal ions as 
to, 45 

ai tides of, where pi nhindod. 11, 45 

Injurious ingredients, olleiico rif mixing with oi selling so mixed, 10 
inspector of musanci s, powers of, a.s to examinit mi of ai tides m- 
tendrd for, 3fi, 37 
laws relating to, cla- ifieatton of, 3 

Local Govemment Btiaid, Tegul.it in-e of, as to importation or, 41 
London, inspection and sei/me m, 12 
meaning of, 5 

medical officer of health, pojvcrs of, as to examination of articles 
intended for, 36, 37 

notice as to nature and quality oT, dfeet of, 19 
possession of unwholesome, presumption of intention a.s to, 30 
pm chaser, right of, to submit same ior analysis, 9 
quantity sold, law lelatmg to, where found, 3 

sale of, application of ordinary law relating to sale of goods, 3 
by misrepresentation, when a false pretence, 35 
unwholesome, regulation of. by local bye-laws, 40 
sale or exposure of unsound, liability of persons aiding and abetting, 59 
seizure of suspected articles by medical officer or inspector of nuis¬ 
ances, 37 

statutes regulating the manufacture and sale of, 3, 4 
unsound, liability of importer, 44 

seizure of, under Towns Improvement Clauses Act, 1847.. 40 
unwholesome, application of Public Health Acts to, 35 
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FOOD -AND DRUGS— continued. 

fund, imwlio I (iconic, possession of, foi sale, onus of proof, on charge as to, 39 
*' t.alo of, when punishable a 1 ? a misdemeanour, 35 

warranty, implied, on sale of. 3, 4 

sale of without, ell net of, 4 
Food and Drugs Acts, administration of, 7 

, application of provisions of, to bread, 46 

exceptions within, 22, 23 

expenses incident to executing, by whom borne, 34 
proceedings undei, how instituted, 8 

rights and ienudit'8 other than under the Act not inter¬ 
fered with, 33 

food and drugs, importation of, 8 

forged warranty, liability of persons in icspoct of, 29 
fraud, seller not protected by label in case of, 21 
French or fancy bicad, evciplnm relating to, 51 

nature of. 52 

gin, under proof, where held not to be “ gin.” 21 
glucose, addition of to marmalade, when not an oilencc. 22 
Government analyst, ceitifieite of, piescribcd form not necessary, 11 

sample, when must bft sent to, 32 
“half and half,” not ‘‘mixed In ei45 
hawkers, hiead, provisions relating to, 5l>, 51 
hops, adulteiation of, 69 
hoiseilesh, inspection and seizure of. 70 
meaning of. 69 

penalty for olfence against provisions relating to sale of, 70 
test net ions on sale of, 69, 70 

shops fox sale of, regulations as to provision of signs, 7o 
ice cicam, intcctems disease m premises for mannlactuie of, requirements 
as to notification, 71 

ltineiant vendor of, provisions for exhibiting name and address 
of maker, 71 

manufacluie and sale of, in London, provisions relating to, 70, 71 
vi iiilnr not. a purvevor of nnlk, 70 
implied warranty, on sale of food, 3, 4 

lrnpoi(atinn. butter nr niaigaiine, piovi-ions as to maiking, 55 
cxtiact of tea, whore foihnhbm. 69 
food and dings, administ i at ion of Aets relating to, 8 
milk-blended butter, provisions lelatni"’ to, 55 
nnlk or cieain, pnmsiom jointing to, 05 
piohibited, m what ca^es,'41, 45 
importci, di bullion of, G 

liability of, as to unsound food, 44 
nulk, liability of, GG 

proeta dings against, hv whom taken, 56 
inipusoinm n{, power of Gie court to order. 33 
“in couise of delivery,” article, when deemed to be, 13 

milk, when deemed to be, 50 

ingiedienlH, biead, winch may be used in the manufacture of, 47 
mpi i ions ingredients, oitenco of mixing with food, 16 
mixture, meaning of, 17 

inspection, butter fat tones, juovismns relating to, GO 
inspector, authority, must produce }ns, when "asked, 14 

Local Government. Hoard, duties of when taking samples, 15 
nuisances, of, obstructing, penalty for, 38 

powers of, as to examination of articles intended 
for food, 36, 37 
to inspect food, nature of, 36 
search warrant, when obtainable by, 39, 40 
seizin e of inspected articles by, 37 
distinction of, penalties for, S3, 34 
sample':, division of, by, 15 
invoice, acceptance <>f, a a warianty, 25 
warranty, when amounting to, 27 
justices, baker, power of, to order publication of name of, 47 
finding of, H«ce,sary to conviction, 39 

liability of, for acting in case under Bread Acts when connected 
with the trade, 63 
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FOOD AND DRUGS— continued. 

label, contents of, when a sufficient notice, 24 

false description by, a distinct offence, 25 * 

notice, by means of, where seller can protect himself, 21 
statement on, when no defence, 18 
warranty, when not a, 27 

licensed beer seller, conviction for adulteinlmg beer, effect of, 46 
local authority, defaulting, power of Local Guvcrrimt nt Unaicl in case o£, 7 
Food and Drugs Acts, duty of, to administer, 7 
meaning* of, 6 

officers of, powers of, to obtain scaich wanant, 30, 40 
powers of, under the Public Health Act as to appointment 
of inspectors, 36 

Local Government Jioaid, dairy regulations in Loudon, power oF to make, 64 

defaulting local authority, power of, as to, 7 
expenses, icrovciy of, 7, 8 

milk sellers, may make orders as to registiation 
oi, 63, f>4 

power to dnect samples to be taken, 13 
preservatives m butler making, piovisions relating 
to, t bo use of, when made by, i.O 
regulations of, as to importation of articles of food 
oi dunk, 4 i 

London, inspection and seizure ot food m, provisions relating to, 12 
manslaughter, meat salesman, when liable to indictment £<u, 85 
“ margarine,” definition of, 54 

maiguime, approved names to combine with, where allowed, 57 
buitei fat in, provisions as to, 55 

butter, or, marking on importation, provisions as to, 55 
consignment of, provisions relating to, 58 

invoice in respect of, when affording protection to sellet, 25 
nun king of. 5(5 

preservatives in, regulations as to use of, 60 
sale of, retail, 57 

vegetable products, when must, be sold as, 54 
margarine cheese, consigninriit of, 58 
definition of, 54 
max king of, 56 
sale of, retail, 57 

maiked packages, importation of food in, provisions relating to, 48 
maiking. bread, where made of ikmr other than wheat flour, 48 
butter or margarine, \\l*n imported, 55 

imported butter oi margaime, mint be on package itself, 56 
maimalade, glucose, addition of, when no otlmee, 22 
meat, delay on seizure of, what may lie unie.r-,iniable, 38 

diseased, exposure of separate pieces of same animal, separate offences, 
33 

tuheieulous, as to seizure and condemnalmil of, 38 
meat salesman, liability to indictment for manslaughter, 33 
medical officer, obstruction of, penalty for, 38 

power of, as to examination of articles intended for food, 
36, 37 

to inspect articles of food, nature of, 30 
seaich warrant, when obtainable by, 83, 40 
seizin e of inspected *ai t ides of food by, 37 
medicines, proprietary, sale of, 22 

mens rea, onus of proof on defendant in food and drug prosecutions, 17 
milk, abstraction oi cream from, regulations affecting, 65 
certificate of public analyst as to, 11 
contents of genuine, standard in force U3 to, 65 

notice as to purity, what has been held sufficient to protect seller, 23 
punty of, standard of, 21, £2 
separated or skimmed, 65, 66 

standard of punty of, power of Roard of Agriculture and Fisheries as 
to, 64, 65 

stirring of, neglect in the, effect of, 65 

vehicle, sale from, provision as to name and address of vendor, 67 
water, addition of, during transit, responsibility for, 18, 13 
len per cent, of, effect of, 20, 21 
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FOOD AND DIIUGS— continued. 

milk-blended butter, consignment of, provisions relating to, 58 
„ r definition of, 54 

importation of, pi elisions of Board of Agriculture and 
Fisheries as to, 55 

preservatives m, regulations as to use of, 60 
regulations as to sale of, 61 

•milk or cicam, impoitatiou of, provisions relating to, 65 
milk sellers, registration of, provisions relating to, 63, 64 
milkman, hawking milk, sells by contract, 13 * 

misdemeanour, allowing servant to mix unwholesome ingredients with food, 
18 

Bale of unwholesome food, when punishable as a, 35 
moistuie in butter, limits of, 54 

names, margarine, combined with, whim allowed, 57 
notice, accidental omission to give, effect of, 20 
admivtuie, of, when no defence, 23 
label, by, whero seller can protect bimself, 24 
contents of, when a sufficient, 2l 

milk, as to condition of, what was held sufficient to piotect Beller, 
23 

purchaser, to, as to nature and quality of article sold, effect of, 19, 
2U 

nuts, sale of, in bulk with express condition as to destruction of unsound 
poitom, 43 

obstruction, liability of persons for, to extent ion of Bread Acts, 52 

when officer acting under metropolitan 
borough, 43 

medical officer or inspector of nui-anccs, of, penalty for, 38 
officers, of, acting under the Acts, penalties for, 33, 34 
search wanant, of the, ext cutnm of, penalty for, 4u 
occupier, butter factory, of, liability oT, where adulterants found, 6o 

factory, of, liability of, where butter or margarine lound with over 
16 y>er cent, of water, 55 

liability of, of butter fnctuiy, fui not keeping register in accordance 
with provisions, 59 

officer, production of authority, when required by, 69 
or owner, of marginin', margarine cheese or milk-blended butter 
facloiy must register, 58, 59 
offence, label, of ialse desei i jit ion by, 25 

Maigaime Act, uinli i, guilty knowledge necessary to complete, 62 
subsequent, how punishable, 33 1 

offences, imjnisoinuent for, power of the couit as to, 33 See penalty. 

onus of pi oof, pos'C'snui of unwholesome food for sale, on charge of, 39 

“ parcel,” meaning of, 57 

paregoric, sale of substitute for, 19 

parturition, effect of oq meat of animal as food, 38 

patent medicines, sale ot, where no offence committed, 23 

penalty, adulteration of hops, for, 69 

tea, for, 68 

application of, pi rummy, 34 

bread, for sale ot. otheivvr e Dian by weight, 49 
selling or exposing unmaiked, 48 

using other thin statutoiy ingredients in the mauufao- 
tuie of, 47 * 

carls, where bioad sold from, contrary t.o provisions, 50 
coffee or chicory, for offence against provisions relating to imitations 
of. 63 

conviction, on, under Acts relating to baking or sale of bread on 
Sunday, 46, 47 

false warranty, person giving, liability of, to, 28, 29 
food or diugs, for sale of, to the»prejudice of the purchaser, 18 
forged warranty, liability to, in respect of, 29 
flour, adulterated, where person found in possession of, 48 
liability of peisnns *o, for adulterating, 48 
horseflesh, for offence against provisions relating to, 70 
ice cream, for offence agaiust provisions relating to, 71 
importer, liability of, where butter, margarine or milk-blended butter 
uumaiked, 55, 56 
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FOOD AND DRUGS— continued. 

penalty, importer of skimmed or separated milk, when liable to, 08 
unsound food, when liable lo, 1# 
liability of person having possession of unwholesome food for sale, 39 
London, liability of person in, for exposing unwholesome food, 
42 

Maigarine, and Butter and Margarine Acts, under, provision as to, 61 

to wliat 'appro- 

. printed, 62, Go 

obstructing medical officer or inspictoi of nuisances, ‘.’>8 
obstruction to execution of Bread Acts, 52 

occupier of butter factory, for not, keeping piupt-r icgwler, 59 
offences, for, under Margarine or Butter and Margarine Acts, 62 
possession of unsound food under Towns Improvement Clauses Act, 
1817 40 

recovery and reduction of, 33 

of, on breach of contract, where seller subject to, 4 
search wan ant, for obstructing the execution of, 40 
sophisticated tea, to which dealer, seller or manufacturer of, is 
liable, (58 

weighted cnfTec, for preparing or selling 63 
Pharmacopoeia, British, standard fixed by, how f ir followed, 21 
“ jdace,” meaning of. 30 

places, samples, at which may be taken, 13 
possession of unwholesome fond, as to wli.it is, 39 
Port, of London, unwholesome food, regulations as to, -13 
prejudice of purchaser, sale to, a question* of fact, 20 

preservatives, prohibition of use of, in making butter, margarine or mifk- 
blenderl butter, 60 

regulations, breach of, as to, in butter or margarine making, G1 
piesumptmn of knowledge of vendor of butter, margarine or milk-blended 
buttoi. 61, 62 

pnvate person, sample, when cannot be taken bv, 13 

pm chaser, proof of adulteration bv, not necessary by certificate, 
12 

proceedings, certificate of public analyst, when a condition precedent to, 11, 
12 

defences available in, 17 

food, after condemnation of, 38 

Pond and Drugs Acts, under, 8 

food or drugs, in leaped of, nature of, 29, 30 

importer of butter o* margin mo, against., by whom taken, 56 

Margarine, and Butter and Margarine Acts, under. 61 

jnpvx rca, onus of disproof on defendant, 17 

persons who may take, 29 

time limit for, where purchase made for purpose of test, 30 
pi oof, onus of, on defendant, 17 

where adulteration alleged, 17, 32 

unsound food seized or exposed, 39 
propnelary medicines, where no olfencc on sale of, 22 
public analyst, appointment of, R, 9 

by local authorities, how enforced, 7 
certificate of analysis, form of. 10 

when regard must be had Lo regulations of Board 
of Agriculture and Fisheries, 11 

duties of, 9, 10 
meaning of. 6 

milk or butter, statements of, in certificate relating to, 11 

observations of in certificate, extent of, 11 

poison who may be appointed, 8. 9 

removal of, power of local authority as to, 8, 9 

report of, contents and when made. 9, 10 

sample taken outside appointed district of inspector, effect 
on submission to, 9 

subjects in which he must be skilled, 9 
Public Health Acf,3, application of to seizure of unwholesome food, 35, 36 
entry under, how obtained. 38 

purchaser, weighing of bread in presence of, when necessary, 49, 60 
purity, standard of, where fixed, 21, 22 



JfSTDBX. 


* 


* 


FOOD AND DRUGS—' continued. 

register, occupier of margarine, margarine cheese, or milk-blended butter 
factory must keep, 69 

*of licences, conviction of beer seller, when entered on, 46 
registration, butter factories, of, 68, 69 

milk sellers, of, power of Local Government Board as to, 63, 64 
report, public analyst, of, contents and when made, 9, 10 
<- duty of local authority as to, 10 

retail, sale of margarine, piovisions relating to, 67 
return of summons, when to be made, 30, 31 « 

sale, bread, of, how regulated, 46, 47 

otherwise than by weight, penalty for, 49, 60 
caits, of bread from, provision of weighing instrument, 60 
exposure for, what constitutes, 36 

food, of, misrepresentation on, when punishable as a false pretence, 36 
unwholesome, when a common misdemeanour, 36 
goods by clescn'ptiun, when a wairauty, 27 
margarine, of, retail, provisions relal mg to, 67 
prejudice of purchaser, to, a question of fad, 20 

vehicle, of milk or cream from, provision as to name and address of 
vendor, 67 t 

wairanty, implied, as to aitides of food, 3, 4 
of goods without, cllect of, 4 

sale ot goods, mlioles of food aio subject to ordm.itv law relating to, 3 
sarnx’Ie, analyst of, need not be a public annhst, It‘> 

consignor or seller, liability oi, feu refusing, 13 
division of, by inspector or other public officer, 15 
Government analyst, when sent to, 32 
how taken, 11 

imported butter, margarine or milk-blended butter, how taken, 66 
milk, ol, piovisions as to taking, tJG 
margarine or margarine cheese, of, how taken, 58 
milk, of, as to quantity to be purchased, 67 
persons who may procure for analysis, 12 
places at which, may he taken, 13 
puvate person, when, cannot take, 13 
production of, at the trial, 31, 32 
sealing of, by inspector, 16 

weight of, effect of omission to state in certificate, 11 
sanitary authority, removal of unsound food by, on notice from owner, 43 
scales and weights, provision by baker in conspicuous part of his shop, 

60 . 
use of false, penalty for, 60 
sealing sample, method of, 15, 16 

search wairant, flour, power of rustic© to issue, where premises used for 
manufacture of, 48 

obstructing the execution of, penalty on, 40 
power Of officer of local authority, as to, 39, 40 
seizure, meat, unreasonable delay on, what may be, 38 

what constitutes, under Food and Dings Acte, 37 
seller, bread, provision of scales and weights by, 60 

false representation by, at tune oi sale, effect of, 20 
liability of, for refusing to sell to officer sample exposed for sale, 
13, 14 

margarine, when protected by written invoice, 25 
milk, of, notice as to condition, when a sufficient protection, 23 
nofice by means of label, when a protection to, 24 
what is, 19, 20 

servants, liability of, under Bread Acts, 63 

sale by, when wananty may be relied upon in, 27, 28 
skimmed milk, importer of, liability of where not marked, 66 
soap, arsenical, when not a drug, 6 • 

“ sold/’ meaning of, 37 

sophisticated tea, liability of persons dealing, selling or manufacturing, 68 
special contract, between seller and purchaser, as to quality is no defence, 23 
spirits, dilution of, when offence committed, 67 
falsely described as brandy, 21 
importation of, provisions relating to, 46 
sponge, meaning of, in connection with baking, 46 
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FOOD AND DRUGS— continued . 
standards of parity, 21, 22 

summons, Food and Drugs Acts, under, service of, 33, 

offence, in respect of, under the Acts, procedure on *iasue of, 30 
returnable, when to be made, 30, 31 
Sunday, baking or selling bread on, restrictions relating to, 46, 47 
tea, adulteration of, penalty for, 68 

examination of, by officer of Commissioners of Customs, regulations as %p, 68 
extracts of, importation of, 69 

sophisticated, habiljt.y of persons dealing, selling, or manufacturing, 68 
possession of material for making, liability for, 69 
time, “clear days,” reference as to meaning of, 56 

complaint of offence, for, under Bread Acts, 52 
proceedings, limit for, in respect of false warranty, 29 

wheie purchase made for tost purposes, 30 
Towns Improvement Clauses Act, 3847, seizure of unsound food undot, 40 
trade mark, effect of the Food and Drugs Act, 3899, on registration of, 24 
transit of milk, water added during, liability of seller as to, 18, 19 
tuheiculous meat, as to seizure and condemnation of, 38 
unsaleable food, where seller cannot recover the price, 4 
unsound food, importer, liability of, 44 

removal by eanftary authority, 43 
unwholesome food, application of Public Health Acts to, 35 

onus of proof on charge of possession of, 39 
sale of, when a misdemeanour, 35 
" usually,” meaning of, as used in the Bread Acts, 51 
vegetable products, resembling butler, sale of must be as margarine, 64 
vehicle, sale of milk oi cream from, provision as to name and address of 
vendor, 67 

vendor, butter, margarine or milk-blended butter, of, when protected by 
wairanty, 62 

name and addiess of, of milk from vehicle, provision as to, 67 
veterinary suigeon, negligence of, on examination of unsound meat, not aiding 
and abetting, 39 
“ victuals,” definition of, 6 

warrant, search, powers of officers of local authority as to, 39, 40 
wairantoi, appearance of, at hearing of trial, 28 
wairanty, alteration of article, when preventing defence of, 28 
branded goods, when necessary for, 27 

butter, margarine, or milk-blended batter, of, as protection to 
vendor, 62 

pui chase of, v\dth. available as a defence, 66 
contract to give, when writing not necessary, 27 
defence, as a, provisions relating to, 25 

of, inadmissible as to imported goods, 44 
when not a, 25, 26 

false, liability of peison giving, 28, 29 

time limit for proceedings in iesfcct of, 29 
forged, liability of persons in respect of, 29 
implied, on sale of food, 3, 4 

impoitcd butter, margarine or milk-blended butter, of, no defence, 
66 

invoice of butter, when accepted as a, 26 
goods, when a sufficient, 27 
label, when not consider^ a, 27 
notice of intention to rely on, necessity for, 26 
plea of, successfully raised, effect on defendant as to costs, 26 
sale by description, when a, 27 

servants, defence of, on, 27, 28 
of goods without, effect of, 4 
separate document not necessary, 27 
successive, when not pleadable, 28 

warrantor may appear at bearing to give evidence, 28 
what will amount to a, 26 
written, when a defence, 26 

water, butter, in, presumption where more than 16 per cent , 64 
parity of, reference as to law relating to, 5 
weighing, bread, of, time for, 49 

instrument in carts, sole liability of master, 61. 
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weighing instrument, meaning of, 50 
weighted coffee, offence of preparing 01 telling, 63 
wines, importation of, 45 
“ wrapper,” meaning of, 57 
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FRAUDULENT AND VOIDABLE CONVEYANCES, 

acquiescence, creditor, of, effect ni on right to impeacli alienation within 
i:i Eliz. c. 5 .87 

in tiansactions entered into under uudue influence, effect of, 
113 

advice, independent, limitation of pimeiple as to, 104 
what will he sufficient, 104 
udvowsonn, application of 27 Eli/,, c. 4, to, 01 

inreut, gift to, fioui j> l mcipu 1, pie~,umption as to undue influence, 110 
alienation, cieditors, in timid of, to what stutuie extends, 70 

subst quent, when mav tic avoided by, 87, 88 
execution, with intent to defeat, 83 

paities to pioeiidings to set aside under 13 Eliz. c 5 .88, 89 
net a-ide, when, be I cue creditor ioeuvcis ludgment, 89 
hcttlenu nt, by way of, thud t .aity with power of disposition 
undci, when resti,lined fiom exercising power, 90 
vuhuitaiy, prison-, against wliom sueh is pood. 87 
assignee, notiei oi delivery of wnt of exe< ution to slieiul, olb'ot on, 83 
assignment, paDnei 'lup pmpeitv, of, between partners, when set aside, 80 
bankiupt, frauciulciit alienations of, lights of tiustce, in bankruptcy, 88 

person to institute proceedings to set aside \olun1niy conveyance 
where grantor a, 89 

banluupley, tiuslee m, jiuwir oi, to avoid pnor voluntary conveyance, 99 
lull ot sale, fraudulent,, when void against the shenff, 88 
bond, surrender oi volunlaiy, when good consideration for second bond, 97 
Luiden of pi oof, in actions under 13 Eliz. c. 5 81 

transact inns with < xpectant ln-iis, 112 
where eiuiiidi ntiai relationship exists, 103 
cestui if ue trust, giit to ti ustce, bv, pit sumption of undue influence as to, 
109, 1 10 

child and paient, undue influence, disproof of presumption of, necessary, 107 
purchase iu name of, whim sot aside as fraudulent, 80 
ehoses in action, application of 13 Eliz. c. 5, to, 79 
common law, fraudulent cumi yances, as affecting, 78 

company, one man, giants to, by debtor with intent to defraud, effect of, 
81 

confidential relationship, instances ot, It>7—111 

undue influence, presumption of, from, 103 
consideration, failure of good, aftei dale of conveyance no invalidation of 
ti nnsactiuii, 97 

inadequacy of, in dealing with reversionary interests, 112 
marriage, when a sufficient, 82 

payment to thud party, of sale, when fraudulent, 80 
proof of, by paiol evident.e, 97 
subsequent, by voluntary giantee, effect of, 101 
sufficient, undci 27 Eliz. c 4 95—97 

what iviii be under 13 Eliz. c. 5 SI 
valuable, sufficiency of, necessary to suppoit a prior convey¬ 
ance, 93 

conveyance, avoidance of, made pnor to 29th June, 1893, by subsequent 
puiehasiu, Pi 

bond fide for good consideration, exception under 27 Eliz. 
c 4 . 92 

rnefijmation of, by will, conditions relating to, 114 
fmud in, question as to under 27 Eliz. c 4, how determined, 
94. 95 

giautoj’s right of impeachment of, for undue influence, to whom 
pasting, tub 

impeach,u.-et of, against, personal representatives of grantee, for 
undue influence, 106 

right of grantor to, to whom passing, 106 
prior, made With actual fraudulent intent, when void, 98 

( 10 ) 





Index. 




FRAUDULENT AND VOIDABLE CON VIC VANCES— continued. 

conveyance, purchaser, made for purpn-c of defiauding subsequent, 92 

solicitor, to, by client, rc-cc ipt in body o£, not sufficient evidence 
against picMimpfion of undue influence, ll)9 • 
stutcnient in, that same made without fiaudulent intent, when 
evidence of same, 8(1 

to third party, for benefit of persons standing in confidential 
i elationsbij), 105 

conveyances, voluntary, when void by 27 Eli/, c. 4 92 

copyholds, application of 33 Eli/-, c. 5 to, 79 

27 EJiz c. 4, to, 91 

coats, action to impeach conveyance on account of undue influence, dis¬ 
cretion of court, 106 

settlement, on the setting aside of a, under 13 Eli/, c 5, when allowed 
to the trustees, 91 

trustees of settlement, of, in action to set aside, when allowed, 306 
covenant, indemnify, of, by boneliciaiy under a settlement, when a sufficient 
coiisidel a I ion 96 

lessee, liability of, under, ellect of, on settlement under 27 Eliz. 
c. 4 96 

creditor, acquiesce nee bv, elToct of, on lights to impeach alienation under 
13 Eli/, c f> . 87* 

administration deeno, when made on behalf of, 90, 91 
alienation act a ado m favour of, before judgment r covered, 89 
duty of, whete debtor stands in liduciaiy relationship to person who 
oilers security, l<>o 

panics to proceedings bv, to set aside an alienation under 33 Eliz. 
c. 5 89 

proof required of, seeking to set aside alienation under 13 Eliz. 
e 5 81 

release of debt by, wlieie no bar against a voidable settlement. 87 
sal iM act ion of, i-lToel of, on fiaudulent. conveyance, 78 
subsequent to aliinutimi, pioof necessary to avoid voluntary settle¬ 
ment by, 88 

win n alienation may be avoided bv, 87, 88 
suing under 13 Eli*, e 5, not delayed by order for inquiry as to 
d< liter’s assets, 89 

undue influence, presumption of, where debtor and surety advised 
by same solicitor as, lub 

voluntaiv, when instrument under seal, position of under 13 Eliz. 
c. 5 88 

creditors, tiust deea foi benefit o'f, when set aside as fraudulent, 80 
debt, grant to secure the repavifient of existing, when protected, 82 
debtor, alienation by, to one man company in ii.iud of creditors, etlcct of, 81 
fiduciary relationship, in, duty of creditor when offered security by 
cestui qur trust, ll>5 

tenant in tml, when disentailing and resettling deed by. set aside, 80 
deed, alienations by voluntary, pcisoui who ennwol impeach, 87, 88 
delay, enfojcmg remedy, in, effect of, in eases of confidential relationship, 114 

under 13 Eliz. c. 5 . 89 

divorce, settlement of property in consideration of no pioceedings being taken 
against grantor for, 82, 83 

equitable interests m laud, application of 27 Eliz c. 4 to, 94 

reversionary interests, assignment of, when set aside, 79 
equity of redemption, settlement qf, rights of volunteers under, on sale by 
mortgagee, 100 

execution, alienation after i-sue of, when evidence of fraudulent intent, 8G 

with intent to defeat, effect of, 83 
notice of delivery of writ of, to sheriff, effect on assignee, 83 
executor de son tort, grantee under fraudulent alienation, when an, 90 
expectant heirs, contracts relating to loan of money to, provisions relating 
to. 111, 112 

knowledge of fmrent or person in loco •parentis of loan to, 
effect on transaclion, 112 
“expectant heirs,” term, peisons included in, 112 

following property comprised in fraudulent alienation, order of court as to, 90 
fraud, indebtedness of grantor, when not conclusive evidence of, 85 

instigation of grantee, at, application of 13 Eliz. c. 5, not affected 
by, 84 
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FRAUDULENT AND VOIDABLE CONVEYANCES— continued. 

fraud, meaning of, in unconscionable bargains with heirs, 111, 112 
possession, continuance m, when evidence of, 84, 85 
pretence of, unier 27 Eliz. c. 4, is one of fact, 94, 95 
rebuttal of presumption of, 112 
unconscionable baigains, as a species of. 111 
fraudulent alienation, ail ministration decree, when made in respect of, 90, 91 
, delay in enforcing remedy against, effect of, 89 

penalties to winch parties liable, 91 

rights of parties where prgperty passed to bond fide 
purchasoi, 92 

conveyances, assignments of property now set aside as, 79 
common law, ns affected by the, 78 
effect, of 13 Eliz c. 8, on, 78 
satisfaction of creditors, effect of, on, 78 
grantor, protection of ban/i fide purchaser for value from, 78, 81 
intent, alienation after issue of writ, when an indication of, 86 
indications of, 8G 

presumption of, when not arising, 99 

pi lor conveyance when made with, effect of 27 Eliz. 
c 4, on, 98 

question as to, one of fadt under 13 Eliz. c 6 . 83 
title de« ds, retention of, when an indication of, 81, 85 
gift, child to parent, presumption as to undue influence, 108 
solicitor, to, from client, presumption as to, 108 
trilling, aid to set aside when not given by the court, 104 
will, by, circumstances necessary to set aside, 104 
good consideration, what is equivalent to, 81 

goodwill, business, of, assignment of, application of 13 Eliz. c. 5, to, 79 
grantee, debtor's property, of, where protected by 13 Eliz. c. 5 81 

fraud emanating fiom, application of 13 Eliz c. 5, not uHeetod by, 84 
fraudulent alienation, under, when an executor de son tort, 90 
position and rights of, under voidable voluntary conveyances, 100 

of persons claimrng under where conveyance impeachable 
by reason of position of paifies. 115 
purcbasp.r from, protection of whim taking without notice of fraud, 83 
grantor, admission of, as to advance of money, not sufficient evidence to avoid 
prior settlement, 98 

alienation of whole of property of, when an indication of fraudulent 
intent, 85. 86 

impeachment by, on subsequent dealings, effect of, 115 

of conveyance, riglp of, to, to whom passing, 106 
revocation, power of, reserved to, effect of, 86 

status of. alteration m, presumption as to voluntary giant not. affected 
by. 99 

heirs, expectant, lending money t.o, provisions relating to, 111, 112 
pel sons who are, 112 

husband, moneys of, invented in name of wife xn fraud of credit.ois, effect of, 79 
husband and wife, possession by husband not evidence of fraudulent intent 

on transfer of furnrltue to wife, 84. 85 
presumption o± undue influence between, in what cases, 
lit*. Ill 

settlement between, when not a voluntaiy conveyance, 96 
Ignorance of nature of remedy, when affecting ratification or acquiescence, 114 
improvements, covenant by giantee to,carry out, effect, of, 96, 97 

voluntaiy expenditure of money in, of another’s estate, not 
within 13 Eli?, c 6 . 81 

in loro parentis, persons standing, when undue influence presumed, 108 
indebtedness, essential to invalidity, where not, 85 

grantor, of, not conclusive evidence of fraud, 85 
independent advice, necessity of, 103, 104 

what would be sufficient., 104 
adviser, grantee’s solicitor when not an, 104 
insurance policies, assignment of, when set aside in fraud of creditors, 79 
intent, fraudulent, evidence of, 84 

ludpment fraudulently obtained, where void against the sheriff, 88 
laches, with regard to, conveyances impeachable by reason of position of 

parties, 114 
under 13 Eliz. c 6...89 
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FRAUDULENT AND VOIDABLE CONVE VANCES — continued. 
leaseholds, application of 27 Eliz. c. 4, to, 94 

a&signment of, insufficient consultation usder 13 Eliz. c. 5...81 
settlement of, where not voluntaiy under 27 Eliz. c.*4 . 96 

one of value, 96 

legal interests m land, application of 27 Eliz. c. 4, to, 94 
loan, sufficient consideration, when a, 96 

loans, expectant heirs, to, contracts relating to, provisions as to. 111,* 112 
reversionary interests, on, wheie relief granted in respect of, 113 
marriage, consideration of, persons within the, 97 

provisions in favour of collaterals, not supported 
by, 82 

sufficient consideration, when not a, 82 
settlements, set aside, where in fraud of creditors, 79, 80 
married woman, settlements by, when within 13 Eliz. c. 5 80 

medical attendant, gift to, by patient, presumption of undue influence, 110 
money-lending, expectant heirs, contracts relating to, with, provisions as 
to, 111, 112 

mortgagees, subsequent, rights of voluntary grantees as against, 101 
mortgagor, estoppel of, by receipt clause, against purchaser for value from 
mortgagee, 116 # 

notice, assignee, to, of delivery of writ to sheriff, effect of, 83 
prior grant, of, effect of, 99, 100 
purchaser, subsequent, where not affected by, 95 
to, of grantor’s equity, effect of, 115 
Older, form of, on proceedings to set aside under 13 Eliz. c. 5.90 
parent and child, undue influence, disproof of presumption of, necessary, 107 
parol evidence in proof of consideration, when admitted, 97 
partneibhip properly, assignment of, between paitners, when set aside, 80 
patient, gift to medical attendant, by, undue influence presumed, 110 
penalties, disposition of, recovered under 13 Etiz. c. 5. .91 

27 Eliz. c. 4. 94 

fraudulent alienation, on maintenance of, under 13 Eliz. c. 5 91 

under 27 Eliz c. 4 91 

personal property, not affected bv application of 27 Etiz c. 4 94 

representatives of grantee, conveyance obtained by undue influence 

impeachable against, loti 
gruntoi, conveyance obtained by undue influence 
set aside at instance of, 100 
possession, continuance in, when an indication of fraud, 84 

post-nuptial settlements, in pursuance of ante-nuptial agreements, when sup¬ 
posed, 82 • 

policies, insurance, assignment of, when set aside as in fraud of creditors, 79 
power of attorney to sell lands of grantor, may not extend to lands com¬ 
prised in prior voluntary settlement, 99 
revocation, absence of, m settlement by child in favour of parent, 
107 

effect of reservation of utiSer 27 Eliz c 4.,,101, 102 
what constitutes, wit.hm 27 Eliz c. 4 .102 
preference of one creditor over another not prohibited by 27 Eliz. c. 4... 
83, 84 

proceedings, parties to, to set aside, alienation under 13 Eliz. c. 5.. 88, 89 
set aside, to, under 13 Eliz c 5, form of order on, 90 
property, application of 27 Eliz. c. 4, to, generally, 94 
within the statute 13 Eliz. c. 5 ..79 

purchase, child, in name of, when set aside as fraudulent under 13 Eliz. 
c. 5...80 

reversionary interest, inadequacy of consideration, effect of, 112 
solicitor from client, by, when liable to be set aside, 108, 109 
subsequent, form of, within 27 Eliz. c. 4 ..98 

third party, in name of, when set aside as fraudulent, under 13 
Eliz. c. 5...80 , 

purchase-money, volunteers no claim to, on subsequent sale, 100 
pui chaser, bond fide , for value, protection of, where intention of grantor 
fraudulent, 78 

grantee, from, protection of, when taking without notice of fraud,83 
lands, of, prior to 80th June, 1893, presumption of intent as to 
prior voluntary conveyance, 95 
notice of grantor’s equity to, effect of, 115 
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FBAUDULENT AND VOIDABLE CONVEYANCES— continued . 

pin chaser, notice of prior voluntary conveyance not affected by, 95, 99 
position »of, deriving title under grantee with notico of grantor's 
*' equity, 315 

rights of, where abstract discloses transaction suggesting undue 
lulluence, 115, 116 

subsequent, effect of notice of voluntary conveyance on, 93, 99 
< prni cr of revocation in voluntary convey¬ 

ance on, 102 

to 29t.h June, 1893, rights, of, to avoid prior con¬ 
veyances made with actual intent to defraud, 9-1 
who is, when pnor conveyance impeachable merely 

because voluntary, 
99 

made with actual 
fraudulent intent, 
99 

within 27 Eli?;, c 4 97—100 

valuable consideration, ntc< ssdy *g obtain benefit under statute 
27 Khz. c 1 . 97 

value, for. ell eel of Voluntary l .jnvo\ anci s Act, 1893, on, 93 
ratification of transaction* cntcieil into undui undue lriflui ece, etlect of, 113 
icbuital oi presumption of tiaud, 113 

receipt clause in mortgage deed of client to solicitor, effect on title of 
pui chaser, 115 

receiver, appointment of, of fraudulently assigned property, 90 
recital, false, when evidence of fraudulent intent. 80 

release, debtor, of, by cieditoi, whcie no bar to relief under 13 Kliz. c. 5. 87 
rcutehaiges, application of 27 Eliz. c. 4, to, 94 

resettlements, application of principle of presumed undue influence to, 107 
rcvctsionaiv mteiost, commleiat ion, inadequacy of, on puichase of, effect 
of, 112 

interests, loans on, relief granted in respect of, 113 
revocation, power of, clause of in settlement by child ten m favour of parent, 

107 

exei eisable at future date, effect on subsequent pur¬ 
chaser for vain.-, 102 

reseivatum of, a badge of fraud under 13 Khz. c. 5 . 86 
reserved m voluntary conveyance, effect of, 101, 102 
what constitutes, 102 

separalion deeds, when within 13 Eli/, c 5 79, 82, 83 

settlement, alienation in fuim of. third party with power of disposition 
undei, when restrained iiom exercising power, 90 
corenant of indemnity by beneficialy under, when a sufficient 
consulninlimi, 9G 

grantor and bn family, safeguarding, before entering on specu¬ 
lative business, when set aside, 85 
husband ancf *wife, between, when not a voluntary conveyance, 96 
leaseholds, of, where not voluntary under 27 Eliz. c. 4. 96 
man led woman, by, when witlun 13 Eliz. c. 5 . 80 
set a^ide on account oi confidential relationship, trustees of, when 
allowed costs, lu6 

under 16 Eliz. c. 5, trustees of, when allowed costs, 91 
settlor, of property coming to, m right of wife, effect of, pro¬ 
vision for termination interest on bankruptcy, 80 
settlor’s own properly upon trusts, of, taking life interest deter¬ 
minable on bankruptcy, effect of, 86 
trustee of voluntary, liability of, as subsequent purchaser, 100, 101 
shares, assignment of, where considciation insufficient, effect of, 81 

call on, alienation after, when an indication of fraudulent intent, 86 
sheriff, fraudulent bill of sale or judgment, void as against, 89 
notice of delivery of writ to, effect on grantee, 83 
solicitor and client, presumption of undue influence, when arising, 108 
grantee, for, not an independent adviser, 104 
mortgage I v client to, effect of, receipt clause m, 115 
purchase by, from client, liability of to be set aside, 108, 109 
undue influence, presumption of, where all parties advised by same, 
106 

spiritual adviser, gift to, by devotee, presumption as to undue influence, 110 
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FRAUDULENT AND VOIDABLE CONVEYANCES— continued. 

tenant in tail, debtor, disentailing and resettling deed by, where set aside, 80 
thiid party, conveyance in favour of, where undue iniiuence presumed, 105 

set aside for undue influence, when* supported in 
, favour of, 105 

interests of, where allecled by setting aside of conveyance on 
account of nndue influence, 101, 105 
pm chase in name of, when set aside as fiaudulent, 80 . 

title deeds, retention of, when an indication of fiaudulent intent, 84, 85 
trifling gifts, aid to set aside, not given bv court, 104 
trust deed, benefit of creditors, for, how validity determined, 80 

when set aside as fiaudulent, 80 

trustee, bankruptcy, in, rights of, as to bankiupL’s fraudulent alienation, 88 
cestui que trust, gitt by, to, presumption of undue influence as to, 100, 
110 

creditor’s trust deed, of, when prior voluntary conveyance good 
atrainsf, 90 

trustees of fiaudulent. settlement, when allowed costs, 91, 106 
unconscionable bargains, where relief granted against, 111 

undue influence, application of, to voluntary conveyances and conveyances for 
value, 104 

cestui que t*ust , gift by, to trustee, presumption as to, 109, 
110 

confidential relationships, where generally presumed, 110 
conveyance, as anamst whom set aside. 105 

set aside for, when supported in favour of third 
pa i lies, 105 

husband and wife, presumption of, between, in what cases, 

no. Ill 

inijie.u hment of conveyance for, by personal i cprcsentativca 
of guntor, 100 

in torn jmrenirs, as to per,ions, 108 

paient and child, dispioof of presumption of, necessary, 107 
presumption of, iiom confidential iel.at loiwlnp. 103 

where all jiarties advised by same solicitor, 106 
principle as to piesurnpiimi ol, when applied, 107 
ratification and acquiescence, etleet. of, on transactions 
entered into under, 113 

solicitor and client, presumption of, between, 108 
gift to, from client, when presumed, 108 
third parties, .illi-eting interests of, wlieu conveyance, set 
aside foj, 104, 105 

paitv, where conveyance made to, 105 
transactions entered into und“r, elTect of ratification, 113 
unpaid calls, liability of shaies to, when consideration insufficient to sup¬ 
port an apsiunnient, 81 

valuable consideration, necessity of, to support a piior conveyance, 95 

one-man company, alienation to, when not protected 
under 13 Eliz. c. 5 81 

paiol or ldencc when admitted to show, 82, 97 
voluntary bond, surrender of, when good cousidelation for second bond, 97 

conveyance, bur den of proof on setting aside of, under 13 Elia 
c. 5 89 

effect of, between grantor and grantee, 100 
grantee, position and lights of, under, 300 
grantor, alteration in status of, does not affect pre¬ 
sumption against, 99 

husband and wife, settlement between, when not a. 96 
intent, presumption of, where title of purchaser pour 
to 30t.li June, 1893 ..95 

joint efFect of 27 Eliz. c. 4, and the Voluntary Con¬ 
vey ances^ Act, 1893...93 

obtained l?y fraud, where set aside at suit of volun¬ 
teers without grantor joining, 100 
prior, when good against trustee of creditor's trust deed, 
99 

property subject of, subsequently mortgaged, rights of 
mortgagee, 101 

revocation, power of, in, efFect of, 102 
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FRAUDULENT AND VOIDABLE CONVEYANCES— continued. 

voluntary conveyance, validity of, when becoming so by force of subsequent 
«, events, 97 

«■ void, when, by statute 27 Eliz. c. 4...92 

Voluntary Conveyances Act, 1893, effect of, 93 

voluntary creditors, ranking of, within the statute. 38 Eliz. c. 5. 88 
grantee, consideration subsequently given by, effect of, 101 
, settlement by child, undue influence presumed by absence of power 

of revocation, 107 

volunteers, position of, where conveyance impeachable by grantor, 115 
wife, husband's money invested in name of, when in fraud of creditors, 
effect of, 79 

will, confirmation of conveyance by, conditions relating to, 114 
gifts by, circumstances neecssary to set aside, 104 
writ, alienation after issuo of, when an indication of fraudulent intent, 86 


FRIENDLY SOCIETIES, 

action by unregistered society against treasurer to recover moneys, how 
maintainable, 190 

accounts, neglect to examine officer’s, effect of, 163 

officers of registeied society, diily of, to keep and render, 143, 
14t 

registered society, provision for auditing when none in rules, 146 
statutory liability of, to keep. 173 

acknowledgment by registrar, when evidence of registiation by society, 131, 
132 

specially authorised society, of, provisions relating to, 132 
aggrieved party, application of, to county court or couit of summary juris¬ 
diction, 176 

agreement, piosccution, to abstain from, effect of, 190 
amalgamation, consents, powei to dispense with, 192, 193 
du-batisficd member, remedy of, on, 193 
friendly societies, of, special requirements as to, 192 
juienile and adult societies, of, bow effected, 193 
registered societies, bow effected, 192 
vesting of piopeity on, 193 

annual return, branch society, provision for sending to registrar, 174 
collecting societies, of, how certified, 174 
contents of, of icgistered friendly society, 173, 174 
registered society, to be 6ent to registrar, 173 
annuities, societies assuming payment of t register of, provisions as to, 131 
appeal, cancellation or suspension of registry of society, 2l)4 

conviction, from, by couit of summary junsdiction, 188 
county court judge, fiom, on friendly society matter, 181 
registrar, from, on refusal to grant certificate of secession, 134 
registration of society, on refusal of, provision as to, 132 
rules, against refusal of registrar to register, bow made, 141 
appearance, registered society, by, how entered, 190 

application for inspection by Chief Registrar, support of by evidence, 175 
arbitration, committee of friendly Bocicty, when not entitled to decide dis¬ 
pute, 177 

election of arbitrators where rules provide for settlement by, 
178, 179 

Ainitration Act, 1869, application of, where reference made under rules of 
society, 179 

arbitrator, counsel, right of, to refuse hearing of, 179 

special case, provision as to statement of, by, 179 
assignment, policy of friendly society, of, where allowed, 151 
association, illegal for want of registration, protection of, under Larceny 
Act, 127 

Assurance Companies Act, 19t)9, collecting^societies, policies effected with, before 

passing of, when 
not void, 129 
of, how affected by, 
129 

registered friendly societies, exemption of, from 
provisions of, 164 

elate club, when within the provisions of, 122 
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FRIENDLY SOCIETIES— continued. 

Assurance Companies Act, 1909, unregistered friendly society, power of Board 
of Trade to exempt from provisions of, 164 0 

assuied member, loan to, power of registmed society as to, 165 • 
Attorney-General, proceedings concerning non-chantablo friendly society, not 
necesraiy party, 191 

auditors, appointment of, by society or Treasury, 146, 173 
award, enforcement of, when made under mlcs, 179, ISO 

icgistrar, of, for dissolution, publication of, 20b * 

balance sheet, falsification of, liability of persons for offence of, 187 
hanging*in conspicuous place, provision for, 174 
banker, society’s, not an “ officer in receipt or charge of money,” 
143 

bankruptcy, officer in partnership, of, rights of society on, 161 
of, pnority of claim of society on, 162, 163 

registered society, of, effect of onn.,sion to obtain bond, 
113 

benefits, limitation of, of person claiming tlnough registered society, 148 
“ benevolent,” purposes included in word, 122 
benevolent societies, irgistrafion of, when permissible, 125 
bond, officer of society, of, effect of failure to obtain, 113 

omission to obtain, etleigt of on bankruptcy of society’s officer, 118 
treasurer of unregistered friendly society, given to, as to right of action 
on, 127 

books, friendly society, right of inspection by interested persons, 174 
boriowing and lending powers, of registered society, 10 4 
“ biancb," what is meant by, 133 

branch society, annual jet urn of, provision for sending to registrar, 171 
application for simultaneous ir-gistiatinu with patent, 123 
conversion of registered society into, 195, 190 
establishment of, provisions as to, 184 
registration of, as sepaiatu society, 13 4 
provisions as to, 133 

registered society as. procedure necessary, 190 
secession from paient, as to ass< nl of members, 160, 101 

when in \ a lid, 196 

or expulsion of, effect of, on members, 197 
vesting of property of, manner of, 169 
cancellation of iegisuy, compulsory, power of registrar as to, 203 

of registered society, power of registrar as to, 203 
or suspension of, effect of, 204 

cattle insurance society, liability of members of, as to subscriptions, 150 

registration of, under Act of 1896 . 123, 125 
central office, “ registrar,” us equivalent to expression, 129, 130 
registration of friendly societies, situation of, 129 
certificate, cause of death of child, contents of, for purposes of Friendly 
Societies Act, 156 

of secession, granting of, by registrar? 134 
certiorari, application for, when High Court will refus.- in friendly society 
matter, 180 

change of office, TPgisteicd society, of, notice of, provisions as to, 136 
Channel Islands, death of member domiciled in, cifect of failure to nominate, 
155 

Charitable Donations Registration Act, 1812, friendly societies, exemption of, 
from registration under, 122 . 

Charity Commissioners, friendly societies, exemption from jurisdiction of, 
122 

Chief Registrar, disputes, reference of, to, provision for, 176 

power of, to call special meeting of registered society, 158, 
159 

powers of, where dispute referred to, 184 
reference of dispute between members of registered society 
to, 184 

child, amount pavabLe on death of, 155 

certificate of cause of death of, contents of, for puiposes of Friendly 
Societies Act, 136 

death of, to whom payment made, 156 

inquiry by society on death of, duty of as to, 156 

payment of money on death of, when an offence, 185 
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“ children," meaning' of, 124 

clerk, fnendly society, of, when guilty of embezzlement, 1R9 
“collecting soeietiCs,” definition of, 328 
collecting society, Act. relating to, 12L 

annual return, Low cm tilled, 174 

collector of, inability of, to be member of collecting 

society, 116 

• hold ollice, 143 

conversion of, into mutual society, 195 
disputes between mcmbeiB and,* del.eimutation of, 178 
exemption of, limn provisions of Friendly Societies Act, 
1890, revocation of, 128 

foifeituic of benefits, provision Tor notice before, 150 
Friendly Societies Act, 1896, application of provisions of, 

to offences in connection 
with, 188 

prove inns of, relating to, 128 
meetings of, provision in rules for, 158 
mum of, provisions as to last words on registration, 135 
notice of attempt Lo transfer member oi insurer of, neces¬ 
sity for, 157, 158 «. 

ofienri-s m cnniuelion with, 128 

policies of assuiance, provisions as to issue of, by, 129 
pirn lsioiTs, general, relating to, 128 
rules of, 139 

liurii-fer of member of, necessity for written consent, 
157 

unregistered, when subjtct to provisions of the Assurance 
Companies Act, 1909...129 

collector, collect mg soi iety, inability of, to bold office. 113 

vole at, meeting, 158 

“collector.” meaning of, 128, 113 
committee of manage merit, duties of. 111), 147 

piovision m rules for appointment of, llfi 
Companies (Consolidation) Act, 19o8, jurisdiction of the court as to winding 

up society under, 202, 2<>3 
winding up of fnendly societies under, 

197 

company, conversion of society luto, eilcet of, 193 

1 milled, conversion of registered society int.o, means of, 193, 

19 i 

contract out-nle rules, committee no povvetr to, 137 
cunt nbutinns, registered society, of, to other societies, effect of, 171 
conversion, collecting society into mutual sock tv, how elleeted, 193, 196 
copvholds, admittance of trustees by lord of the manor of, when required, 
169 

mortgage of, discharge of, by registered society, 167 
coiporation duty, exemption of propcut.v of registered societies from, 

162 

corporations cannot, bn appointed as officers, 112 

costs, inspection of aflans ot registered society, direction as to by in¬ 
spector, 175 

counsel, right of arbitrator to refuse hearing of, 179 

county court, action commenced in against friendly society, removal of to 
High Court, 180 ' 

application to, in case of dispute between friendly societies 
and members, form of, 181 
where officer in default, 144 
award, enforcement of, power of, 180 

dispute, where application may be made to, in case of, 
180 

disputes, reference to, whet* by consent, 176 
jurisdiction ol, consent of parties to, effect of, 181 
limits of, 180 

“court,” meaning of, 133 

court of summary jurisdiction, aggrieved party, when application may bo 

made to, by, 176 
uppeal from conviction of, 188 
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FfiXENDLY SOCIETIES — continued. 

court of summary jui mdiction, disputes which may be settled in, 182, 182 

jui jmIjci ion of, m offences against the Act of 
1896 .187 * m 

creditor, right of, not affected by amalgamation, 193 

criminal proceedings, Eiiendly Societies Act, J89u, under, effect of, on 

common law remedy, 188, 189 
persons authorised to prosecute in, under Act of 189G 
...188 

registered society, offences for which persons connected 
• with, aie liable to, 186 
unregistered societies, by, nature of, 190 
frown, fuendly society, preference of, as against, 163 
death, allowances payable on, where society unregistered, 165 
child, of, amount pat able, 155 
legacy duly, when payable on, of member, 152 
officer, oi, pnonty ot claim ol society on, 162 
precluding.-, not abated by, 191 
payment on, of member, provision as to, 151 
proof ot, how certified. 15], 152 
trustee, of, devolution of propeity on, 170 
defaulting officer ol legisfcoied society, reme'lv of trustees as to, 143, 
144 

deposits, jnovi^ion in rules to accumulation of member’s. 118 
disputes, classes of, to be decided as directed bv rules, 176, 177 

collecting society arid member, between, how determined, 178 
coats of, as to sieJ. pay, when member ma> be ordered to pay, 
179 

county cuiut, application to, in case of, 176, 186, 181 
deci-uon in, according to rules, effect of, 177, 178 
Ir lendlv sncictv and members, between, lorin of application to 
county Court as to, 181 
reieronte of, to Chief llcgistrur, 17C 

regi'-k ied society, between members of, refcieuce Lo Chief Kegis- 
tiar, 181 

rules, no direction in, as to, remedy of nn’inlii r, 182 
sett lenient of, provisions for by rules, 173, 17a 

Teiiitori.il Eniee. between member of, and friendly society, deter¬ 
mination of, 182 

unregistered societies and members, between, deter an natron of, 
178 

uissolulron, awaid of registrar,- by, application for, procedure, 201 

• publication of, 202 
fot, effect of, 201, 2o2 
consent of member Lo, how testified, 199 
date from which, takes effect, 2Ot) 
off cl L oi instillment <>f, 200 

friendly society, of, when consent ol] members necessary, 197 
general meeting, without convening? 1 when made, 199 
instrument of. contents of, 199 

provisions as to foim and registration, 199, 200 
notice of, publication ot, in Lorulon Gazette and other news¬ 
papers. 200 

proceedings to sot aside, 200 

registered fuendly societies, of, method of, 198, 199 
societies, of, undei the*Act, method of, 197 
unregistered society, of, when couit will not restrain, 198 
distress for rent, right of landlord to retain proceeds of, when against 
society’s officer, 163 

M district,” term, to what applicable, 133 

dividing societies, registration of, when permissible, 120 

documents, friendly societies, of, authentication of, by seal of central office, 

. 130 

lelating to, deposit of, in centi.il office, 130 
embezzlement, cleik of friendly society, when guilty of, 189 
secretary, by, liability to prosecution, 189 
engagements, transfer of, by one society to another, 192 

estate duty, death of person entitled to make nomination, when payable on, 
152 
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expulsion, branch, from central body, effect on members, 157 
4 society, when invalid, 196 

inember, ‘ of, from one society, and where rale provides, from 
membership of another, effect of, 157 
remedy of person aggrieved, 157 

falsification, balance sheet, of, liability of person for offence of, 187 
fee, payment of, for acknowledgment of registry of specially authorised 
‘ society, 131 

special resolution, payable on registering, 160^ 
fines, recovery of, imposed by Act of 1396 . 188 

forfeiture, collecting society, of benefit in, provision as to notice, 150, 
151 

forgery, treasurer of unregistered society, when guilty of, 189 
Friendly Societies, Registrar of, functions of, 130 

friendly Bocicty, Aibitialion Act, 1889, application of, where reference made 
under rules of, 179 

ecutiut body, general liability of, on failure of branches, 
151 

charitable institution, when enjoying the rights and privi¬ 
leges of, 122 

Chanty Commissioners, exemption from jurisdiction of, 
122 

dispute between, and membeis, form of application to county 
couit, 181 

member of Territorial Force and, how deter¬ 
mined 182 

dissolution of, when consent of all members neces3aiy, 197 
documents relating to, deposit of, in central office, 130 
effect of consolidation of, under the Act of 1896... 121 
liability of, for wrong done by officer contrary to the rules, 
119 

muiued woman as member of, provision as to inteiest of, 
117 


mortgage to, liability of, to stamp duty, 161 
nature of, 121 
objects of, 123 

officer of, when prtmd facie case made out on deficiency of 
funds, 186, 187 

preferential right of, where not applicable, 103 
promissory note, action by treasurer on, procedure, 191 
registration, exemption from, under Chailiable Donations 
llegisfi ration Act, 1812 . 122 
natuie of, capable of, 121, 125 
of, advantages of, 123 

constitution of the registry, 129, 130 
when incapable of, 126 

rules, iUfgal, when preventing registration of, 138 
sale by. as mortgagee, to member, effect of, 167 
unregistered, as to illegality of, under Companies (Consolida¬ 
tion)'Act, 1908... 127 
status of, 127 
nature of, 127 

where action maintainable by, 127 



Friendly Societies Act, 1896, application of, to what societies, 122, 123 

criminal proceedings under, effect of, on com¬ 
mon law remedy, 188, 189 
insurance, provisions relating to, under, 124 
offences against provisions of, 384, 185 
rales under, as to compliance with statutory 
promsious* 138 

Ft iendty Societies Acts, const) uctaon of, 175 
funds, application of. when ultra virus, 123 

dealing with in accordance with improvident rules, when restrained by 
injunction, 138 

extinct society, of, devolution of, 198 
investment of, duty of trustees as to, 146 
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funds, registered society, investment of, provision in roles for, 167 

returns of, deposited, when to bo made by registered society, 168 
securities authorised for, of registered societies, 167, 106 
society, for each branch of a, provision as to separate, 184 
“ grand division,” term, application of, to branch societies, 183 
guarantor, treasurer, of, when not liable, 146 

guardians, claim of, where none against, moneys due to member, 149 , 

outdoor relief to member of friendly society, right of aa to, 149, 
150 

pauper member of society, right of, in respect of moneys due to, 
149 

illegitimate member, death of, payment on, duly of trustees as to, 166 
income tax, exemption of registered society from, 161, 162 

incorporation, registration under Friendly Societies Acts, not effected by, 
133 

increment value duty, registered society, when exempt from, 162 
infants, membership of, provision m rules as to, 147 
officers, not appointed as, 142 

injunction, dealing with funds of society, when restrained by 138 

new trustees, liability of, where predecessors restrained by, 145 
inspection, aflairs, of, by ftlfief .Registrar, procedure necessary to obtain, 176 

of legisteied society by Chief Registrar, provision for, 

174, 175 

costs of, provision as to payment, 
175 

poweis of inspector on, 176 
inspector, powers of, on inspection of affairs of registered society, 175 
instillment of dissolution, eflect of, on members of society or branch, 200 

nature and contents of, 199 
provision as to foim and registration of, 399 
insurable interest, death of children, provisions as to payment on, where no 
application, 156 

insuiance, provision of Friendly Societies Act, 1896, relating to, 124 
in vcm merits, funds, of, of registered society, provision in rules for, 167 
Isle of Man, death of member in, effect of failure to nominate, 155 
jurisdiction, consent to, of county court, effect of. 181 

county court, of, limits of, in friendly society matters, 180, 
181 

court of summary jurisdiction, of, in offences against the Act of 
1896 187 

justices of the pegee, of, m disputes between society and mem¬ 
bers, 182 
where none, 183 

magistrates’ order beyond, appheatiqg to quash, how made, 183 
ordinary tribunals, to settle disputes of friendly society, 177 
justices of the peace, decision of, when finrtl, 182 

disputes which may be seftled by, 182 
jurisdiction of, in disputes between friendly societies 
and members, 182 
where none, 183 

order on party to pay money to person as member of 
friendly society, terms of, 183 

juvenile branch, society, of, when precluded from dissolving without consent 
of central body, 199 » 

land, registered society, power of, to hold, 169 

Land Transfer Rules, 1903, provision of, as to registered society, 166 

legacy duty, death of member, when payable on, 152 

legal proceedings, registered society, by or against, as to property, 170 

legitimacy, beneficiaries, claims by, effect of, 124 

lending and borrowing powers of registered society, 164 

Licensing Act, 1902, working glen's clubs, registration of, under, 132, 133 

litigation, trustees as proper parties to, 134 

loan fund, registered society, of, provision as to, 165 

loans, assured members, to, power of society as to, 165 

member, to, power of registered society as to, 165 
“ lodge,” expression, use of to denote branch, 133 
management, committee of, duties of, 146, 147 

provision in rules of registered society as to, 146 
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mandamun, appointment of arbitrators, when compelled by, 179 
nia/riage, nomination operating as revocation of, 154 

married w<Sman member of friendly soicety, provision as to interest of, 
“ meeting," expression, what is included in, 158 

meeting, friendly society, of, when constable prohibited from entering room, 
, 3 GO 

special, registered society, of, power of Chief Registrar to call, 158, 
159 

meetings, collecting societies, of, provisions in rules for, 158 

registered societies, of, rieee'sily for piovision in rules, 158 
member and collecting society, dispute between, how determined, 178 
costs of dispute as to sick pay, where ordered to pay, 179 
death of, payment, on, provisions as to, 151 
dissatisfied, remedy of, 103 
dissolution. consent, to, how testified, 109 
expulsion of, icniedy of person aggneved. 157 
guardians, when, have no claim eg iiii3t moneys of, 119 
illegitimate, payment on death of, duty of tiustecs as to, 15G 
loan fund, limit of mtcicst of, in, 165 
to, power of society as to, 165 * J 
married woman as, of fncndly society, 347 

pavmerit on death of, testate oi intestate, duty of trustees as to. 

154, 155 

sale to, by society as mortgagee, eflect of, 167 

society, of, absence of when member of Tciritoiial Force. 150 
151 

subscriptions of, of registered fncndly society, nature of, 156 
suspension of, when not complying with award, 180 
members, age of, stututorv provisions as to, 147 

instrument ot dissolution, effect of, ori, 200 

liability of, to refund on improper division of funds, 157 

registered societies, of, lights of, 118 

society, notions against, bv, pmceduio, 191 
rules regulating admission of, whole dealt with, 117 
society eai>able of registration, number required, 131 
misappropriation by trustee, nature of charge, 189 

Monev-Ie'idejs Act,, 191)0, registered society, exemption of, from provisions 
of, 167 

mortgage, copyholds, of, discharge of, by registered society, 167 
dischaige of, operation of receipt in statute!y. 166 

when registered under Land Transfer Act. 1875 
167 

stamp duty on. to fncndly society, 161 

statutory receipt on vacating, exemption of registered society, 


mortgagee, sale by, to member of friendlv society, effect of, 367 
mutual society, convcision of collecting society into, 395 
name, improper uso of, after seceding from societv, when an offence, 185 
of society, change of, efl. et on registered m„ ml v, 136 

provisions ns to, 135 336 
choice of, limitations affecting. 355 
collecting, provisions as to, 13o 

use of, of parent society by seceding or expelled branch, provision 
aramst. 3 96 * 


National Debt Commissioners, withdrawal of investments with, by society or 
branch, effect of, 168 J 

new branches, establishment of, provisions as to notice to registrar, 134 
name of registered society, approval of, by registrar, 136 
trustees, appointment of, when inoperative, 141 
. ,. Jiahjlity of, where prcdecessprs restrained by injunction, 115 

nomination, marn-ure of member, operation of, as revocation of, 354 
money payable, of, elsewhere than at member's tranch, 153 
person m whose favour, may be made, 153 
persons who may dispose by, 352 
revocation nr variation of, how made, 153. 154 
valid, requirements as to, 352, 153 
will, when operating by, 153 
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nominator, payment on death of, 151 

poor relief, in receipt of, payment of mofieys to nominee, 154 
notice, application, of, to Chief Registiur as to special meeting, 159 
appointment and lemoval ol tiu?tees, of, to registrar, 144 
cancellation or suspension, of, publication of, 204 
change of office of legistcred company, 130 

collecting society, of, to membci in an ear, sciviec of, 150 • 

dissolution, of, publication in iMndon Gazette and other newspapers, 
200 • 

witlidinwal of nicmbei from mutual guaumtee society, when parol 
notice sufficient, 157 

notices, collecting societies, icquued in connection with, provisions relating 
to, 128, 129 

oilenccs, collecting societies, against, piovisions governing, 188 

Friendly Societies Act, 1895, against provisions of, 184, 185 
legist.eied society, for winch persons connected with, are liable to 
ciimmal proceedings, 180 

office, notice of change of, of legistcied society, 136 

registered, registered society, of, provisions as to, 13P 
officer, accounts of, client fcif neglect to examine, 103 

bankruptcy of dt faulting, when m partnership, rights of society, 104 
death of, no abatement of pioeeeding^- on, 191 

or bankruptcy of, ju joi lfy of claim of society on, 162 
“officer,” expiessiun, pm sens included m, 112 

officer, friendly societies, of, coipoialions cannot be appointed as, 112 

society, of, when jirirtid fame case made out in deficiency of 
funds, 187 

officers, liability of, when sued on behalf of society, nature of, 191 
registered society, of, persons necessary and usual, 112 

piorision in rules for appointment of, 143 
when security iequued trom, 143 
removal or dismissal of, 114 

old age, funds of societies, when not applicable to disablement through, 123 
pension, payment to tumidly society by habitual uut-of-woik, effect 
on giant of, 15t* 

o'dually tribunals, jurisdiction of, to settle disputes, 177 

“other animals,” expression, what included in, for purpose of cattle ;n- 
suiance societies, 125 

ouldutji icliif, giant of, when* member receiving benefit from society, 149, 
150 

paupei member, where* guaidmins can make claim, 149 
payment, death of member, on, person to whom made, 151 

testate or rntestatt*. duty of trustees as to, 
151 

discharge of society on, ellcct of, 151 

illegitimate member, on death of, duty of trustees as to, 155 
penalties, office! or person, liability of, to, uUder the Act of 1896 185 

rcgisteierl society, liability of, to, 185 

rules, liability of persons on making false statements aB to, 
186 

pension, light to, provision m case of umegisteied friendly society, 
148 

permanent allowance, member ot fncndlv society, when entitled to, 124 
personal security, loan by registered society on when illegal, 163, 1G6 
trustees, liability of, sanctioning loan on, 1G6 
policies of assuiauce collectuig societies, provision for issue of, by, 129 
policy, assignment of, in friendly society, when allowed, 151 
preferential right, friendly societies, of, where not applicable, 1G3 
piioiity, society, of claim of, where its officer bankrupt, when lost, 1C3 
proceedings, iegistered society, against, how service of process effected, 191 

• by or against, how regulated, 190 
get aside dissolution, to, provisions regulating, 200 

to, award of registrar for dissolution, procedure, 202 
trustee, against, by other trustees, statutory right of action, 
191 

piomissory note, action by treasurer of friendly society on, procedure, 
191 

property, branch of registered society, of, manner of vesting, 169 
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properly, death of trustee, devolution of, on, 170 

legal proceedings as to, by or against registered society, 170 
misapplication of, of registered society, penalty for, 170 
vesting of, m registered society, manner of, 169 
on amalgamation, 193 

quinquennial valuation, copy of, provision for hanging up in registered 
1 society’s office, 172 

registrar, return of report to, 171 
societies to which mle as to does not apply, 171 
receipt, statutory, in discharge of mortgage, effect of, 166 

receiver, slate club, of unregistered, when appointment will be made, 197, 
T98 

register, annuities, of societies assuring, provisions as to, 131 
registered mortgage, discharge of, by statutory receipt, provisions affecting, 
166, 167 

office, registered society, of, provision as to, 136 

society, of, enzoiled or certified before 1st January, 1876, 
what is deemed to be, 136 
societies, amalgamation of, how effected, 192 
society, accounts, statutory liability of, to keep, 173 
advantages of, over unregistered, 123 

affairs of. inspection by Chief llegistiar, provision for, 174. 
Assurance Companies Act, 1909, exemption of, fiom, 161 
books of, right of inspection by peisons interested, 171 
borrowing and lending powers of, 164 
cancellation of regi.-tjy, power of registrar as to, 203 
change of name of, by special resolution, 135, 136 
contributions by, to other societies, effect of, 171 
conversion of, into bianeh, how effected, 195, 196 
corporation duty, exemption of, from, 162 
dispute between pax tics in, lefeieuce to Chief llegistiar, 
183 

dissolution of, method of, 198, 199 
enactment applicable to, 121 

exiniptinn of, from payment of income tax, 161, 163 
Land Tiansfer Rules, 1903, provisions of, as to, 166 
meaning of, 122 

meetings of, necessity for provision in rules for, 158 
members, action by, against, procedure as to, 190, 191 
lights of, 118 

misapplication of pi ope, ty of, penalty for, 170 
Money-lendcis Act, 191 >0 exemption under, 167 
moneys of, liability of trustees as to, 145 
mortgage, power to invest on, 166 
name of, e^ect of change of, 136 
officer ,pf, removal or dismissal of, 144 
officers of, uecessary and usual, 142 

when secunty required from, 143 
penalties, liability of, to, 185 

proceedings against, sciviee of process, how effected, 191 
by or against, how regulated, 190 
reversion duty, when exempt from, 162 
rules of, provision for appointment of officers in, 143 
secretary, duties of,‘146 

special meeting of, power of Chief Registrar to call, 158, 
159 

stamp duty, documents of, when exempt from, 161 
statutoiy privileges as to meetings, 159 
subscriptions of members of, nature of, 156 

to charities, provision in rules for, 170, 171 
transfer of engagement# by one, to another, 192 
treasurer, provision for appointment and removal of, 146 
trustees, appointment and removal of, 144 
duties of, 144, 145 

persons ineligible for appointment as, 114 
vesting of property of, in trustees, manner of, 169 
registrar, acknowledgment by, as ti compliance with statutory provisions for 
registration by Bociety, 131, 132 
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registrar, appeal from, on refusal to giant certificate of secession, 134 
approval of new name of registered society *hy, 136 , 
award of, for dissolution, effect of, 2l)l, 202 

uatuic of, 201 

compulsory cancellation of registry, power of, as to, 203 
dissolution by award of, application for, procedure, 201 
friendly societies, of, appointment of, persons eligible for, 130 

functions of. 130 

inspection of affairs of registered society by, 174 
new trustees, notice of appointment and removal of, to, 114 
return of report of quinquennial valuation to, 171 
registration, acknowledgment by registrar, when evidence of, 131, 132 
application for, by society, how made, 131 
benevolent societies, of, when permissible, 125 
branch societies, of, when simultaneously with parent, how 
effected, 133 

society, of, as separate society, bow effected, 134 
dividing societies, of, provision relating to, 120 
fnendly societies. Act providing for, 121 

Friendly Societies Acts, under, as not effecting incorporation, 
133 

fnendly societies, central office for, situation of, 129 
incapable of, 126, 127 
natuie of, capable of, 124, 125 
of, constitution of registry, 129, 130 
society, of, illegal rules may prevent, 138 
illegal association for want of, protection under Laiccny Act, 
1868 .127 

members, number of, before society capable of, 131 
refusal of, by centml office, appeal from, 132 
slate clnb, of, conditions under which effected, 122 
societies capable of, 123 

illegal ior want of, 127 

of, under the Act of 1893 with permission of Treasury, 
325 

special resolution, of, at central office, provision as to, 160 
tiade union, of, under Friendly Societies Act, 1896, as to, 123 
United Kingdom, of society cariying on business m more than 
one part of, 132 

working men’s clubs, of, under Incensing Act, 1902 ..132, 133 
* when permissible, 325 
registry, application for, forms of, 331 

bianch society, of, when no bar to evidence of secession from parent, 
132 

friendly societies, for registration of, constitution of, 129 
' cancellation of, compulsory, power of. registrar as to, 203 

on society becoming a limited company, 395 
report, valuer, of, appointed for quinquennial valuation, duty of society as 
to, 171 

returns, annual, of registered society, provision for sending to registrar, 173 
registered sodiety, duty of, to make, of funds deposited and assur¬ 
ances to which they relate, 368 
rules, accounts, provision for keepipg, 173 

alteration of, at place other than provided, effect of, 159 
effect of, 140 

power of society as to, 139, 140 

amendment of, acknowledgment by registrar, effect of, 141. 142 
registration of, before becoming valid, 140 
to comply with provisions regulating conversion of 
society into company, 196 

application of funds of friendly society when ultra vires according to, 
123 

to record, of society registered in another country, form 
of, 132 

appointment of new trustees in accordance with new and unregistered, 
effect of, 141 

auditors, provision for appointment of, by, 148 
award made under, enforcement of, 179, 180 
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roles, cancelling registration of, provisions relating to, 142 
collecting societies, of, provisions relating to, 139 
committee, no power in, to contiart ouL.nle, 137 
contract between society and its members to be found in, 
copies of, supply of, to pon-mis requiting, 137 
decision in disputes given according to, ell net of, 177, 178 
disputes, classes of, to be settled as diiected by, 176, 177 
provision by, for settlement of, 17^, 176 
remedy of member as to, when* no provision in, 132 
dissolution, where provision must bo made for, 197 
false statements as to, liability of prisons making, 136 
fuendly societies, of, contents of. 138, 139 
illegal, pi event jon of registration of friendly society bv, 138 
infants, provision for momh.ei-hip of, 117 

investment of funds of registered society, provision fur. in, 167 
liistieos of the peace, when decision final, by provision under, 182 
liability of society for wrong done by ofl'erj contrary to, 149 
new branches, of, regulations atTect mg, 134 
partial amendment of, discretion of jc<ridiai as to, 141 
provision m, for settlement of disputes, i fleet, oi, 17 7 
legistcied society, of, pnoi&ion for appointment of officers in, 113 
secretary provision for appointment of, 145 

societies, of, existing pi ior to Act. of 1896, provisions lebiting to, 123 

other than friendly st.cn ties, etleet of, on pei^ons claiming 
Ihiongh them, 137 
society, of, effect of recording, 132 

statutory' provisions under Friendlv Societies Act, 1896 relating to, 
138 

subscriptions and linos, provision for, by', 156 
treasurer, as to appointim nt and icmmal of, form of, 116 
unregistered seemly, of, how alteied, llo 
seal, cential office, oi, autbenfjeatmn of documents of fm-mlly societies by, 
13d 

secession, branch from society, when invalid, 196 

secretary, appoint merit and leinmal of, provision in rules for, 115 
embezzlement by, liability of to pio.sccution, 189 
false pretence, liability of, as to, 189 
registered society, of, duties of, 116 
securilies, authorised, for funds of reentered societies, 107, 168 
“ senate,” meaning of, 133 

“ sickness,” when deemed to include “insanity,” 124 
slate club. Assurance Comj'anies Act, 1909, when within the, 122 
nature of, 121, 122 

receiver, when appointed of unregistered, 197, 198 
registration of, conditions upon which, mav be effected, 121, 122 
societies, quinquennial valuations to which rules as to, do not apply, 171 
registration, capable of, 123 

rules of, other than friendly societies, effect of, on persons claim¬ 
ing tin ouch them, 137 

society, appointment of arbitrators, effect of neglect to make, 179 
branch, registration of, piovisions relating to, 133 
central fund, with, provisions for registration as single, 133, 134 
contract between menrbeis and, 1,0 be found in rules, 137 
illegal for want of registration, when, 127 
name of, choice of, limitations affecting, 135 

new branch of, establishment of, provisions as to notice to registiar, 
334 

refund of funds of, liability of members on improper division, 157 
rules of registered, alteration of, 139, 140 
statutory privileges of, eft ret of recording rules, 132 
special case, statement of by arbitrator, 179 

meeting, costs of. security for, may be required, 159 

evidence required to support application to Chief Registrar 
to call, 159 

registered society, power of Chief Registrar to call, 158, 

time and place of. Chief Registrar's power as to, 159 
re elution, change of name of registered society by means of, 135, 130 
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special resolution, conversion of registered society int^> limited company by, 

103, 194 . 

definition of, 160 

memorandum of association, a3, provisions rotating to, 191, 
195 

registration of, at ccntial ofiW\ provision as to, 100 
required for purposes of 11k* Act, when, 160 
specially authorised society, acknowledgim-nt, of iegi try of, provisions re¬ 
lating to, 132 

fee for aeknowh dgmeut of logi-lry of, 131 
stamp duty, documents of registered society, when evempt troni, 161 
mortgage to fnendly society, 161 
statute, construction of, giving preference to society, 163 
statutory privileges, etiect of, on recording of rules by society, 152 

receipt, on vacating mortgage, exemption of registered society as to 
stamp duty on, 161 

stock, transfer by direction of registrar on absence of trustee from XJnUsb 
Isles, 17o 

"sub-division,” meaning of, 133 

subscriptions, members of registered friendly society, of, nature of, 150 

non-paynn lit <>t, piovisnon in rules for consequences on, 156 
registered society, by, to charilcs, provision m rules lor, 17U, 
171 

rules, provision in, tor, 156 

suspension, member, of, for non-compliance with award, 180 
“ tent,” meaning of, 153 

Territorial Force, disputes between members oT, and friendlv society, how 

decided, 182 

mcmbeis of, provisions as to, when absent on duty, 150 
‘‘the registrar,” meaning of, 129, 130 

trade unions, registration of, under Fiiemily Societies Act, 1896. 123 
transfer of member of collecting society, necessity for written consent, 157 
treasurer, bailee of society’s funds, responsibility as, lit! 

embezzlement, by, when not as servant or cleilc. 189 
registi red sock-tv, of, provision iii rules for appointment arid re¬ 
moval of. H6 

Treasury valuers, appointment of, 172 

trustee absent, from British Isles, transfer of stock on, by direction of regis¬ 
trar, 170 

death of, devolution of p’Opcity on, 170 
misappropriation by, nature of charge, 1,39 

proceedings against, by other tiusteis, statutory right as to, 191 
trustees, admittance of, by lord of the manor to copyholds, 169 
appointment, of, to sue or to lie sued, 131 
investment of funds, duty of. as to, *1 15 

liability of, for sanctioning loan on pn^ennal '■county, 166 
to account for society’s moneys, H 5 
litigation, as propi i paitics in. 151 

notice of appointment oi removal of, to registrar, 114 
persons inehgib'e for appointment as, 114 
r«~gisteied society, appointment and removal of, lt4 
duties of, 144, J15 

undeveloped land duty, registered society, when exempt from, 1(52 
United Kingdom, icgistration of society carrying on business in more than one 
part of, 132 

unregistered society, action by, to recover money from treasurer, how main¬ 
tainable, 190 

Assurance Companies Act, 1909, power of Board of 
Trade to exempt, from provisions of, 164 
disputes between members and, provision for deter¬ 
mining, 178 

dissolution of, when court will not restrain. 198 
enactment applicable to, 121 
prosecution by, natme of proceedings, 190 
ruh-R of, alteration of, provisions relating to, 140 
status of, 127 

valuation. quinquennial, of assets and liabilities of registered society, 171 

societies to which rules as to do not apply, 171 
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valuation, quinquennial, where society has branches, as to inclusion of all in, 
h “ * 

valuer, report of, appointed for quinquennial valuations, duty of society as to, 

Treasury, power of, as to appointment of, 172 

vesting of property of registered society m ti us tees, manner of, 169 
voluntary,” meaning of in connection with subscriptions to friendly socie¬ 
ties, 124 

“ voluntary contributions,” meaning of, in the Scientific Societies Act, 1843 
. 124 


“ widow,” meaning of, 124 

will, nomination, when operating by, 153 

ievocation of nomination by, when valid, 153, 154 
winding-up, jurisdiction of the court as to, under Companies (Consolidation) 
Act, 202, 203 

withdrawal of member from mutual guarantee society, when parol notice to 
agent sufficient, 167 

money invested with National Debt Commissioners, effect of, 
108 


woilcmg men’s clubs, registration of, unden Licensing Act, 1902...132, 333 

when required, 125 


GAME, 

aecessoiy. liability of, under Poaching Prevention Act, 1862.. 237 
agi ceineut, landlord and tenant, between, to negative compensation under 
Agricultural Holdings Act. J9()8. effect of, 221 
Agricultural Holdings Act, 1908, compensation to tenant under, when nav- 
ablc, 224 1 J 

agricultural tenant, game, nrrhts as to, where sporting rights reserved, 221 
giaut ot shooting lights to tenant by, 220, 221 
Ci mind Came Act, 1880, offences that may bo Committed 
l/y, uudtr, 221 

toioox lands, rights of, over, 222 

lights of, ovei umncloi-ed non-arable land, 222 

where game lights not reserved, 220, 221 
arms, poacher carrying, effect on eh hi go against confederates, 224 
poaching with, penalty for, 230 
arrest, gamekeepers, genetal powers of. as to, 244, 245, 246 
trespasser, persons having right to, 228 
assault, puaehci, by, penalty for, 231, 255 

where offence triable. 235 
assisting trespasser, when offence comm it. t ed, 230 

authority, kiH game, to, under Ground Came Act, 1880, requirements as to, 
J22, 223 t 

persons who.piay be given, under Ground Game Act, 1880...223 
224 ’ 

bait, poisoned, liability of persons using, 227 

barbed who, nuisance, when landowner committing, by use of 227 
buds, game, when, within Wild Umls Protection Act., 2880...2U9 ’ 
wild, eggs of, when not the subject of laicdny, 214 
black game, extent of eloso season in certain counties, 210 
captive, tame or, animal fera> natures, property in, 211 
claim of right, when jurisdiction of ’justices ousted by, 231 
Cl< 258 t0 COUU *'^ counCil * register of licences to be kept by, 250, 253, 251, 


close season, black game, extent of, in certain counties, 210 
game, provisions relating to, 209, 210 

licensed dealer, liability of, for possession of game in, 259 
compensation of tenant by landlord under Agricultural Holdings Act, 1908 

...MAX * 

conviction, night poaching, for, form of, 233 

C °mence ogs imary Jurisdiction, proceedings in, time within which to com- 

Crown, game, derivation of right of to kill, 213, 212 
, rights of the, as to forests, chases, manors and warrens, 212 
Act^l9(58 ^ 224’ rlg ltS ° f agricnlt,lral under Agricultural Holdings 
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GAME— continued. 

damage by game to crops, rights of tenant as to, 218 
damage feasant, distress, liability of annuals to, 228 * 

damages foi trespass on game rights, measure of, 225, 220 
dealer in game, persons who may sell to, 257 

provisions of licence gianled to, 254, 255, 25t> 
deer, boasts of forests, inclusion of, in, 215 

inclosed, oil cnees m xespect of, 202, 252 
meaning of, 252 

possession of. or pait, unaccountable, liability for, 204 
snares or engines for, setting, 263, 261 
taking oi killing, provisions relating to, 202 
tame, larceny as to, 202 
wild, statutoiy protection of, 262 
deerkcepers, assault upon, or assistants, liability for, 203 
authority of, and then aosistants, 263 
discharging gun over neighbour's laud, 229 
distress damage feasant, liability of animals to, 228 
dog licence, omi.'sinn to take out, nature of offence, 253 
penalty on omission to produce, 254 
proceedings in iespict of, who may institute, 254 
pi eduction of. who may require, 253, 254 
purpose for which required, 253 

register, duty of clerk of county council as to keeping, 254 
trespass, when committed by, 226 
domestic animals, shouting, liability of persons for, 227, 22,S 
eggs, game birds, of, rig lit of properly in, 214 

liability of unauthomed persons found possessing, 260 
“game,” within tho expression, 214 
wilii birds, of, when not the subject of laiceny, 214 
“ engine,” meaning of, 203 

exemption, game licence, as to requiring, 218 

of holder of, from taking out, gun licence, 251 
gun licence, person outil led to, m re-pcct of, 251, 252 
fercB naturce, animals, as to property in, 211 

captive or tame annual, property in, 2Ji, 213 
fines, appropriation of, 233 

h rear in b, use of at night, prohibition of, 210, 211 
forest, beasts of, inclusion of deer in, 213 
franchise, nature of, reference as to, 214 

right by, how establish! cl and where existing. 215 
free chase, hunting or coursing by right of, where no oflence, 230 
warren, hunting or coursing by light of, where no ollcnee, 230 
game, agricultural tenant, rights rn regard to, whore sporting rights re¬ 
served, 221 

” game ” buds and animals denoted by expression, 208 
game, Christmas Day, killing or taking, on, uflcncfs of, 209 
Crown, demotion of right of, to kill, 2ll 
damage by, right of tenant as to, 218 

rights of tenant under Agricultural Holdings Act, 1908... 
224 

dealer in, nature of licences required by, 254, 255 
definition of in Poaching Prevention Act, 209 
eggB within the meaning of, 214 
holder of licence to kill, riglft to sell, 201 
hunting, liberty of, not included m, 218 

injury to rights as to, without entry on land, when committed, 226 
kill and carry away, right to, nature of, 219 

killed, property in, when puisued on to giound where killed, 213 
killing or taking, without licence, penalty for, 246, 247 
Larceny Act, 1861, when the subject of the, 239 
larceny, when the subject of, 212, 213 

licence to deal in, animals and birds for which required, 258, 259 

form and provisions as to issue of, 255, 266, 267, 
258 

how obtained, 255 

persons not entitled to hold, 255 

who may Bell to holder of, 257 
provisions of, 256 
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GAME —continued. 

game, licence to deal In, when necessary, 254, 255 
Kill, 246 

Poaching Prevention Act, 1862, within the, 236 
poison, using to kill, 211 
private rights over, nature of, 225 
property in, lights of, 211 

nature of, in killed, 212 

puichase of, from other than licensed dealer, penalty for, 261 

ratione pnvifegii, right, to, without reference to occupation of land, 211 

iieht. to, when a franchise originating in grant from Crown, 214 

sale of, by gamekeepers, 242 

seating, fimn land of another, 226 

selling, without licence, penalty for, 261 

Sunday, killing or taking, on, oiTence of, 209 

trespass as to, right of act ion m respect of, 225 

in pm suit, of, lights of pail ion against trespasser, 228 
search of, liability of hunter, 213 
use of, killed bv gamekeeper, presumption as to, 240 
Game Act, object and extent or, 20.S, 209 
“ game laws,” term, meaning and use of, 2(*’8 

game licence, exemption of poisons holding, fiom taking out gun licence, 251 
exemptions in lespeet of persons requiring, 248 
gin tiling of, 219 
piuductiun of, 249, 250 
puiposes lor which requited, 246 

register, duty of clink of county council as to keeping, 250 
time at, which in foicc, 24 9 

Game Licences Act., iKOn, anthonty administering the duties levied bv, 246 

deer, provisions m, relating to killing of, 208 
extent, of provisions of, 247 

killing, taking, oi pursuing game, offence of, under, 
217 

gamckecpeis, appointment of, by lord of a manor, lordship or royalty, 210 

oidmary employers, 240 
aircnt, powers of. 211 

cottages occupied by, when notice to leave not required, 240 
game licence, when not entitled to demand production of, 250 

required by, 248 

pun licence, when required by, 212 

licence, persons who may take out game, for, 211, 212 
required on employment of, 241 
to lull game, when requned by, 211 
poweis of, effect of holding licence to kill game on, 213 

whole appointed by lord ol a manor, lordship, or 
Royalty, 210 

icgistratjpn of appointment of, 211 
sale of game by, 212 

Wales, appointment by landowner in. 241 
gntbeiing hud or beast falling on m ighbour’s land, 229 
giouud game, meaning of, in Ground Game. Act., 1880 209 

occupying own^r, rights of, on grant oi sporting rights, 217 
User of land, where rights of, restricted as to, 221 
Ground Game Act, 3880, agricultural tenant, rights of under, 221 

authority Co kill game under, requirements as to, 
222 2'° 3 

effect of, on tenant’s rights, 218 
persona who may be authorised under, 223, 221 
gun, car lying, without licence, liability for, 202 
“gun,” term, what is included in, 251 
gun licence, evunption, persons entitled to, 251, 252 
form and mode, of issue of, C52 
gamekeeper, when required by, 213 
non-product urn of, liability for, 253 
person., lequuing, 251 

production of, v< lio maw require, 252, 253 
register,^duiy of clerk of county council as to keeping, 253 
Gun Licences Act, 1870, proceedings under, when failing under Game Licences 
Act, 3SCO...261 
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hares, foreign, restrictions on importation of, 210 

licence to kill, when requned by shoot mg tenantf 217 
licensed dealer, liability of, for selling out of season, 260 * 
highway, public rights over, Limits of, 226 
hunter, trespass in search oi game, when liable for, 213 * 
indictable ohence, commencement oi pioee>'<lmis for, 235 
information, Game Act, time for laying under, 216 

Game Licences Act, 1866, tune t<n laving under, 217 
irregularity in, on summons, how cured, 232 
t tc spur-sei, against who maj' lay, 232 
mnkeepeis ughl to sell game, 255 
joint tenants, rights of, how cxexciscd, 222 
lustieos, uul.'.dietiou oi, client ot claim of right on, 231 
killed game, property in, when pursued on to ground wheie killed, 213 
land, neighbour’s, shooting fioin, at game started on own land, 229, 
230 

occupier of, lights as to game, 216 

sale of, for building purposes, when subject of shooting rights, 220 
landlord, exemption of. fioin provisions again 1 u-ie of poison, 211 
liability of, uiniei Agricultural Holding* Act, 19t>8 224 

notice of damage, lights of, to, under Agiicultmal Holdings Act, 
1908 224 

robiivation of game lights by. 216 

rights of, when right to game vested in other person, 226 
larceny, poachri, when committed by, 21H 
Larceny Act, 1861, game, when tbo subject of, 239 
leave and licence of occupier, defence of, 230, 251 
lessor, reservation of exclusive light of sporting, 217, 218 
lieince, eairyuig gun without, habilitv lor, 252 
defence, of occupier, when a, 250, 231 
dog, penal I ufui onmsiun to piodnce, 254 

jiroduetn n of, who may require, 253, 254 
game, form of, 219 
giant oi, 219 
production of, 249, 250 
puipObLS for which required, 246 
time at which in foice, 219 

to deal in, animals and buds for which required, 258 259 

form and provisions as to issue. 255, 256, 257, 258 

how obtained, 2.”5 

peisons iy.it entitled to hold, 255 

who may sell to bolder of, 257 
provisions of, 256 
when necessary, 264, 265 

kill, eileel of holding, on powcis of gamekeepers, 2 43 
rights of holder to sell'came, 261 
when required by gamekeejv^rs, 241 
gamekeejiet’s, lequired on employment of. 241 
to kill game, notice of, 212 

gun, f.vemption fmra taking out, persons entitled to, 251, 252 
fojm and mode of issue of, 252 
pel sons requned to ho’,1 251 
pioduclion oT, who may require, 252, 263 
when required by gamekeepers, 242 
killing or taking game wiihout, penalty for, 246, 247 
licensed dculei, close season, liability of, for possession of game during, 25S 
game eggs, possession of, bv, penalty for, 260, 261 
hares, liability of, as to, 260 
offences for which, may be liable, 261 
penalties to which liable, 260 

lord of manor, rights of, as to sUooLng over waste land, 213 
i csei vat ion of rights of, effect of, 213, 216 
mau-tiaps, use of, illegality of, 227 
master of bounds, liability of, for trespass, 226 
misdemeanour, liams or rabbits, when taking or killing a, 239 
moorlands, agricultural tenant, rights over, 222 
net, use of, in taking game, under Poaching Prevention Act, 236 
night, beginning and ending of, 233 
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Night Poaching Act, 1828. game within meaning of, 233 

notice, of damage, to landlord under Agricultural Holdings Act., 1908 224, 

225 

occupier, land, rights of, as to game, 216 

leave or licence, inability io give, where right to game reserved, 
231 

of, when a defence to charge of trespass, 230, 231 
owner, rights of, as to game, 216, 217 
rights of, against trespasser, 228 
offences Sett penalty 

owner, non-occupying, rights of, on letting land, 217 

occupier, rights in ground game after grant to tenant of shooting 
rights, 217 

of, over game, 216, 217 

penalty, deer, for setting snares or engines to unlawfully take or kill, 204 
unaccountable possession of, or part, 264 
dog licence, for omission to produce, 254 

in lespect of, allocation of, in police proceedings, 254 
firearms at night, for use of, 210, 211 
game, foT selling without licence, <257 
gun licence, for non-pinduotion of, 253 
without lice.ice, for carrying, 252 

haies, for exposing imported, for sale, during prohibited season, 210 
lulling taking nr pursuing game, for, under (lame .Licences Act, 
1860 246, 247 

Tjniceny Act, 1861, for offence, against game under, 239 
licence to deal in game, liability of holder of, to, where revenue 
licence not also obtained, 25S 

licensed dealer, liability of, to, possessing game after commencement 
of close season, 259 
to which, may become liable, 2G0 
pigi'on or house dove, for lulling or taking, 214 
poaching by night, for offence of, 233, 231 
Poaching Prevention Act, 1862, undei, 238 
poison, for use of, in destiuctiou of game, 211 
Sunday or Christmas Par’, killing or taking game on, 20P 
trespass by day in pursuit of game, for, 228, 229 
pigeons, tame, protection of, 213, 214 
poacln-r, aimed, penalty to which liable, 230 
assault by, penalty for offence, 234 
defences open to, 230 
larceny, when Committed by, 213 
poaching, day, lene'dres of owner against offender, 228 
night, nature of offence, 233 

Poaching Prevention Act, 1862, facts to be proved before conviction under. 237 

«- k game within meaning of, 236 

object of, 235, 236 
police, power of, under, 236, 237 
pioceduie under, 238 

poison, game, destruction of, by use of, provisions against, 211 
use of, liability of persons for, 227 ' 

police, powers of, under Poaching Prevention Act, 1862 ..236, 237 
possession of game by unauthorised person after forty days of commence¬ 
ment of close season*; 262 

stolen bird, beast, plumage or skin, of, liability for, 239 
private lights over game, nature of, 225 
procedure, Poaching Prevention Act, 1862, under, 238 
proceedings, game Jaws, under, regulation of, 232 
property, animals farce naturae, where none in, 211 
game killed, in, nature of, 212 
rationa pnvilegu, in animals, hbw acquired, 211 
soh, in animals, nature of, 211 

public place, meaning of, wrlhm Poaching Prevention Act, 1862 . 236 

rabbit hole, definition of, 217 

lahbits, extension of Game Act to, 208 

ratione privilegii, game, right to, without reference to occupation, 214 
properly in animals, how acquired, 211 
toh, property in animals, nature of, 211 
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register, dog licences, 254 

game licences, 250 
gun licences, 263 
licensed dealers in game, 258 
registration, gamekeepers, of appointment of, 211 
reservation, landlord, by, of game rights, effect of, 218 
lessor, by, how effected, 217, 218 

of exclusive right of sporting, how far void, 218 
manorial rights, of, effect of, 215, 210 
sporting rights, of, effect on agricultural tenant, 221 
how construed, 215 

residence, definition of, 223 

revenue licence, dealer in game, penalty to which liable for not obtaining, 

258 

required by, nature of, 258 

sand-giouso, protection of, 210 

search, police, pmver of, to, under Poaching Prevention Act, 1862. 237, 238 
shooting tenant, hares, when licence required by, to kill, 217 

infimging rights of, liability of occupy mg owner or tenaat 
for, 21 9 . 

rights of, extent of, 217 

how derived, 219 

sale of land for building, subject to rights of, effect of, 220 
sporting rights, reservation of, how construed, 215 
spring guns, illegality of use of, 227 
sub-lessee, rights of, to ground game, 221 
summons, irregularity in, how cured, 232 
Sunday, game, killing or taking, on, 209 
swans, piopeity in, 213 
“ taking,” meaning of expression, 209 
tame animals, shooting, liability for, 227, 228 

captive or, animal /era- natures, property in, 211, 213 
doer, Iaiccny as to, 262 
game, straying, property in, 213 
pigeons, piutcctnm of, 213, 214 

tenant, agucultuial, rights of, where game rights not reserved, 220, 221 
Uiound Game Act, 1880, effect of, on rights of, 218 
shooting, extent of rights of, 217 

hares, when licence required by, to kill, 217 
rights of, how derived, 219 

title, question of, effect on j ui isdict ion of magistrates, 231 
“ to take,” meaning of, as to game under Larceny Act, 1861.. 239 
trespass, committed, when, 225 

dog, by, when committed, 226 
game, application of to, 212 

as to, right of action for, 225 . 

hunter, by, when light to game estalShshed per indusfriam, 218 
liability for, in the cast* of game, 212 
master of hounds, liability of, for, 226 
natuie of, to be actionable, 226 

on neighbour's land to shoot, game slarted on own land, 229, 230 
poaching by day amounting to, remedies against, 228 
remedies of aggrieved party in respect of, 225, 226 
trespasser, anest who may, 228 * 

assisting, offence of, 230 

claim of right by, effect on jurisdiction of justices, 231 
engines to mjuTe, illegality of use of, 227 
gamekeepers’ powers of arrest with respect to, 243 
information against, w’ho may lay, 232 
persons having right to arrest or remove, 228 
removal of, rights of aggrieved party as to, 226, 227 
trial, poacher, for committing assault, 235 
trover, game, when action for, maintainable as to, 212 
uninclosed non-arable land, agricultural tenant, rights of, ovct, 222 
Wales, gamekeepers, landowners in, when entitled to appoint, 211 
warren, beasts of, animals included in, 215 
waste land, rights of lord of manor as to shooting over, 215 
wild birds, close time for purpose of protection of, 210 
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wild birds, eggs pf» when not the snbie't of larceny, 244 
deer, protection of, by statute, 262 


GAMING AND WAGERING, 

account, between partners in betting transacting, 278 
‘ace of hearts, illegality of. 286 
actum to recover prize, when maintainable, 272 

advertisement relating to bet ting-house, when offence committed, 298, 299 
agent-, non-liability of, for failure to carry out instructions of principal, 
277 

principal and, effect of pro-unions of Gaming Act, 1892, on transac¬ 
tions between, 276 

relation of, where person speculating on Stock Ex¬ 
change through broil i, 288, 281 
when accountable to principal, 270, 2 77 
agreement as to betting partnership, liability ot partners as to, 277 
animal? hailing of. keeping plum for, penalty for, 28'» 
appeal, gaming-house, against conviction for offence relating to, 289 
appropriation by stakeholder, effect of, 275* 

extent of authority, 275 

aibitrniors, wager, as to terms ot, when decision of, binding, 27 t 
art unions, exempt ion of, from operation of Lottery Acts 501 

Attorney-Geneiai, lotteries, power of, as to peeuuiaiy penalties for offences 
connected with, 304 

automatic machine for gaming, use of in shop, liability of shopkeeper, 

288 

lottery when a, 301 
baecaiat, game of, when lawful, 285 
backgammon, illegality of, ixception as to, 285 

bailing of animals keeping plane fm lighting or, penalty for, 285, 286 
basset, illegality of, statutory proviso,is as to, 285 
bet, acceptance of odds as constituting a, 267 

agent, when accountable to ptincipaJ foi, 276 
deposit m respect of, when recoverable, 272. 273 
belting enculnis, infants, offence of sending to, 295, 291 

deposits, rent lpt of at beltmg-hoieo, niienee of, 298 

fmeigii country, seem dies given m respect of, m. wtien action main¬ 
tainable, 2 H 2 

moiii 3 ' but for purpo~.es of, when recoverable, 279 
nature of, prohibited, 29b, 297* 
person uinh i sixteen, with, penalty for, 293 
place, what may he a, foi puiposo of, 295 
private property, on, whin deemed in public place, 292 
public liht.ti ics. in,. 292 
place «i 291 

railway carnage, in, when deemed in public place, 292 
brtting-house, advertisement, minting to, when offence committed, 298, 299 
club premise", when not. a, 296 

inviting pei sons to resort to, for purpose of betting, 299 
keepi 'g of, prohibition a 3 to, 291 * 
place used for payment of bets, when not a, 297 
shakes, deposit of, with owner of, effect of, 275 
betting machine, game of chance, when rn the n.ituro of a, 292 
partueislnp, account in, 278 

agreements relating to, liability of partners in respect 
of, 277 

broker. Stock Exchange, on, employment of, for purpose of speculating, 
nature of transaction. 283, 284 

bye-laws, betting in streets and public places, prohibition by, 293 
Charing Cross, horse racing, restriction^ as to, when within ten miles of, 
287 

ehemin-de-fer, game of, when lawful, 285 

circulars to infanta inviting betting transactions, offence of sending, 293, 
294 

club, betting-house, when not a, 296 
cock-fighting, prohibition of, 284, 285 
compel tion, wager, when a, 267 
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considerations, gaming, securities given for, effect of Gaming Act, 1710, as 
to, 2S0 

securities given for, connected with betting transactions, effect 
of, 281 

contract, gaming or wagering, effect of fresh promise for new considera¬ 
tion, 271 

loan, secured by mortgage, effect where payment of wager attacBed, 
270 

profit sharing, Tor, when by way of wagering, 269 
sale of goods not yet obtained, legality o£, 270 

of uaasceitaincd value, nut me of. 270 
Stock Exchange, between looker and client, when a wager, 281 
test of legality of, when fur sale of goods. 270 
wagei, when precluded from being a. 269 

where element present in. ollect of, 270, 271 
contracts, gaming and wagei mg, what aie included in, 271 
or wagerii'g, by wav of, when void, 271 
stocks and shares, to pay ditTeiences on sale of, when void, 283 
costs, pica of Gaming Acts, no giuurul for depnvmg defendant of, 271 
coupon competition, crmsideiataon in, dements combining to form, 269 

principle applied where otliees merl for ls-uing coupons, 
296, 297 

dt fence. Gaming Acts, plea of, 271 
deposit on bet, when recoverable, 272, 273 

iceovory of, when action maintainable, 272 

made to owner or occupier oE betting-house, 275 
depositors, stakeholder, relation of, to, 273 
deposits, betting, receipt of at bet ting-house, 298 
dice, illegality of game in which used, 283 

diilercncos, conlriu t with broker on Stock Exchange, as to payment of, 
legality of, 281 

contracts for payment or receipt, of, when void, 283 
evidence, common gauiing-hmise, as to, n.itum of, 238 

foieign country, money lent, in, for purpose of gaming oi betting, wIhii 
iccnverable, 282 

seem it ies given for bets made in, when action not mam- 
tamable on, 282, 283 

wager made m, inability of winner to recover upon, 282 
lottery, prospectus inviting subscriptions to company for purpose of, 
when not an illegal ailvi iti-emcnt, 3n3 
selling tickets of* oil cnee of, 3u2 
frequenting, for purpose of hi Itmg, what mnv be, 292 
games, lawful, which have been declared, 280 

unlawful, statutory piovjsioris as to, 281, 285 
gaming, considerations, security gLven for, etlpet of Gaining Act, 1710, as to, 
280 

“ gaming,” meaning of, 2G6, 278 
“ gaming contract,” meaning of, 206 

gaming contract., wager, and, distinction between, 266 
licensee, what constitutes, suffering by, 291 
money lent, fop purpose of, eflect of Gaming Acts ns to, 278 
penalty to which persons liable, for unlawful, 287 
unlawful, when becoming, 287 

Gaming Act, 17iu, securities for gaifnng considerations, effect of, on, 280 
1892, “ money paid,” meaning of, in, 27o 

principal and agent, ellcct of, on agreements between, 
276 

Gaming Acts, plea of, as a defence, 271 

gaming-house, appeal against conviction for offence relating to, 289 
common, evidence as to, 288 

• facts to Tie considered in deciding what is, 288 

definition of, 287 

keeping for purpose of unlawful gaming, meaning of, 290 
liability of persons in connection with, 289 
managing or assisting in management, 290 
offences connected with keeping, 289 
resorting to, penalty for, 287 

search warrants, issue of, where premises suspected as, 291 
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goods, contract for sale of, test of legality of, 270 
li.-i/ai d, illegality* of, 285 
“ horse race,” meaning of, 286 

horse racing, licence, persons who can apply for, 287 

penalty, where person taking pait m, in unlicensed place, 287 
restrict ions as to, when within ten miles of dialing Cross, 286, 
* 287 

infants, sending cnculars relating to betting to, 293, 291 
insurance policies, wagers, when treated as, 268 * 
joint tenants, exemption of, fiom Lottery Acts, 301 

“lent,” money paid by thud party, when deemed to be, within Gaming Act, 
1710...280 

licence, horse racing, who c-.in apply for, 287 
licensee, gaming, what cmihtitnt.es building, by, 291 

otic nee by, of permitting house to be kept, as common gaming-house, 
290 

limerick comjje Lit ions, lottery, when constituting a, 300, 301 
loan nhtoad, for purpose ol gaining or betting, when recoverable, 282 
loitering, for puipose of belt nig, what may be held, 292 
lotteries, illegality of, 285 , 

Lotteries Acts, penalties for oilenees against., 302, 303, 801 
loLtciy, adv dI King, oilence of, 3o2, 308 

automatic machine, whin held by means of, 301 
detention of, 299, 300 

importation of notices or advertisements relating to, 303 
liability of persons sett mg up or selling chances m, 3ol, 3u2 
taking part in, 304 
limerick competition, when a, 301 

penalties peeuiii.uy, power of Attorney-General as to, 304 
place wlrre earned on, elieet of, on, 3i)*l 
scheme of prize distuimlion, when not a, 300 

staieh warrant, issue of, where house suspected in connection with, 
803 

skill, element of, combined with chance, effect on, 300 
machine, manipulation of, con ~(llut mg a wager, 269 
managing gaming-house, oi assisting in conduct of, 290 

metiopolis, obstruction, assemblage of persons for betting purposes m, when 
an, 293 

money lent abroad for purpose of gaming or betting, when recoverable, 282 
betting, for pur poses of, when recoverable, 279 

gaming, to persons for purpose of, effect of Ganung Acts as 
to, 278 

payment of bets, for, when recoverable, 279 
“money paid,” expression, in Gaming Act, 1892, meaning of, 276 
money paid, by third pai^y, to winner at request of Joser, when deemed 
“lent.” within Gaining Act, 1710 280 

wager, at'requobt of party to, efteet, of Gaming Acts as to, 279 
nego'iable instrument, security for betting transaction, as, rights of holder in 
due com sc, 281 

new' eousidei at ion and fresh jiromise, efteet of on gaming or wagering con¬ 
tracts, 271 » 

newspaper office, coupon competitions, use of, for puipose of furthering, 
eilect of, 297 

obs/ruction, searching of house suspected in connection with lottery, offence 
of. 303 

“paid.” word, use of, within the Gaming Act, 1892...274 
“ pari mutuel,” game of chance, nature of machine, 292 
part owners, exemption of, from provisions of Lottery Acts, 301 
partnership account in boiLr.g, 278 

agreements to enter into betting, liability of partners as to, 
2i 7 * 

wagds, payment of, by partners on account of, 278 
“passage," illegality of game of, 285 

penalties, Lotteries Acts, for offences against, 302, 303, 804 
Street Bettiug Act, 1906, under, 293 
penalty, baiting of animals, keeping place for, 285 
betting with persons under sixteen, for, 293 

betting-house, inviting peisons to, for puipose of betting, for, 299 
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GAMING AND WAGERING— continued. 

penalty, betting-house., keeping, for, 29i, 295 

deposit, receiving, or giving acknowledgment ns to bet, 298 
gaming, for unlawful, for, 287 • 

gaming-house, on summary convict imi for offence of keeping, 289 
resorting to, for, 987 
horse racing in uuluwfuJ plaee, foi 287 

unlicensed place, foi, 287 
pharaoh, illegality of game of, 2S5 
place, bcttiug, what may bo a, for purpose of, 295 
“ place,” extent of meaning of, in connection with lotteries, "02 
place, receipt of money at, other than place of deposit,, 297 
policies of insuiance, wagers, when treated as, 2(58 

principal and agent, cilect o£ provisions of G.imiug Act, 1892, on transac¬ 
tions between, 276 

non-liability of agent for failure, to carry out instruc¬ 
tions, 277 

relation of, where speculator deals with broker on 
Stock Exchange, 283, 284 

when agent accountable in gaining and ivgiumg tiana- 
actioryi, 27(5 

private property, public place, when a, 292 

puzo awarded in lawful gain'*, action to recover, legality of, 272 
profit sharing, contiact for, when by way of wagering, 2(J9 
public place, betting m, alienee of, 291 
meaning of, 29.1 
private piopeily, when a, 292 
lailwuy cairiatrc. when a, 292 
railway carriage, public place, when a, 293 
sale by means of lottery, when void, 30] 

search warrants, issue of, where place suspeetod as common garmrig-Iiouso, 
291 

lotteiics, issue of, whcie house suspected in connection with, 
303 

securities, bets made abroad, foi, when action not maintainable on, 282, 
283 

considerations connect! d with h'dimcr given for, 281 
gaming considerations, given for, eficcl oi Gaming Act, 1710, as 
to, 280 

security, deposited, appropriation liy* party, eTect of, ‘J75 

negotiable ne-t i ument, as, for betting transact ion. rigid s of holder 
in due course. 281 . 

shopkeeper, liability of mine automatic machine for gaming, 288 
skill, legality of game of, 281 885 

spoit, pri/e won at lawful, upht of action to recover, 272 
slake, as tin consideration for the contract. 2(38 
definition of, 2(38 * 

deposit of, with owner of betting-house, e|3ft*ct of, 275 
ofier of money on conditions, when not a, 2i3U 
recovery of deposited, 272 

return of, demand by party for, effect of, 274 
stakeholder, appropriate)!! by, 275 

authority to pay stake, circumstances determining, 274 
liability of, for stakes deposited, 273 
position of, with respect»to parties, 273 
Stock Exchange, broker, position of, by custom of, 281 

speculation on, by employment of broker, nature of transac¬ 
tion, 2S3 

stocks and shares, bargains in differences, when void, 283 
“ street,” wlmt is included in, 293 
Street Hotting Act, 1906, penalties provided by, 293 
suretyship, contract of, as distinguished from wager, 2G9 
sweepstake, conditions of, as a wagering contract, 267 
lottery, when a, 267 

receipt of subscriptions by person who docs not subscribe to, 
when no offeuce, 297 

tenants in common, exemption of, from provisions of Lottery Acts, 301 
time bargain, when a wager, 284 

university, sending betting circulars to, effect of, 293, 294 
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GAMING AND WAGEK1NG— continued. 
unlawful gaming, keeping bouse, 290 

• or using plane for, 289 

wager, Abroad, made, inability of winner to recover upon, 282 

considerations in determining the attributes of a, 267, 268 
contract between Stock Exchange broker and client, when deemed 
to be a, 284 

, when precluded fiom being a, 269 

gaming contract, and, distinction between, 266 
insurance policies, when m the naluie oh 2 G 8 

intention of parties, extent to which court will look to ascertain, 270 
intimation by paity of intention not to abide by, effect of, 27-4 
machine, manipulation of, as constituting a, 269 

money paid at request of paity to, eflect of Gaming Acts at, to, 279 
offer of money conditional on confoinnng to specified conditions, when 
not a, 269 

paitner, payment in respect of, by, non-liability of co-partner as to, 
278 

payment of, attached to rnoitgage to secure loan, effect of, 270 
wagonug contiact, definition of. 267 

nature of, 267, 268, 269 t 
paities to, 267 


GAS, 

•incident, damage to property of undertakers by, Jiabilify of persons as to, 

3r.r» 

ga.-'Uurks, at, application of Notice of Accidents Act, 1SD4, to, 360 
accounts, gas companies, piovision for remitting to local authorities, 372, 

uudeitakeis, provision for keeping, 372 
local authorities, gas undertakings of, proiision for keeping, 373 
penalty for neglect to remit, to cloik of piece, 372 
Act of I’m J lament, conni mat ion of pin visional order 1 . 3 ', 317 
alterations, mams and pij.es, by persons other than undertakers, 358 
amalgamation, metropolitan gas companies, of, 377 
anti-iluctuatcr, gas engines, on, use of, 351, 356 
appeal against decision of gas examiner, 390, 392 

inspector of meter, how made. 351 

arbitration, settlement of di-judcs between undertakers and local authorities 
by, 313 

Board of Tiude, provisional order, amendment of, by, 317 

orders, consideration of application for, by, 315 
Bale of Gas Acts, administration of, by, 314 
books of gas eomjiany, jierulty for non-product ion, 368 
calorific j.ower, t< -ding for, in metropolis, 392, 393 

capital, gas companies*, when additional required by, standing orders relating 
to, 312 

issue of new bv met roj.olitan companies. 377, 378 
charges, cutting off supply for non-payment of, 339 

ga.% recover-, of, by per son, supplying otherwise (ban under statute, 
3('7 

rents, and, recovery of, by undertakers, 339 
pioci dure for recovery of, ,339, 340 
security for, 338 

chief gas examiner, appeal to, by metropolitan companies, 393 

fiom decision of gas referees by metropolitan 
company, 390 

power of, to exempt gas companies from penalties where 
cause unavoidable, 393 
repoit of, provisions for delivery of, 392 
Commercial Gas Company, exemption of, from provisions of Gasworks Clauses 
Acts, 377 

companies, accounts, provisions for keeping, 372 

metropolitan, respective districts of, 376, 377 
company, gas, profits of, provisions relating to, 365—373 

reserve fund, power to form out of excess profit, 370 
stock and shares of, provision for sale of, 370, 371 
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compensation, damage by undertakers, for, 326 
eorajjulsory purchase, local authority, of gas undertakings by, 321 
Conspiracy and Protection of Property Act, 1875, notice of, posting up of, S57 
consumer, meter, connecting without notice, liability for. 335, 336 
duty of, as to, 335, 330 

consumption, register of meter, how far evid< nee, 330 
contract, metropolitan gas companies, by, statutory provisions as to, 385* 
service, of, penalties for malicious breach of, 3o7 
cost, examination of pipts, of, in metropolis whoic nuisance suspected, 381 
costs, payment of, of examination of pipes where contamination not by gas, 
3G4 

petition to obtain reduction of price of gas, of. 368 
provisional order, of obtaining, provisions for payment of, 316 
county council. Bale of Gas Acts, administration of, by, 314 
cubic foot, measurement of, for sale of gas. 314 
cutting off supply, costs of, recoveiy of, 3jn 

on non-payment of rent, power of undertakers as to, 333 
damage, compensation for, done by undci takers, 326 
pipes, to gas, liability, 358 

property of undertakers, general liability as to, 355, 350 
disputes as to derision of ui'-pcotni, how determined, 35o, 351 

local author it res and undertakers, settlement of by arbitration, 313 
distress, meters ami littings, exemption oi, from, 335 
dividend, gas undertakers, of, provision for limit of, 366 

rates of, provisions m reci nt Gas Acts as to, 369 
sliding scale, piuvision of, relating to, 371, 372 
easements, gas undertakers, power of, to acquire, 324 
ci ror in itn ti r, amount allowed, 319 

escape, examination of pipes to discover, power of undertakers as to, 361 
gas, of, prevention of, by undertakers, 362, 363 
evidence, false, liability of persons giving, 374 
examiner, allowing access to, duty oi undertakers as to, 352 
appointment of, how made, 352 
metropolitan, 391 

report of, on testing quality and ptessure, 353 
testing of quality and piei-uire of gas by, 353 
false evidence, liability of persons giving, 371 
ices, testing and stamping meter, payable on, 319 
littmg', gas. exempt mu fnun distich, 335 
lctiiov.il of, by undci takers. 311 
fraud, obtaining gas by, liability for, 355 
gas charges, metropolitan area, recovery of, 387 

recovery of, by persons supplying otherwise than under statute, 
307 

companies, accounts of, 372 

additional capital, when required by, standing eiders as to, 312 
metropolitan, districts of, 376, 37 T 
profits of, piovjsions relating to, 305 
engines, anti-fluctuatcr, use of, 356, 357 
escape, prevention of, by undertakers, 362 
• on laying pipes, 330 
exnmieer, appointment of, how* made, 352 
examiners, appointment of, in metropolis, 390, 391 
daily reports of, in metropolis, 392 
metropolitan, duties of, 391 
fittings, removal of, by undertakers, 341 
laiceny, as a subject of, 354 
meter, supply by, 331, 335 

nuisances from, liability of undertakers as to, 359, 360 

offences m regaid to, 355 

price of, how regulated, 33#, 338 

in metropolis, 386 

prepayment meter, when supplied by, 338 
reduction of, procedure to obtain, 367, SG8 
public lamp, supply to, 342 
quality of, provisions relating to, 334 

referees, appeal to, from decision of chief gas examiner in metropolis, 390 
appointment of, in metropolis, 388 

( 39 ) 



Indhx. 


GAS —continued. 

gas referees, duties of, S88, 389 

lent, cutting off supply for non-payment of, 339 

xecovojy of, power of undcilakers as to, 339 
supply of, by uiban district authorities, 309 

duty of undertakers as to, 332, 342 

in metropolis, provisions governing duties of companies, 384 
liability of persons undertaking, under general law, 307 
ou'side authonsed area, provisions lelatirrg to, 332 
undertakers, books of, penalty on refusal to produce, 368 
dividend of, piovision for limit of, 366 
duties and restuctions imposed on, by Parliament, 317 
casements, power of, to acquire, 324 

gas washings, power of, as to laying pipes for purpose of 
enriying off, 329, 330 

land, poweis to acquire, how obtained by, 323 
nuisances, liability for, 359, 360 

penalty, liability to, where quality or pressure below stan- 
rirnd, 354 

pipts, laving of, by, 325, 320 
powers of, how obtained, 310, 311 

juulits, excess, provisions lor disposition of, 366, 367 
provisional orders, 3L2 

obtaining of, by, pioccdure as to, 313, 
311, 315 

public lamps, liability of, foi refusing or neglecting supply, 
342 

rentcliargo, redemption of, by, provision for, 325 
xepair ol meters, liability of, as to, 335 

special Act of, deposit of copies of, for inspection, 319, 
320 

puiposes fund, creation of by directors, 369, 370 
streets, opening up, requirements as to, 327, 328 
supeifluons lands, power of, as to sale of, 321, 325 
supply, duty of, as to, 332 

outside authorised area, 332 


prnalty for refusing, liability of, 333, 331 

undertakings, compulsory purchase of, by local authorities, 321 

local authorities, powers of, as to, how obtained, 311 

authority, sale of, to, provisions relating to, 320, 321 
provisional orders, application of, to, 312, 313 
purchase of, extending beyond district of local authority 
by adjoining authority, 321, 322 
standing orders applicable to, 311 

mban districts, supply of, in, provisions of Public Ilealth Act, 1875, as 
to, 309 

washings, nuisance by escape of, liability of undertakers as to, 363 

pipes for carrying off, power of undertakers as to laying, 
329, 330 

waste of, remedy of undertakers as to, 354 
gasholders, standard models, provision of, for testing meters, 314, 315 
gasworks, const.ruction of, consent of local authority as to, 313 
meaning of. See "the gasworks.” 


land specified for, restriction of, to, 323 

special Act, general powers given by, as to construction of, 322, 
323 


Gaaworks Clauses Act, 1847, dividend of undertakers, provision for limit of, 

under, 366 

iucorpoiation of, in provisional orders, 317, 318 

Special Act, 326 

penalties under, for offences relating to gas, 356 
profits of companies, regulation of, under, 365 
summons or warrant, for purposes of, form of, 
374, 375 

1871, construction of, 318 
Acts, incorporation of, 317, 318, 319 
governors, fixing, to public lamps, 343 

highways, gas mams m, liabilities of persons laying, under general law, 
3U7 
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hired meter, repair of, liability of undertakers as to, 385 
illuminating power and purity of gas iu metropolis, provision as to, 888 
impurities in gas in metropolis, penalty to which companies Ifcible. 393 
incoming tenant, liability of, on agreement to exonerate outgoing tenant as 
to gas charges, 340, 341 

incorrect meter, amount of error allowed on testing, 349 

mquiiy by Board of Trade or Local Government Board on application for 
provisional order, 315, 316 

inspector, appeal againgt decision of meter, how made, 351 
disputes as to decision of, how determined, 350, 351 
leakage, rules to be observed by, when testing for, 318, 349 
meter and fittings, of, power of undertakers as to appointment of, 
336, 337 

power of entry of, for purpose of inspeetmg, 347, 318 
provisions for appointment of, 346, 347 
obstructing, liability of peisons for, 350 
penalty, on stamping meter without testing, 350 
testing and stamping meter, attendance of, for, 'U8 
“ without, float,” duty of, where meter so inuikcd. 3l9 
interest on amount deposited as security, clause commonly m- iteil as to, 338 
justices, non-diMpiahheatnm when acting under the Act-, 378 
lamps, power of undertakers t,o put, up, 329 

public, fixing governors to, provision as to, 313 

in metropolis, provision of, how regulate.d, 385, 386 
provisions for supply of gas for, 312 
land, acquisition of, by gas urnlminkers, 323 
gasworks, restriction of, to specified, 323 
private, laying pipes in, 327 

specified Acts, incorporation of Lands Clausis Acts in, as to purchase 
of, 323, 321 

supeillunus, power of undertakers as to sale of, 321, 325 
Lands Clauses Acts, provisional oidors, incorpoiation of, m, 321 
laiceny, gas as the subject of, 351 

leakage, testing foi, mles to be observed by inspector, 318, 319 
Lighting and Wutclnug Act, 1833, adoption of, by parish. 3dN 

liability of persons supplying gas under, 
362 

paush authorities, powers of, to light 
streets under, 308, 809 
pipes, implied anlhoiity to break up roads 
„ iu laying, 329 

rural districts, Lighting of. 307, 308 
street lighting under, 308, 3o9 

local authorities, accounts of gas companies, when required to be remitted 

to, 372, 373 

undertakings of, provisions for keeping, 
373 -* 

compulsory purchase of gas undertaking by, 321 
gas undoi taking, authority as to, how obtained by, 311 
ga*woiks, construction of, necessity for consent of, 313 
. sale of, to, piovisions lelalmg to, 320, 321 
profits of, Acts applicable to, 365, 3b6 

pui chase of gas undoi taking extending beyond district of by 
adjoining, 321, !J22 

supply of gas to, for special purposes, 313 

statutory provisions as to, 342, 313 
suppoit. of soil connected with works, statutory right of, 
under Public Health Act, 1875 ..331 
testing of meters, duty of, as to, 345, 346 
Local Government Boaid, provisional order, amendment of, by, 317 

. consideiation of application for, 

by, 315, BIB 

rural districts, investment of, with lighting powers 
by, 309 

London County Council, Sale of Gas Acts, administration of, by, 314 
maps, mains, and pipes, duty of metropolitan companies as to, 381. 382 
measure, cubic foot as unit of, for sale of gas, contents of, 344 
sale of gas by, how regulated, 843, 344 
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memorial, provisional order, on application for, form of, 315 
“meter,” meaning of, m Sale of Clas Act, 1859 . 314 
meter, connection '’between mains and, power of undertakers as to, 837 
consumer, duty of, as to, 335, 836 
distress, non-liabilitv of, to, 33 ,i 
error, amount of, allowed on testing, 349 

in, testing for, rules to be applied in, 349 
‘ fittings, and, inspection of, power of undertakers as to, 336, 337 

hired, lcpair of, liability of undertakers as to, 335 
inspectors, power of entry of, 347, 348 

provisions lor appointment of, 340, 347 
penalty for obstructing person inspecting, 337 
jiip-paymcnl, supply by, provisions relating to, 336 
public lamps, supply of gas for, by, 313, 314 
register of, how far evidence of gas consumed, 336 
stamp, penalty £oi counterfeiting, 350 
stamping of, duty of Board of Trade as to, 315 
supply of gas by, under Sale of Gas Act, 1859 334, 335 

Inmpeimg with, liability of persons as to, 350 
listing and slumping ol, requirements as to, 347 
duly ot local autlioiitiea as '„o, 345 

piovcinii of standard models for purpose of, duty of Bnaid 
of Trade as to, 314, 315 
unstamped, luting, liability foi, 317 
“without float,” htamjung of, when so mazkcd, 349 
metropolis, duel gas examiner, appeal to, by metropolitan companies, 393 
companies in the respective districts of, 376 
contracts for supply of gas m, 385 
gas cbaigcs, recovery of, 3S7 

examiners, appointment of, 390, 391 
duties of, 391 

referees, appointment of, by Boa id of Tiade, 3SS 
supply in, piovision for, 375, 376 
Gaswoilrs Clauses Acts, application of, to companies in, 377 
illuminating power of gas in, 388 
impurities in gas, penalty for, 393 
pipes, provision for laving, 378, 379 
pre-payment meter, puce of gas by, 386 
pie'.siu<■ of gas, 387, 388, 898 
pi ice of gas, provision for, 380 

public limps, provision of, how regulated, 385, 886 

punty, gas m, 388 * 

btxeet lighting, how regulated, 309 

supply of gas, dutv of companies as to, 384 

testing of gas, mode of, 389, 390 

water pipes, protection of, 380, 381 

Metropolis Management v Act, 1855, stieet lighting, duty of city and borough 
councils as to, 309 

metropolitan police area, application of penalties in, 37 4 

Metropolitan Water Board, contamination bv gas, powers of, to examine 

pipes, 383. 384 

protect ion of property of, from gas nuisance, 
382, 3S3 

“ municipal authority,” meaning of, 357 
notice, accidents, of, provision for, *360 

Conspiracy and Protection of Property Act, 1875, by posting up 
s 4 of,'357, 358 " " 

opening up streets, befoie, provision as to, 327 
pavement in metropolis, of injury to, 379 
penal I v for opening or breaking without giving, 328, 329 
provisic nal order, of application for, contents of, 313, 314 

intention to &pply for, publication of, 313, 314 
quitting premises, to undertakers on, effect of, 311 
removal of eas fittings by undertakers, of intention as to, 341 
service of, by undei takers under Gasworks Clauses Act, 1871 ..375 
nuisance, gas or works, by, liability of undertakers as to, 359, 360 

liability of persons for, under Lighting and Watching Act, 1833... 
362 
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obstruction of meter inspector, liability of persons as to, 350 
occupier, rights of, as to supply of gas, 333 
offences. See penalty. * 

penalties, Acts incorporated with special Acts, how construed as to, 374 
application of, in metropolitan police area, 374 
metropolis, in, how recovered, 391 

oilcnccs, for, under G.iswoiks Clauses Act. 1871...356 
procedure for recovery of, generally, 373, 374 * 

penalty, access to testing, on refusing inspector, 352, 353 

accounts, rcmiltmg to clerk of peace, on neglect as to, 372 
books, on non-production of, by gas company, 308 

complaint of Metropolitan Water Goand, on neglect to remove cause 
of, 383 

contiact of service, for malicious breach of, 357 
escape of gas. for neglecting, 362, 363 
gas referees, for non-compliance with prescription of, 390 
washings, for escape of. 3i>3 
impurities in gas m metropolis, for, 393 
inspection of meter, on obstruction of person making, 337 
inspector, liability of, on stamping meLer without Idling, 350 
liability of und< i takers to, under Conspiracy auj Protection of Fio- 
perty Act, 1875.. 357, 358 

maps, liability of metropolitan company for neglect to provides, 
382 

meter stamp, on counterfeiting, 350 

notice, on opening or bunking without giving, 328, 329 

obstruction of inspector, for, 350 

offences in ug.ud to gas, for, 355 

pavement in metropolis, for lion-rcjiair of, by gas companies, 379 

pipes, when? gas undertakers neglect to make airtight, 330 

pii'ssurc or power defeeli\e in metropolis, 393 

public lamps, on refusal or ncgl ot to supply gas to, 312 

quality or pressure oL gas undu standard, 354 

sjitcial Act, for failure to keep or deposit rope's of, 320 

mi p t 0v ot eras, relu-al of, bv undertakers, 333, 334 

tampering with meter, for, 350 

waste of gas, foi, 333 

water sujijdy, contamination of, by pas, for, 361 
petition, costs of, 1.0 obtain reduction of price of gas, 368 

piiec of gnf, to obtain l eduction of, procedure, on, 3o7, 368 
pipes alteration to m uns and, by poisons other than undertakers, 358 
damaging, liability for. 3'8 

escape of gas from, provision for making airtight, 330 
examination of, bv Metropolitan Water Boaid, where nuisance biis- 
'peeted, 383, 384 
when; water fouled* 361. 362 
failure of undertakers to make an tight,penalty, 336 
implied authority to break roads for purpose of laving, 329 
laying ot. by gas undertakers. 323, 326 

mitiopolis, within the, provisions applicable to laying of, 378, 379 
piivate land, in, provisions as to laying, 327 

ownerf removal by, provision as to, 330 
protection of wafer pipes on laying gas. provision for, 330 
specification of, between mains and meter, power o£ undertakers as to, 
337 

pi c-payment meter, meaning of, 336 

money collected from in metropolis, receipt for, 387 
stolen from, liability of undertakers as to, 340 
price of gas by, in metropolitan area, 386 
provision as to, 338 
supply by, provisions relating to, 336 
pressure, metropolis, in, provision as to, 387, 388 
testing, method of, 353 

provision for, 351, 352 
price of gas, how regulated, 337, 338 

metropolis, how regulated, 38G 

reduction of, procedure to obtain, 367, 368 

sliding scale, provision for, 371, 372 
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private premises, consent of owners, obtaining before interfering with, 830 
jamps fixed against, permission of owners as to, 308 
r pipes, provisions as to laying, 327 

removal by owner, when on, 330 
purposes, supply of gas for, provisions as to, 333 
proceedings, evidence in, against metropolitan gas company, what is conclu¬ 
sive, 394 

recovery of gas charges and rents, provision as to, 339, 340 
time within which must be brought in metropolis, 394 
profits, disposition of excess, of gas undcitakers,' 36G, 367 

power of undertakers to carry forward, 870 
gas companies, of, provisions relating to, 3G5, 366, 309, 370 
local authorities, of, Acts applicable to, 365, 36G 
provisions of recent Gas Acts relating to, 3C9 
provisional orders, amendment of, power of Board of Trade and Local Govern¬ 
ment Board as to, 317 

application for, consideration by Board of Trade or Local 
Government Board, 316, 316 
confirmation of, 316, 317 

costs of obtaining, provisions as to payment of, 316 
documents to be deposited on application for, 314 
gas undeitakers, how obtained by, 312 

undertakings, application of, to, 312, 313 
incorporation oi Gasworks Glauses Acts in, 317, 818 
inquny by Board of Trade or Local Government Boaid 
on application for, 315, 316 
Lands Glauses Acts, mcoi poration of, in, 321 
memrnal on application for, form of, 315 
notice of intention to apply, contents and publication of, 
313, 311 

piocidme to obtain, 312, 313, 314, 316 
publication of, 310, 317 

Public Health Act, 1875, gas, supply of, in urban districts, under, 309 

support of soil to works of local authonty, pro¬ 
visions relating to, 331 

public lamps, metiopolis, provision of, how regulated, 385, 386 
supply of gas to, 312 

purchase, compulsory, of gas undertakings, by local authorities, 321 
punty and illuminating power of gas in metropolis, provision as to, 388 
quality of gas, provisions relating to, 334 

testing, provision for, 351, 352 
quitting premises, notice to undertakers 6n, elTect of, 341 
Hallways Clauses Act, 1815, general eilect of, on recovery of penalties, 373, 
374 

register of meter, how far evidence of gas consumed, 33G 

lent, cutting off supply for son-payment of, 339 

rcntchaige. redemption of, by undertakers, 325 

rents and charges, recovery of, power of undertakers as to, 339 

report, chief gas examiner, of, provision for delivery of, 392 

examiner, of, on testing quality aud pressure of gas, delivcrv of, 
383 

reserve fund, gas company, powers relating to foriftation of, 370 
minis, repair of, when broken by metropolitan companies, power to con¬ 
iine! with councils, 380 

ruial districts, lighting of, under Lighting and Watching Act, 1833 ..307 

Local Government Board, power of, to grant lighting powers 
to, 309 

parish authorities in, powers of, as to lighting roads under 
Lighting and Watching Act, 1833 308, 309 

sale, gaswoiks, of, to local authonty, 320, 321 

of gas, authorities administering Acts relating to, 344 
measure, by, regulation of, 345, 3 41 
Sale of Gas Act, 1859, expenses connected with, how paid, 346 

meter, supply of gas by, under, 334, 335 
security, charges, for, form of, 338 

interest on deposit, payment of, clause commonly inserted, 338 
supply, for charges for, power of undertakers to require, 338 
stock and shares of gas companies, provision for sale of, 370, 371 
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sliding scale, price and dividend, of, provision for, 371, 372 
South Mclmpnlifan Company, issue of new capital of, 37 i, 378 
special Act, deposit of copies of, by undei takers, provisions/elating to, 319, 
320 

incorporated Acts, and, construction of, for purpose of penal¬ 
ties, 374 

iiieorpoiutjon of provisions oi hands Clauses Acts as to, 323, 324 
liability of undertakers on fading to keep or deposit copies of, 
320 

meaning*of. See ‘‘the special Act,.” 
nuisances, provision for prevention of, under, 360 
undertakers, powers commonly granted to, under, 322, 323 
purposes fund, appropriation of levenue to, power of directors re¬ 
lating to, 369, 370 

stamp on meter, penalty on counterfeiting, 350 
stamping, fees payable on testing and, 319 

meter, Board of Trade, duty of, as to, 345 
when required, 347 

standard models of gasholdojs, provision of, for testing meteis, 314, 315 
st,Hiding orders as to additional capital of gas companies, 312 
gas undertakings, applicable to, 311 
statutory powers, gas undcrtakeia, of, how obtained, 310, 311 
sU'.im rollers, damage to pipes through use of, 355 

stolen money, pre-payment meters, fiom, liability of undertakers as to, 310 
“street,” term, what is included in, under Gasworks Clauses Act, 1847...326 
street lighting. Metropolis Management Act, 1855, duty of city and borough 
councils as to, 309 

mini districts, in, regulation of, 307, 308 
streets, gas mams, liabilities of persons laying, under general law, 30? 
notice bcfoie opening up, provision as to, 327 
opening up, by gas undertakers, requirements as to, 327, 328 

undertakers, provisron for superintendence, 827 
reinstatement of, after opemng up or breaking, provision for, 328 
sulphuretted hydrogen, test for, rule as to, 353 

summons, (ia-waks Clauses Act, 1871, for purposes of, contents of, 374,375 
Sunday, testing on, power of examiner as to, 352 

supply, contracts for, by metropolitan companies, statutory provisions as to, 
385 

cutting olT, liability of undertakers as to, 334 
gas, duty of undei takers as to, 332, 312 

in metropolis, provisions governing duties of companies, 381 
outside authorised area, pro\ isrons relating to, 832 
local authorities, to, for special purposes, powers of undertakers as 
to, 313 

meter, bv, provisions relating to, 334, 335 
penalty ior refusing, liability of undertakers as to, 333, 331 
private pui poses, for, provision as to^333 
refusal of, when can be made by undertakers, 334 
support to works and pipes, implied right of undertakers as to, 331 
tampering with meter, liability of persons as to, 350 
teolmg. culoiihe power in metropolis, 392, 393 

error in mdler, amount allowable on, 319 

rules fo be observed in, 349 
fees payable on, and stamping meter, 319 
leakage, for, rules to be observed by inspector, 348, 349 
meter, when required, 347 

meters, duty of Board of Trade as to standard models of gas¬ 
holders for, 344, 345 
local authorities as to, 345 

metropolitan area, of gas in, mode of, 389, 390, 391, 392 
place, access to, by gas examiner, duty of undertakers as to, 362, 353 
penalty on refusing examiner access to, 353 
pressure of gas, 351, 353 
quality, 351, 352, 353 

sulphuretted hydrogen in metropolis, for, 392, 393 
Sunday, on, power of examiner as to, 352 
time for, quality v. jid pressure of gas, 352 
“ t.he gasworks,” meaning of, 319 
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“ the special Act,” meaning of, in Gasworks Clauses Acts, 318 
“ the undertakers,” meaning of, 319 
“ the undertaking,’ meaning of, 319 

time, construction of works, for, provisions for limiting, 320 

proceedings in metropolis, within which, must be brought, 394 
testing quality and pressure of, for, regulations as to, 352 
“ undeitakers/’ meaning of. Spo “ the undertakers.” 
undertakers, property of, protection of, 351, 355 
undertaking, meaning of. Sep “the undei taking ”, 
unstamped meter, fixing, liability of person as to, 347 
urban authority, rights of gas company, how acquired by, 309 

districts, supply of gas in, pioviMons of 1’ublic Health Act, 1875, as 
to, 309 

warrant, form of, for purposes of Gasworks Claust s Act, 1871 ..374 
washings, gas, nuisance by escape of, liability of undertakers as to, 3G3 
waste of gas, liability oi persons as to, 335 
water, con tarn mat ion of, by gas, liability for, 3Gi 

examination of pipes, when fouling suspected, 361, 362 
fouling ot, under Gasworks Glauses Act. 1817, proi ision against, 360, 36J 
penalty to which undei takers liable for fouling, 361 
pipes, crossing, with ga^ pipes, method to be adopted m laying, 381 
protection of mctiopolitan, 380, 3ST 
on laving gas, 330 

supply, contamination of, pi election from, in metropolis, 382, 383 
“without float,” meter, stamping of, so maiked, 349 
woiks, constiuction of, und< i special Act, provisions for limiting 320 
suppoit of soil to, implied right of undertakers as to, 331 


GIFTS, 

absolute gift, intention of donor, when not affected by declaration of, 427 
gifts to soi lety by honorary members, disposition of surplus, 127 
acceptance of gift, presumption as to, 418 
administration, voluntaiy bonds, rank of, in, 426 
advancement, lebutta! of presumption, 41(5 
advowsois, gift of, acts necessary to validity of, 407, 408 

agent, gift to, without knowledge of principal, liability of third party, 425 
agreement, patronage, to exercise right of, invalidity of, 408 
alien, competency of, to make valid gift, 100. 401 
alienation, restraint on, effect of, 422, 423 

when good, 422, 423 

animals, gift. of. exception where forte itnturtv, 109 

anticipation, rci.tianit. on, gift to married'woman, subject, co, 424 

assignment, chnses in action, mode of, 411 

policus of assurance, form of, 411 
bankruptcy, gift over on, legality of, 424 
bankrupts, inability of. to make or receive gifts. 103 
bill of sale, gift of chattels,-when requiring registration as, 408 
bond, voluntary, rank of, in administration, 426 

breach of trust, trust created for purpose of rejiairing, effect of, 119 
bribery, gifts in nature rf, liability of persons as to. 421 
buildings, death of donor before completion o-f, liability of donee, 426 
devisee or beir-at-law, of, rights of, wheft not completed, 426 
busmess lelation, when rebutting pre.sum 71 t. 10 n of gift, 4Iti 
charge, gift subject to, whim donee not liable, 426 
chanties, statutes regulating gifts to, 406 
charity, piomise to pay to, when enforceable, 430 
chattels, gift of, necessity for delivery where not by deed, 412 

where donor retains possession, how effected, 403 
interest m, nature of, to be subject of gift, 408 
tiansfer of, form of, 410 

cheque, assignment of, before death of donor, effect of, 408 
gift of, when incomplete. 428, 429 ' 
revocation of, by donor’s death, 428 
child, purchase by parent, m name of, when gift presumed, 116 
choses in action, assignment of, how far the subject of gifts, 409 

mode of, 411 

delivery, when title passed by, 413 

don/ifin mortis catisA, as, necessity for delivery, 432 
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churchyards, gift of land to extend area of, 497 
coeicion, rights of donor, where gift induced by, 41J, 420 
commissions, illegal, gifts in nature ot, statutory prorMon as to, 424 
companies, limited, gifts by, when legal, 401 
times m, mode of transfer, 411 

conditional gift, condition sabsequent, when held to be taken on, 421, 422 
conditions to which buh|ect, 421 # 

effect of, where precedent or subsequent, 421, 422 
illegal act, ou commission of, effect of, 424 

acts, tending to promote, illegality of, 424, 123 
infant, to, effect of, 422 

marnagc, in restraint of, when void, 423, 421 
repugnant condition, i fleet of, on, 422 
consideration, pietended, liability of donee on alleging gift. 427 
Consols, tian-fer of, mode of, 411 

conveyance, feoffment, by means of, how evidenced, 410 
gift, of, form of, 42(5 

pictcnded consideration, for, liability of donee on alleging gift, 427 
convict, alienation by, when valid, 4i>3 

corporation, gifts, power to make, when created by cliait.ei, 102 
to, when Cannot be made, 4iH5 
statutoiy, inability of, to make gifts, 402 
corpse, gift, of, 4ou 

connly council, acquisition of piopeity by way of gift by, 405 
covenant to stand seized to use of child, eflcet of, 417 
creditors, deed m favour of, principle governing, 419 

when irrevocable, 419 

Crown, gifts from the, for services rendered, how far alienable, 408 
cumulative gifts to same persons by separate deeds, when construed as, 427 
dangeious gift,^, when donor liable for injury caused by, 427 
dead pm son. gift. to. by deed, when void, 105 

deaf, dumb, and blind poison, inability of, to make valid gift., 103 
declaialioti of tiust and incomplete gift, distinction between, 429 
requisites of, 414 

deed, chattels, gift of, necessity for delivery where not by, 412 
cieditors, for benefit oT, when irrevocable, 419 

in favour of, principle governing, 418, 419 
dead person, gift to, by, when void, 405 
form of, of giLt, 110 

gift, by infant under, voidability of, 402 

infant, passing incumbered jnoperty, when acceptable by, 403 
when irrevocable, 418 

delivery, chattels, gift of, by, mode of, 412, 413 

ohoscs in action, when title to, passed by, 413 
donatio mentis causii, of, how effected, 132 
devisee, buildings subject to contract, rights of, as to, 125 
directors, payment, of salaries foregone by,' le£.iW>y of, 4nj, 402 
documents, donatio mortis causd, held not to be the subject of a good, 133, 431 

where held to be Ihe subject of a good, 
432, 433 

donatio mortis causd, completeness of, essentials necessary to, 432 
*death of donor, effect of, on, 431 
definition of, 399 
dehvciy by ^gont, when good, 434 

documents held not, to bo subject of a good, 133, 431 
to be subject of a good. 432, 433 
doner, recovery of, positron of donee, 431, 432 
effectual, what, is essential to make, 431 
intention of dnnoi, ellect of, on, 431 
land, conveyance of, necessity for, when subject of, 434 
liability jpf, to debts and duties, 434 
nature ox, 431 
operation of* as a trust, 431 

resumption of possession by donor, effer t of, 482 
revocation of, 434 

donee, appointment of, as executor, effect of on incomplete gilt, 430 
declarations of, when rebutting a gift, 417 
gift subject, to a chaTge, of, when not liable, 426 
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donee, incomplete gift, of, lights of, to enforce, 430 
repudiation of gift by, 418 
donor, conveyance of gift by, form of, 426 

death of, effect of, ou donatio mentis oausa, 431 
revocation of cheque by, 428 
declaration of tiust by, effect of, 413, 414 
gift restored to, by donee, effect of, 428 
misrepresentation, rights to set aside gift for, 421 
parent and child, duty of adviser in protepting, 420 
ratification of gift by, 420 

rights of, when gift induced by fraud, 419. 420 
dumb person, gift by, 403 

Ecclesiastical Commissioners, power of, to accept gifts, 40G, 407 
estate duty, payment of, on gifts inter vivns, 428 

executor, appointment of donee ns, effect on incomplete gift, 130 
expectancies, alienation of, inedlectiveucss of, 409 

assignment of, when couplpd with present intei est, 409 
evidence in proof of gifts, nature of, 425 
fooflnient, conveyance by means of, how evidenced, 410 
fraud, donor, rights of, where gift induced by, 4L9, 420 

gift for puitieular purpose, when corftnutted by donee of, 42(5, 427 
friendly society, gift of money payable to member of, how ui'nlc, 412 
officer of, cannot be a nominee of member, 405 
Jieii-at-luw, buildings subject to contract, rights as tu, 12 t> 
highways, dedication to public, as instance of gift, 404, 405 
husband, death of, befoie purchase m favour of wife or child complete, 
picsumption as to, 416 

gift of wife’s separate income to, when inferred, 400 
taking wife’s property, position of, 400 
husband and wife, gifts between, what may be the subject of, 399 

investment in joint names of, piesuinption as to, 115 
idiots, moompetancy of, to make gifts, 403 

illegal act, conditional gift on commission of, effect of, 121 

tending to promote, illegality of, 424, 425 
commissions, statutory piovision relating to, 424 
purposes, gifts for, liability of persons as to, 424 
illegitimate child, gift to, when impossible, 404 

transfer taken in name of, presumption as to, 415 
illiterate person, gift by, presumption of fraud as to, 419, 420 
impel feet trust, effect of, on gift, 429 
incomplete gift, cheque, of, 428, 429 

donee, when may be enforced by, 430 
donor, rights of, to revoke, 428 

executor, appointment of donee as, effect of, 430 
gifts and declarations of trust, distinction between, 429 
puichase at death of husband, presumption as to, when in favour 
of wife or'*sh'dd,‘ 416 

industrial society, nomination of peison to receive moneys of members as 
to, 412 

infant, conditional gift to, effect of, 422 

deed passing ineumbored interest to, when acceptable by, 405 
infants, gifts to, capability of, to receive, 405 

voidability of, when made by, 402 
intended wife, gift to, when set aside, 421 
intention of donor, when not affected by absolute gift, 426 
inter vivos, gift, definition of, 399 
intestacy, gift over on, effect of, 422 
intoxicated person, gift by, when void, 403 

i 'adge m lunacy, power of, to make gifts out of lunatic’s estate, 403 
aches, avoidance of gift, how far a bar to, 420, 421 
land, churchyaids, gift, for purpose of, extent of, 407 
corporation, gift to, when cannot be made, 406 
delivery of, necessity for conveyance, 434 
gift, as the subject of a, 407 

of, for puiposes of school sites, 407 
what is passed by, 407 
legal estate in, fonn of grant, 410 
voluntary conveyance of, effect of, 417 
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legal estate, grant of, in land held in trust, how made, 410 
life assurance, policies of, form of assignment, 411 a 
limited companies, power to make gifts, 401 . 

lunacy, power of judge in, to make gifts out of lunatic’s estate, 403 
lunatics, incompetency of, to make gifts, 403 
marriage, condition in restraint of, when void, 423, 421 
gift of income until, effect of, 124 

married woman, gift by or to, cffoct of Mamed Women's Proper! f Act, 
18fS2, on, 400 

restraint on anticipation, gift subject to, effect of, 424 
competency of, to lecoive gifts, 405 
metiopolitan boiough council, acquisition of piopcity by gift by, 40(5 
misieprcseiitation, when gift set aside for, 421 
mistake, as ground for sitting aside gift, 421 

mortgage, equitable, Landing over deed deposited by way of, effect of, 429 
wife’s piopeity, of, by husband, effect of, 417 
Mortmain and Charitable Uses Acts, gifts to charities, regulation by, 406 
mother, pin chase in name of child by, when gift presumed, 41ti 
nomination, fiiendly society, by number of, 412 

industrial society, by member of, 412 
savings bank deposit, of, when under £100 112 

tiade union, by members of, 412 
parent and child, donoi, duty of adviser of, 420 

undue influence, presumption of, as between, 420 
parish council, acquisition of property by gift by, 4uii 
particular purposes, gifts for, liability of donee, 42(5, 427 
patronage, right of gift of, 408 
policies of hie assurance, form of assignment, 411 
post-nuptial settlement, definition of, 399 
pioimssory note, gift of, as regards priority, 42G 
public, dedica(ion of highways to, as instance of gift, 404, 405 
Queen’s Anne Bounty, gifts to, right of Governors to accept, 400 
latiiication of gift, by donor, 420 
registered land, gift of, how effected, 410 

regisi i at ion of gift of chattels, where donor jetams possession, 408 
repugnant condition, effect on conditional gift. 422 
restraint on alienation, pffect on gift 122, 423 

when void, 422, 423 

anticipation, gift to married woman, subject to, 424 
resulting tjust, cneuinsiwnees to be, considered in cases of, 417 
prcMiiiijdion as to, when rebutted, 415 

purchase of property in name of anotlmr, when a, 414, 415 
uses, wheio grantor declares no use, effect of, 417 
revocation, donatio mortui cautd, when by satisfaction, 434 

gift, of, by donor, attitude of the couit as to, 429, 430 
savings bank, gift, of deposit in, when undur £100, how made, 412 
school sites, gift of land for purposes of, 407' 
settlement, post-nuptial, definition of, 399 
slimes in British ship, how transfcricd, 411 
companies, form of transfer, 411 
email amount., gift of~ when not set aside, 421 

society, absolute gift to, by honorary members, disposition of surplus, 427 
solicitor, gift to, by client, when upheld, 420 

parent, acting for, presuipption arising against gift, 416 
spe* tuccessioms, assignment of, ineffectiveness of, 409 
stamp duly, voluntary conveyance, payable on, 428 
stock, gift of, presumption as to accretions to account, 417 
subscjiplioiis, voluntary, surplus of, when resulting to donors, 427 
time, lapse of, how far a bar to avoidance of gift, 420, 421 
titho Tentcharge, gift of, to owner of land on which charged, 407 
trade union, nomination of pergon to receive moneys of member, 412 
officer of, inability to be nominee of member, 405 
transfer of chattels, form of, 410 
Consols, mode of, 411 
shaies in British ship, form of, 411 
companies, mode of, 411 
trust, creation of, declarations essential to, 414 

for purpose of repairing breaches of trust, effect of, 419 
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trust, declaration of, in favour of donee, effect of, 413, 415t 
requisites of, 414 

resulting, pufehase in name of auolhei, when a, ill, 115 
trustee, duty of, befoie making gifts, 403, 404 

substantial gift from cestui quo trust, inability to receive, 403 
uncertainty as to object of gift, effect of, 430 

undue influence, rights of donor, whine gift, induced by, 119, 420 
voluntary bond, lank of, in administration, 42(5 
conveyance of land, effect of, 417 

validity of, when made bond fide, 407 
subscriptions, suiplus of, wlien resulting to donois, 427 
wife, gift by, of husband’s goods, when effectual, 400 

scpaiate income to husband, when infeucd, 400 
wife's piopcrty, investment of, m hush mil's name, effect of, 117 
wild animals, when not the subject of a gift, 109 


GUARANTEE, 

accident, surety, liability of, where money lost by, 1S7 
accommodation bill, acceptor of, position of, 412 

diawer of, position o£,«a» surety, 413, 4J3 
account, appropriation, application of, to, 537 

stated, by principal debtor and surety to creditor, elfccfc of, 413 
action by pailners, on a guarantee, procedure, 502, 503 
additional sccuuty, effect of cieditor tailing, 5(57 
.idininistiation bond, liability of surety under, 135 
agent, authority to sign memorandum, 470 

contract of guarantee, appearance of name of, JG7 
del credere, proim,~.e of, when not within the statute, 4G3 
guarantee, when implied authority to sign, possessed by, 170 
agreement, object o(, to bung parties within the statute, 4G!J 
jnomissoiy note, when not within Stamp Act, 172 
alteration, duties of appointee to office, of, elk el on suioLy, 497 
guaiantee, of, when effecting linaliili! ion, oil 
position of surely, of, a question of fact, 550 
ambiguity, puiol evidence, when admitted to construe, 47G, 477 
appointment to office, ctlect of alteration of apjiointee’s salary on suioty, 

497, 498 

appointing t.u fresh oflice on suiety, 43G 
fi.iud of apfiointec, ejlecL of, 498 

sub-<livision of, elk of, on liability of suiety, 497, 498 
appienticcship deed, liability of buicty trader, 494 
appiopnatiou, bankers, duty of, as to, 537 

debt payable by instalments, 538 

debtor and cieditui fail to make, when, 538 

payment, of, tight of creditor as to, 537 

right of ..principal debtor as to, not affected by suretyship, 
53(5 

assent, mutual, necessity for, to bind surety’s promise, 448 
assignee guaranteed debt, of. rights of, 504 
assurance i ompany, liability of, as guarantors of trustees, 483 
bail in criminal case, illegality oi indemnity, 453 % 
banker, duty of, to appropriate to gun l an teed debt, 537 

omission to disclose state of customer’s account to suiety, effect of, 
541, 512 

reference by, as to customer's position, extent of, 457 
sufficient representation bv, as to solvency of customer, 501 
bankruptcy of principal debtor, effect on surety, 482 

bill of exchange, discharge of prior indorser by bolder, effect of, 565 
indorser of, rights and liablities of, 443 
liability of surety on, bow evidenced, 465, 466 
notice of dishonour, ndfcessity for, 488 
parties to, position of, 413 

pioxni-e t,o pay on maturity, by separate document, effect 
of, 4G6 

suiety, rights of, when given for higher amount than 
gum anteed, 480, 481 

bond, administration, liability of surety under, 486 
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bond, liability of principal and surety where penalty attached to, 485 
cancellation, guarantee, of, 507, 508 

procedure to obtain, 64?, 544 # 

cestui que trust, rights of, under guarantees, 603 

change of status, guaranteed party, of, effect on surety’s liability, 500 
principal debtor, of, effect on liability of sutety, 501 
chartorparty, guaiantee for due porfoimanee of, stamp duty, 472 
collate! al contract, nature of, 430, 410 ' » 

“collateral,” literal interpretation of, 439, 410 

collectors of rates, ^hrety for, extent of liability as to “ their successors,” 
495, 496 

companies, amalgamation of, effect on suiety’s liability, 500 
company, directors, guarantee by, authority ncccsiary’to bind, 470, 471 
guarantee by, foim of, 467 

reconstruction of, when surety estopped from denying liability, 500 
surety for insolvent, rights of, as to interest, 523, 521 
composition deed, discharge of surely, as to individual creditor, 546 

reservation of cieditor’s remedies against surety in, 519 
surety for payment under, rights of, 518, 619 
compounding by surety, effect on claim against debtor, 521 
condition piecedcnt, fulfilment of, when not required before liability of 

suiety accrues, 49u, 491 
surety's liability subject to, 489, 
49(t, 491 

consideration, failure of, effect of, 515 

lor bear,nice as, for becoming finely, 452 
guarantee, for, n< cessity fur, 450, 451 

will ten evidence of, mineces^ it y, 16.8 
insufficient for conduct of guarantee, when, 453, 151 
parol evidence, when admissible to show sufficiency of, 409 
surety’s promise, for, requisites of. 451, 4.52 
consolidation, uioitgige, of, none against suiit.y, 511, 515 
construction, couit, when matter for, and not for jury, 478 
lule to be observed where usual iuhs fail, 47C 
rules of ior guai unices, 474—-178, 4S1 
continuing guarantee, extent of application of, 440, 441 

natuie of, 491, 492 

revocation of, by change of, parties, -193, 499 
contract, commercial, suiety for peifoimance of, what may relieve, 017 
difference between umlatctal and bilateral, 148 
express, effect of on implied right to indemnity, 447 
fidelity guarantee, nature of, a-, a, 411 
guarantee, of, capacity of paities to, 450 

names of parties essential to validity, 467 
nature of, 439, 639 
rules of construction, 474, 478 
uberritna Jules iyIhj i req uired in, 539 
indemnity and repayment, distinction Between, 110 
nature of, 444, 145 
rights of persons, indemnified by, 485 
insurance, nature of, -143 

motive ofj immaterial to application of statute, 4G4 
stilt L adherence to turns necessary, 051, 652 
variation of, consent, of surety to, effect of, 549 
not relieving surety from, 548 
when discharging surety, 546, 517 
contribution, amount recoverable, how regulated, 631 
compellable, when not, 528, 629 
co-surety, right of, to compel, 526, 527 
credit to be given by surety on claiming, 532 
enforcing, 532, 533 

by *tfeird party notice, 525, 526, 633, 634 
equitable right, as an, 527, 528 
none where surety guilty of fraud, 529 
parties to action for, 633 

payment, nature of, necessary to entitle suiety to, 630, 531 

right to, when arising, 529, 630 

rights of sureties under separate deeds, 532 
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costs, indemnity for, extent of, 486 

recovery of, fj;om principal debtor by surety, 521 
* incurred by surety, rights aa to, 532 

solicitor and client, between, liability of indonmificr as to, 488 
surety, when liable for, of litigation against debtor, 483, 484 
tacking, when not allowed to surety, 615 
co-sureties, defences open between, 634 ► 

duty of, to bring receipts from counter-securities into hotch¬ 
pot, 635 

co-surety, contribution, right of, to compel, 626, 527 

when not entitled to, 528, 629 
death of, effect on guarantee, 573 
effect of discliaigc of by creditor. 559 
release of, by another, effect of, 534 

one, when not releasing others, 670 
time given (o, by creditoi, eilect of, 534 
counter-bonds, surety, given to, rights as against creditor, 605 
counter-claim, liability under guaiantce, as subject of, 501, 505, 626 
counter-security, duty of co-surety, as to receipts from, 535 
Creditor, action by, against surety, nature of evidence lequired, 4 79 
additional security, effect of taking. An, 507 
appropriation by, lights as to. 537 

ciedit to be. given by, to surety on debtor’s default., 186 
disclosure of facts not neees'-aiy by, 540 
inquiries by, when to bo made, 511 
laches of, surety not always drsehaiged by, 501 
when di^cliaiging surety, 558 
omissions not amounting to, 560 
]o c 5 of securities by, eilect of, 561, 562 
misconduct of, cllect on suiet.y’s liability, 487 
omission of, to pcifeet secunties, 563 

passive inactivity or omissions by, when disehaiging a surety, 555 
position of, under contiact of guarantee, 411 

promisor and, transaction between, when not afleeted by the statute, 
464 

prosecution of principal debtor not necessary to lights of, against 
suiely, 488 

rights of, against surety, as to counter-bonds, 506 

how limited, 478, 179 
as to joining pai ties on suing, 504 
creditors, interest of, m guaiantce, 502 t 

criminal chatgc, liability of surety accepting indemnity from person under, 
446 

Crown, suiefy not affected by laches of, 560 

debtor, suiety for, rights of, on payment, 512, 623 
covenant not to sue, pnncipal debtor, elleet of, 567, 568 

covenantor, liability of, "covenanting by deed on behalf of another, 458 

custom of trade, time, no justification for giving, 555 
customer, reference by banker, as to position of, extent of, 457 
damages, right of suiety to recover against pnueipal debtor, 521, 623 
death of co-surety, ell ect of, 573 ^ 

principal debtor, efleet of, 572 
surety, effect on guaiantee, 573 
debt, assignee of guaranteed, rights of, 5Q4 

compounding by surety, effect on rights against debtor, 524 
debtor, discharge of, by operation of law, 566, 567 
surety, rights of, as a, 479, 480 

defence by surety, to claim of creditor, rights as to, 624, 525 

where a condition of guaiantce, eilect of allowing judgment to go by 
default, 481 

defences, co-suieties, between, 634 # * 

del credere agent, promise of, when not within the statute, 463 
devastavit, payment of debt on verbal guarantee by executors, when a, 456 
directors, guaiantee by, authority necessary to hind company, 470, 471 

some only, effect on liability, 471 
disehaige, debtor, of, by operation of law, 566, 667 
principal debtor, of, effect of, 663, 664 
surety, of, on payment by principal debtor, 535 
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discharge, surety, of, variations generally operating as, 650, 551 
disclosure, omission to make, relating to servant’s previous defalcations, effect 

on smety, 512 • 

to suicty for a surety, of indebtedness of prin¬ 
cipal debtor, effect of, 512 
effects, debtor, of, provision for sale of, 550 

estoppel, surety, of, when guaianteed company rcoonsliuet.ed, 500 „ 
evidence, parol, admission of, wiieie written guaxantee lost, 155 
payment by suicty, what is sufficient, 522 
exemptions, stamp duties, from, 473 

exoneration from liability, rights of surety as to, 519, 520 
expiess conliaet, effect of, on implied right to indemnity, 417, 118 
indemnity, how created, 415 

where not permissible, 44G 

fidelity guaiantee, alteration in salary of appointee to office, effect of, 197, 
198 

appointment to office, on, how framed, 495 
effect of guaranteed paity taking partner, 498 
enforcement of, by stranger, 603 
extent#of surety’s liability under, 484 
liability undei, when arising, 4 91 
niituic of, as a contract, 411 

emit inning, till, 195 

omission to disclose previous defalcations of servant, effect 

<if, ii 12 

ught of study to compel dismissal of employee, 507 
stipulations to be expressed on behalf of siuctv, 191 
treatment of employee, when discharging surety, 559 
floating balance, guaiantee securing, effect of, 482 
forbearance as consideration for contract of guarantee, 452 

to sue, suiely’s promise as consideration for, effect of lion com¬ 
pliance by cieditor, 481 

foreclosure proceedings, tune allowed for redemption to mortgagor and sure ty, 

Gin 

fiaud, antecedent, effect on guarantee, 539 

appointee to office, of, effect on surety, 498 
pioof inquired by surety on seeking to avoid guaiantee, 539 
surety, by, effect on right to contribution, 529 
liability of, for, 601 

fraudulent conci a 1 merit, effect on guarantee, 539, 540 

requisites of, 540, 541 

preference, guarantee amounting to, illegality of, 453 
goods, supply of, on contract of guaiantee, principle governing, 151 
guarantee, acceptance of, requisites of, 449 

surety’s offer, effect of, on, 449 
addressed to creditor’s attorr*ey^bmJing nature of, 4(17 
alteration of, when effecting invaTidauon, 511 
cancellation of, procedure to obtain, 543, 514 
company, by, form of, 467 

conditions of, non-compliance with, effect of, 515 
coiisideAition, necessity for, 450, 451 

wrrfeu evidence of unnecessary, 468 
construction of, 471—178 

wbei% liability limited, 481 
continuing, extent of application of, 440, 441 
contract of, capacity of parties to, 450 

insurance and, difference between, 441 
definition of, 439, 444 
determination by notice of revocation, 572 
diiectors, by, authority necessary to bind company, 170, 171 
failure of consideration, effect of, 545 
form of, 4G5 

fraudulent concealment necessary to invalidate, 539 
implied authority to sign, persons possessing, 470 
infant, for an, effect of, 459 

'rucmoiandnm of, when on separate papers, 46G, 467 
merger, doctrine of, not applicable to, 440 
mutual assent, effect of want of, on contract of, j449 
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guarantee, offer of, when binding, 448 

partners of a firm, signed bj, 469, 470 
piomisc of indemnity, when not a, 444 

requisites necessary to bring within Stati to of Frauds, 458 
of, 448 

revocation of, 570 

rules of construction, 474—478 

where liability limited, 481 
seal, not under, what is essential to, 450 
sct-ofl and counterclaim, as subject of, 526 
setting aside of, 507, 508 

signature, reqmicments as to, 465, 457, 46G, 467, 450, 472 
stamping, elh ct of not, 173, 474 
variation of, befoie breach, 571 
Tribal, effect of, 456 

guaranteed debt, contribution, right of, when arising, 520, 530 
loss of securities by cieditor, effect of, 561 
payment by surety, effect of, 538 

what amount s to, 530, 531 
rights of surety on payment 521, 522, 523 
guarantor, nature of liability of, 411, 412 

lights of, when joining in moil cage securities, 443 
nofchpot, duty of co-sureties to bring receipts from countei-securities into, 
635 

husband and wife, surely for purchase by, effect of sale to one only, 481 
ignoju’ice of fact, recovery of money by surety when paid in, 569 
illegal debt, effect, of, on rights of creditor against surety, 453 
purpose, surety in respect, of, effect of, 518 
immorality, claim in respect ul, effect on suret y's rights, 524 
indemnification, payment to entitle surety to, nature of, 521, 522 
surety, of, procedure as to, 525 
where none, 518, 519 
surely*s light to, 623 
indemnities, examples of, 461 

indemnity, action of, when not maintainable under s. 6 of Wmkmen’s Comr 
pensat.mn Act, 1906 445, 146 

contract of, nature of, 441, 4 45 
contracts of insurance, when of. 4 15 

costs of litigation, for, liability of lnriemnifior a« to, 486 
covenant, of, right to sue on, within bankruptcy Act, 1883 445 

exercise of legal duly in error at icquesL of another, light to, 417 
express, how ore-ated, 445 

where not permissible. 446 
future proceedings, against, extent of, 485 
implied right of surety to under composition deed, 519 
■when aiming. 446, 447 

litigation unaerfeo'n by tlnid party, against cost of, when not 
within the Statute of Frauds, 461 
proceedings, against, rights of person indemnified to com¬ 
promise, 485 

prorn'se of, when not a guarantee, 414 

promissory note, of holdtr of, by indorser in action against parties, 
requirements as to, 461 

receiver, when not entitled to, out of assets of company in liquida¬ 
tion, 446 

repayment and, distinction between contracts of, 445 

right to, when not implied, 447 

rights of holder oE, 485 

Statute of Frauds, not wit,bin the, 461 

statutes conferring express right to, 445 

surety and principal debtor, as between, nature of, 516 

of, by person accused on criminal charge, illegality of, 446 
right of, to call for, 520 
trustees, principle as applied to, 447 
indorsement, guarantee, of, to correct mistake, authentication, 472 

suiety, by, on agreement between principal debtor and creditor, 
efficiency of, 467 

infants, guarantee, inability of, to be parties to contract of, 450 

( 54 ) 



Index. 


GUAR ANTE IS— continued. 

infants, guarantee un behalf of, not aflucted by Statute of Frauds, 459 
instalment debt, appropriation m case of, 538 . 

insurance, contracts of guarantee and, dilTercnce between, 144 ! - 
nature of, 4 43 
when of indemnity, 445 

inten'if, liability of surety to pay mortgage, extent of, 482 
joint liability, ellect on suiety under lastiuinent creating, 441 
obbgous, death of one of seveial, ellcet of, 568, 5fi!t 
promise, etfeetjof, on application of Statute of Frauds, 101 
laches, creditor, of, surety not nlwajs dif.eh.it ged by, 561 
when dischaiging surely, COS 
omissions of, not amounting to, 560 
sufficient to discharge surety, 508, 009 
lease, assignor of, not a surety for the assignee, 443 
legacy in surety, lights of lepiescntative as to, 005 

legal dmy, right of person exercising, erroneously at inquest, of anotlici, to 
indemnity, 447 

libel, pjomioe of indemnity against publication, not enforceable, 453 
lien on debtni’s property, when surety entitled to, 533 
limited suiety, lights as to securities, 511 

litigation, promise to indemnify thud patty against cost of, when outsido 
the Statute of Fitnuls 161 

surely, when liable for costs of, against debtor, 45.1, 451 
lunatic, liability of ouictv of committee or teceiver of estate of, 184 
niaik signature by, sufliciency of, 471 

married woman, guaiantee for, when within the Statute oE Frauds, 459, 460 
mat shading, surety, m favour of, 5t)9 

memorandum, agemt, signatute of, hy, sufficient authority for, 470 
emttents ut, on dilleient pajiers, 466, 467 
to satisfy the statute, 167 
existence bcfoie action biouglit, necessity for, 465 
making of, tunc for, 464, ioO 

particular woids not neccssaiy to validity of, 165 
satisfaction of statute by, 465 

bigualuin of jiariy to be chaiged, necessity for, 469 

icquiirnmiits as to, 400, 157, 167, 469, 473 
mmeantiie guarantees, nature and construction of, 493, 493 
AJeieantile Law Amendment Act, 1850. ellect of, on guarantee, 457 
merge!, doctnue of, not applicable tp guarantee, 410 
misrepresentation, examples of, 043 

natuie of, # as applied to guarantees, 0 43 
mistake, contract of guaiantee, when voidable on account of, 419 

indorsement of guaiantee to correct, how autbentii atrd, 473 
Money-lenders Act, I960, discharge of surety under, 573, 574 
money payment, what may be treated as, 531 
mortgage debt, lights of surety on part pavmeut, 523 
guaiautor, rights of, when jtnnj b g* * ^ 443 
pei si ms joining in, for purpose of guaiantee, position of, 443 
redemption of, by suiety, eifect of, 513 
surety, rights of, on paying oil, 512 
time allowed mortgagor and surety in foreclosure, 515 
transfer of, to 6uiety on payment of guaranteed debt, 512, 513 
mot (gages, consolidation of, none against surety, 511, 515 
moilgugor, position of, on sale of lus cquitv, 443 

rights of, when securing debt, of another by mortgaging his estate, 
018 

motive of contract, immaterial to application of statute, 464 
notice, liability of surety accrues without, 487, 488 

of dishonour, bill of exchange or promissory note, necessity for, 488 
revocation, determination of guarantee by, 572 
novation, effect of, on application of Statute of Frauds, 159 
non-continuing guarantees, how to bo framed, 493 

“on tho faith” of principal contract, effect of contracting, 549, 550 
original promise, effect of, on application of Statute of Frauds, 460 
parol evidence, admissibility of, to prove general understanding as to giving 

of time, 556 

show sufficiency of consideration, 469 
admission of, where written guarantee loBt, 466, 465 
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parol evidence, construction of written guarantee, when admitted in, 476, 477 
memorandum on different papers, not admissible to connect, 
466, 467 

when admissible as between co-sureties, 629 

’ not admissible to creditor to contradict a discharge 
_ in full by debtor, 636 

partner, fidelity guarantor, effect on liability where guaranteed party takes, 
498 

partnership, decrease in number of persons guaranteed, effect on surety's 
liability, 498 

firm, guarantee by, effect of signing by all paities, 469 
retired partner, position of, as surety j 443 
part-payment by surety of mortgage debt, rights of, as to, 622 
payment, amounting to good discharge of surety, 636 
by surety, what is sufficient evidence of, 622 
guaranteed debt, of, what amounts to, 630, 631 
nature of, necessaiy to relieve surety, 631 

to entitle surety to indemnification, 621, 622 
principal debtor, by, effect on surety, 635, 536 
surety, by, of guaranteed debt, effect^ of, 638 
penalty, liability of principal and sniety under bond with, 485 
policy of insurance, guaiantec may be in nature of, 165 
principal contract, contracting “on the faith" of, effect of, 549, 550 

variation of terms of, effect on surety’s liability, 546, 617 
debtor and surety, relationship between, 441 

appropriation by, light not alfceted by suretyship, 536 

bankruptcy of, effect on surety, 482 

change of status of, effect on surety’s liability, 601 

conversion of, into smety, 443 

covenant not to sue. effect of, 567, ECS 

death of, effect of, 572 

definition of, 411 

deposit of title-deeds with surety by, effect of, 517 
discharge of, by fraud, surety not released by, 564 
effect of, 563, 564 

giving time to, what constitutes, 55-1 
implied rights of surety against, 517 

joining of, by third party notice in action against society, 
525, 526 

necessary for, before Statute of Frauds applies, 458 
to constitute ja. suretyship, 439 

omission bv bankers to disclose state of account of, effect 
of, 541, 542 

release of, when not affecting surety, 568 
right of surety against, 506, 607, 516 

“to recover damages from, 621 
sale of-sTtfOtwof,’ effect of negligence in, 560 
surety and, nature of indemnity between, 616 
privity, none as between principal debtor and surety, ill 
piocecdings, future, extent of indemnity against, 485 

promise, answer for debt, to, when not. made to credit° r > effect on applica¬ 
tion of Statute of Frauds, 401, 462 
original, effect, of, on application of Statute of Frauds, 460 
Statute of Frauds, when not wsthm, 462 
promises outside the application of the Statute of Frauds, 462, 463 
promisor, creditor and, transactions between, not affected by statute, 464 
promissory note, agreement when not a, within Stamp Act, 3891 . 472 

consideration for, presumption as to, when given by prin- 
‘ cipal and surety, 45-4 

how differing from a bill of exchange, 493 
liability of surety on, how evidenced, 465 

proof necessary, 480 

promise by indorser to indemnify holder in action against 
parties to, requirements as to, 461 
property of smrety, when released by alteration of contract, 547 
purch:iM-j fur value, when surety becoming a, 445 
“pmchaser for value,” when surety within 13 Eliz. c. 6...617, 518 
yunai-mdemndty, nature of, 447 
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guasi-mr eties, instances of, 442, 443 

receiver, indemnity out of asecfcs of company In liquidation, not entitled to, 
446 • V 

6Uii'ty’s liability under recognisance of, 484 + 

“ recoramrndiT,” description of suiely as, unrlei Stock Exchange Rules, 441, 
446 

release, revocation of guaiantee by express, 572 » 

relief, right of surety to apply for declaiation of, 520 

rent, surety for payment of, by tenant subject to notice, effect of waiver 
by landlord, 181 

representations, requisites to bring within Statute of Frauds Amendment Act, 
1828 457 

representatives of surety, liability of, to contribute, 633 
reservation of rights, where none pemutted against surety, 568 
revocation of guarantee, by express release, 672 

notice, 572 

satisfied securities, surety’s right to, how enforced, 512 

Scotland, consideration riot necessary to contract of guarantee ui, 4G8 

secuuties, limited surety, rights of, as to, 511 

loss of, by ciec^tor, effect of, 661, 502 

when surety not discharged by, 562, 563 
omission of cieditor to perfect, effect of, 563 
suiety's right to benefit of, deposited, 5off, 610, fill 
on payment, 634 

when surety does not stand in place of creditor as to, 563 
security, substitution of new, for personal liability, effect of, 571 
what is included in, under Stamp Act, 1801 440 

set-off, creditor and principal debtor, as between, 538 

guarantee, liability under, as subject of counterclaim or, 504, 505, 526 
signature, memoi arid inn, of, what is sufficient, 471, 472 
posit ion of, to guaiantee, 472 

solicitor, gu.ij.mtoe, implied authority to sign, none possessed by, 470 

liability, when not inclined by, m writing to client’s creditor, 453 
veibal guaiantee of, effect of, 45(5 

special piouusc, t licet of the Almcuntik haw Amendment Act, 1856, on, 457 
Statute oi Frauds when within, 455 
stamp duties on guuiantees, exemption from, 473 

for due pcifuiinance of cli.irterparty, 472 
under seal, 472 

stamping, time for, m case of guarantees, 473 

Statute of Frauds, agreement* object of parties to, to bring within, 463 

application of, not affected by motive of contract, 464 
effect of, on contracts of guaiantee, 456 
inapplicable, where, 464 

memoi nudum in writing required hy, when to bo mado, 
404, 465 7 * , 

original promises not vsfwHH"*lbe, 460, 461, 462 
piomise, where not applicable to, 462 
promises, instances of, outside the application of, 462, 463 
provision of, -as to action on special promise to answer 
4 for another, 454, 455 

requisites nece-sury to bring guarantees within, 458 
Statute of Frauds Amendment Act, 1328, effect of, on representations, 457 
Stock Exchange, surety for person seeking admission to, how described in 
rules, 441 

stoppage in transitu, right of surety as to, 521 
strangei, enforcement of guaiantee by, 503 
subrogation, right of surety to, of creditor’s rights, 509 

waiver of surety’s rights to, what may be, 515, 516 
sureties, liability of individual surety where several, 504 
surety, acceptance of offe£ af, effect on guarantee, 449 

account staled by principal debtor and to creditor, effect of, 443 
action against, by creditor, nature of evidence required, 479 
agreement between creditor and, as to time, effect of, 557, 668 
allowances to be made to, by creditor on debtor's default, 486 
alteration of position of, a question of fact, 650 
appointee to office, for, effect of appointment to fresh office, 496 
bankruptcy of principal debtor, effect on, 482 
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study, bills of poisons in partnership, fui, effect of death, of partner on, 
liability, 501 

company, for, effect of amalgamation on liability of, 500 

consideration for promise of, as to effect of inadequacy, 153 

construction of guarantee where liability limited, 481 

contribution, when right to, arises, 529, 530 

conversion of, into principal debtor, 113 

costs of litigation against debtor, when liable for, 483, 484 

death of, effect on guarantee, 573 

default by, what, constitutes, 487 

defences of, 507 

definition of, 441, 442 

discharge of, by debtoi’a pnjment, 535, 530 

failure of consideration, 515 
nomination, 570, 57 1 

fiorn lull Iity gnaianlce, by treatment of employee, 559 
omissions of cieditor effecting, 055 
when giving of time not operating as, 55(i, 557 
when- conditions not complied with, 545, 54G 
diuwi'T of ms oinmodatiou note, positiow of, as, 412, 413 
cluiation of liability of, 491, 492 
duty uf, on making payment, 538 

effect of change of status of guaranteed party on liability of, 498, 
500 

reservation of remedies against, without Ins knowledge, 556 
enforcement of liahihly of, 502 
exonr ration tiom liability, rights .is to, 519, 520 
extent of liahilitv, 4S2 
fraud in part of, liability as to. 51)1 
implied lights of against pnnripol debtor, 517 
indemtnhc.ition of, by purietpal debtor, nature of, 616 
imli rnrnty, right of, where none, 518, 519 

indoisi ment of agnement between pjmiipal debtor and i icditor. effect 
of. 4 f > 7 

indoiser of bill of ex chance, rights and liabilities of, as a, 113 
liability of, at Jaw, in equity, 482 
nalme of, 478, 479 

on lull or nole, how evdenred, 465, 166 

guarantee for committee it receiver of lunatic’s estate, 
484 

icqinsitrs to, 480 • 

under ndmmisflalioo bond, 485 

fidelity guarantee, when arising, 491 
in-ti ument creating joint liability/ 141 
when arisi’i^^ 4 87 

fyr afixed sum, 4S3 
whifre niff ley lost by accident, 487 

the consideration forbeaianee to sue, efft ct uf non- 
coniplunce bv creditor, 481 
loss of securities, when not a discharge of, 502, 063 
marshalling in favour of, 509 • 

Money-lenders Act, I960, how affected by, 573, 57 4 
mortgage, rights on paving off, 512 
payment by. effect of, 538 * 

of guaranteed debt, lights oT, on, 522, 523 

rent of tenant under notice, for, effect of waiver by land¬ 
lord, 181 

pnncipal debtor and, relationship between, 411 
piomisscry note, liability on, proof necessary, 480 

purchase by liusimnd and wife, for, effect of sale to husband only, 481 
“purchaser for value” within 33 Elft. c. 5 . 517, 518 
receiver’s recognisance, under, liability of, 484 
recovery of money by, when improperly paid, 509 
release of principal debtor, when not affecting surety, 568 
when implied, 565, 566 
relief, nght to apply for declaration of, 520 
leseiwition of rights, where none permitted against, 568 
1 tu ^i partner, position of, as, 443 
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surety, right to mdomnifcy, effect of express contract on, 41/ 413 
sue principal debtor, 506, 507 * § 

rights as a debtor, 479, 480 *5* 

on payment of guai anteed debt, 521 
when arising, 605, 606 

securities, right of, to, after payment, 509, 510, 511 

when not standing in place of creditor as to, 5G3 * 

Stock Exchange, for person seeking adnrs&ion to. 111, 146 
time given tfl, by agicement between cieditor and surety, effect of, 
657 ' 

subrogation of creditor’* rights, light of, to, 509 
vaimtion of contract, effect on, 517, 5IS, 5L9 
when a purchaser for value, 445 
suretyship, classes of, 142 

enforcement of, by stranger, 603 
how ansing, 4,59 

necessity for a principal debtor, to constitute, 439 
tacking as applied to sureties, 514 

thud paity, non-existent, client, on application of Statute of Frauds, 159 
notice, enforcing conti lbutmu liy, 553, 034 

rights of Miicty to join principal debtor by, 525, 526 
time, agreement between creditor and surety to give, etb ef, of, 557, 658 

by ci edit or with debtor to give to surety, e eel of, 557 
to give, betwteri cicditor and pnneijuil debtor, eilect of, 352 
essential finalities of, 552, 553 
co-surety, given to, by creditor, efleot of, 534 
custom of linde no | US ti heat ion for giving, 555 
principal debtor, rmirtg to, wli.it constitute 14 
stamping, guarantees’, 173 

suiety, when not, di-a liaiged by giving, 556, 557 
title-deeds, deposit of. With s'liety, eilect of, 517 
trustees, principle of indemnity, as applicable to, 447 
uberrima fnh o, when leonnod in contracts of simtyjdnp, 553 
verba] guarantee, effect ol, 156 

payment b_\ extentors on. effect of, 456 
waiver by surety of rivlits of subrogation, 515, 516 
warranty, nature of, 410 

writing, eoiu’idf iatinn for promise of guarantee, not es-ential to, 453 

memorandum m, necessity for existence of, before action brought,, 46! 

particular words not necessaiy to validity of, 465 
whert coining into existence, 464, 465 
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